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STATE OF ALASKA V DAVID HAEC 4MC-04-24CR ( Aurora Court Reporting)
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7 BEFORETHE HONORABLE MARGARET L. MURPHY

R District Court Judge

�~

III

II

12

13

14 APPEARANCES:

15 FOR THE PLAINTIFF:

16

17

IR

19

20

21 FOR THEDEFENDANT:

22

23

24

McGrath, Alaska

May 17,2005

11:00 a.m.

SCOTHENRY LEADERS

AssistantDistrict Attorney

120TradingBay Drive

Suite 200

Kenai, Alaska

ARTHUR ROBINSON

Attorneyat Law

3540I Kenai SpurHighway

Soldotna,Alaska

- 2 -

questions truthfully. Then I go through whether anybody

.2 knows anyof the parties,anyof the players,witnesses.Mr.

3 Leaders wrote a listof witnesses. I don'tknow ifyou had

4 any you wanted me to question people abolit, if they know..

5 MR. LEADERS: Your Honor, I'lljust -- if you don't mind

6 can I kindofjust (indiscernible)..

7 MR. ROBINSON: Yeah, that'sline. Yeah. I'm

R (indiscernible)....

9 THE COURT: Yeah, because1'11--what I do isjust --I

10 don't necessarily identify who the witnesses arc,just for

I I which side, butjust...

12 MR. LEADERS: Right.

13 THE COURT: .....do you know anyof thesepeople.

14 MR. LEADERS: Sure.

15 THE COURT: Thenwhetheranybody'sbeenchargedwith a

16 crime inthe last two years,whetheranybodyknows anything

17 aboutthe case. And then I listbasicallywhat the crimes

18 arc-- what theoffenseschargedare, and kindof by the

19 headingthat it shows on thecomplaint. Not the specifics,

20 but unlawful acts(indiscernible),same dayairborne. And

21 just not how many oranythingelse,just the major heading

22 kind of -- and to ask ifanybodyhas ever beeninvolved with

23 a case that involves that and I'llprobablyexpandit to like

24 huntingoffenses in general kindof thing. Justbecauseit

25 is kind of a broadthing.

- 4 -

PROCEEDINGS

2 4MC-05-113/Side A

5211

4 THE COURT: All right, we're on record in theDistrict

Court for the Stateof Alaska atMcGrath,MagistrateMurphy

6 presiding. Today is Tuesday,May 17th at I I :00 a.m. We're

7 here in casenumber4MC-04-024CR, Stateof Alaskaversus

8 David Haeg. Mr. Haeg is presentalongwith counsel,Mr.

9 Robinson. and Mr.Leadersis present for the state.

10 All right. gentlemen. Ijust wanted to go over a few

I I things. seeif there were any pretrial issues. The jury pool

12 isabsentwe're in the office.just for the record. Go over

13 a lew things on how I do things.

14 Normally I do like some instructions, a brief

15 introduction, introduce all the parties involved. and then I

16 have a listof questions that I askjurors besides the ones

17 that are posted. The>- you know. married. family, those

18 kind or things. Normally what I do after the introduction of

IlJ everybodyis go through what theexplanationis. We'll have

20 In qualitv these people as jurors because they haven't been

�~ I ill before. and that'sthe·· you know. are you a citizen. 18.

"'l' rlun kind ofstuff

13 And then go through anexplanationof what kind of

�2�~ people look tor in impaneling a jury, the fundamental

25 fairness and rightto •. you know, their obligation to answer

- 3 -

I And then if the case goes totomorrowor after 5:00 in

2 theeveningwill that be an issue foranybody. And normally

3 if we get anyof those, those arethings that peopleend up

4 getting excused for cause. If there's any need to question

5 peopleindividually I usually do it at thatpoint. And what

6 we'll do is we'll have the second tape recorder set up in

7 here, we'll come up here, question peopleindividually.

8 I don't numberanybodyuntil after we've gonethrough

9 that, and then Inumberthem at that point. If there's

10 anybodythat's beenexcused,becauseI can tell you right now

II I know if the state'sgoing to challengepeoplefor having

12 been prosecuted in the last two years there's several that

13 will prohablyleave. So I don't sec anypoint in numbering

14 them before we get ridof the ones forchallengefor cause.

15 So Inumberthem at that point, and then I gothrough

16 the 10questionskind of thing. And haveeachjuror address

17 those. Andusuallyas thesampleI'll go throughand answer

18 them myselfwhich doesn'ttake very long, butthat way it -­

19 I'venoticedin Aniak, at least, itseemsto kind of bring up

20 thecomfort level that if they know everybodyis going tn do

21 it, but we'll seat them in order, gothroughthem. And then

22 weusuallyuse thestruckmethod,so basicallyyou'll do voir

23 dire toeverybody. I usually giveabouthalf an hour. If

24 you think you need more time than that. there are marc

25 chargesthan normally we have. If youthink you need more

- 5 -

02195



STATE OF ALASKA V DAVID HAEC 4MC-04-24CR

- 6 -

! iJ111..' than that you can let1111..' know, hut I'm not -- I can tell I in the rest of the jurors.

2 YOL!o you know. I'm not inclinedto let it go tor days. 2 Everybody that's been flown in should be hereby now,

J mean that'sjust �~�- it's -- once we finish all the 3 and so we'll just waitfor someof the city people. I did

4 questioningthat I do I think you should have somewhatofan 4 excuse one gentleman already this morning that blew a .319.

ideaof the kind of people that arc hereforjury pool. If 5 He wass-- he -- didn't need his participation. I will tell

you need more than half an hour, when we get to that point, 6 you that there may be others that you think need that test

then let meknow beforewe start. I mean each sideWill get 7 done. If you do, please let me know. I don't usually -- I

the sameamountof time. 8 may not be close enough to tell,sometimes. I have to depend

And then with thestruckmethod what we do is thefirst 9 on other people.TrooperGibbenshas aPBT and we can usc

-- we will go with --I'm thinking if we have enough peopleI 10 that if necessary.And if they're not under the legal limit

Illay try to take two alternates.just to be on the safe side. 11 I don't really want them on thejury pool, so.

Which would mean the first 17 people basically. And tben if 12 If there'sanybodyyou guys canstipulateto that you

�_�y�~ �~�i k�~ �~�l�~ t.hody-ll! !!mtJi rsl J7 �t�h�~�n�i�t _goesJo_the_next 1_13__know.ahead.oftime.you.want.to.go.ahcad.and.rclease,we canc--;

number. We don't pull one up and replace them or however. 14 let them go while you're doing stuff,that'sfine. I try to

It's just basicallythe whole pool is there. and you can kind 15 be fairly flexible. My goal is to make sure thejurors are

otrcll that thefirst 17 would be the ones that>- or. you 16 verycomfortablebecauseI think tbat helpseverybody. So

Know. the lirst eight. ifnobodystrikesanybody. Ifnobody 17 we'll kind of go by theirschedule. I like to startas close

challengesanybodythe first eight would be the ones that ] 8 to on time as we can.I try to explain ifwe're going to

would beselected. We'll selectthe alternateat the end 19 take a break, ifanythinghappens,what isgoingon. I won't

rather -- youKnow. before theydeliberaterather than 20 tell them in detail. SometimesI'll just tell them,you

assigningpeople to be the alternatefrom thebeginning. 21 know, like theattorneysand I need to talkoversome

lind that it .- the ones I've seen where they select an 22 administrativematters,so you guys -- we'regoing to take a

alternateto start with means thealternatetends not to pay 23 little longer than I expectedor something. I don't try to

attention.so J like to make sureeverybodyis going to pay 24 assess blame fora long·breakto anybody,and make sure

attentionthroughout. 25 that'snot happening,to keepit as fair as we can.

- 8 -

MR. ROBINSON: I have aquestion. Do you have anyjuror

2 questionnaires?

3 THE COURT: No. Becausewe --I don't have them here

4 with me. The ones that the court system sends outwe have,

hut they'reall in Aniak. and theyactuallyarejust the

(1 basic. where do you live.phonenumbersand stuff. I mean

7 the onesthat they cantill out aheadof time that have like

X their occupationand all that stuff. No. I don't. butI

9 don't have anyobjection. I think we canprobablycopy them

10 and havepeople till them alit now, in the next few

I I minutes...

12 MR ROBINSON: Yeah. that would help. That would be very

13 helpful.

14 MR. LEADERS: That would be preferable.

15 THE COURT: Okay. Sure.

16 MR. LEADERS: I mean it speedsjury selectionalong.

17 THE COURT: Sure, we can do that, and then we won't use

I R your copieragain. Ididn't know you had one as bad as mine,

19 or we would have used the city's. But this isobviously,you

20 know, kindofone ofthosewe have to make do with using

21 otherpeople'sequipmentwhen possiblebecauseI just don't

22 have someofthe beststuffhere. But, yeah, we can ask them

23 to fill that out and thenmakecopiesfor you. It shouldn't

24 take her long to do that. We can get it outof the forms

25 book. And have peoplefilling them inwhile we'rechecking

·7-

I MR. ROBINSON: When was the lasttime there was a trial

2 here?

3 THE COURT: The last time weactuallystarted_.we had a

4 jury come in, thedefendantshowedup drunk, which brought

5 abouta plearatherquickly. That was last fall,September.

6 And before that it wasAugustof2002. They had a -- it was

7 right beforeJtook over inMcGrath. They had a trial here.

8 But before that it wasaboutI think six or eight, 10 years,

9 somethinglike that. They don't have one here very often.

10 So it -- people weresurprised. They said,we're really

I I going to have trial. Like, yeah. So there may besomethat

12 will still be trying to getexcused,but I'd « rny « there

13 .. Jtry to excuseonly thosethat really havequalifiedgood

14 reasons,and someof them aregoing to comein and say oneof

15 us needs to leavebecauseboth of us from myoffice arc here.

16 And I told them tocomein and let meknow which one they

17 wantand I'll -- I don't usuallyrequire bothpeoplefrom one

J8 office to be here. There'sstill a few placeslike that that

19 they need tostayopen. But they can pick one, you know,

20 betweenthe two of them they can pick one. And I think

2J they'vedone that, so. I haven'tseen themboth here this

22 morning. Hopefully they are. If not, thenthat has made the

23 selectionfor them as I told them. The manthat camein

24 blowing a little bit heavythis morningwanted.- he and his

25 wife wantedto have oneof them be able to behomewhich --

- 9-
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tor their kids corning homeat lunch andafterschool.and I

2 had noproblem with it, hut hemadethe choicewhen he quit

drinking at 6:30 this morning. So his wife said thatshe

needs1u he home.100. and we can addressthat itneedbe.

hul.

THE COURT: Okay.

2 MR. ROlliNSON: Oh, oh. (Indiscernible). Oh. wait a

3 minute, wait a minute.

4 MR. LEADERS: Yeah.UpOIl allowing testimony or other

evidenceto be introduced..

22 and it's not a carryover. ...

ITape cll'lI1gl.')

x 4MC-II.'-1I3/SilicH

III THF COURT: ..... thereshouldhe on those..

II MR. LEADERS: (Indiscernible)beforethat one.

12 THE COURT: Theyshould..

13 MR. ROBINSON: Thereare rulesof the law and thatwent

14 (indiscernible)decide..

I �~ THE COURT: yeah ....

16 MR. LEADERS: The evidence(indiscernihle)

17 MR. ROBINSON: And the evidencewill go after it?

IS MR. LEADERS: Yeah, and so -- Ithink you'vegot kind of

19 to think about that becausethat onetherestarts..

10 THE COURT: Which waswhich one?

21 MR. LEADERS: Fourth from the backstartsmid-sentence

24

MR. ROBINSON: Oh, yeah.

MR. LEADERS: .....apparently.

THE COURT: Oh. I may havemisseda pagehere.

- 10-

6 THE COURT: That'sthe witnessone. Wheredid the

7 (indiscernible).

S MR. LEADERS: Do you haveone more"

9 MR. ROBINSON: Oh, okay. (Indiscernible).

10 MR. LEADERS: So we'remissingonehere in frontof the

II packet..

12 THE COURT: Yeah. No, it is. Thankyou. I've got to

13 figure out what I did with eachone of those.

14 MR. ROBINSON: Wait a minute, this doesn'tmake

15 (indiscernible).

16 THE COURT: They'reout oforder.

17 MR. LEADERS: If anythingI do or sayseemsto indicate

18 so to you, you willdisregardit and form your own opinion.

19 MR. ROBINSON: Oh, okay. All right.

20 THE COURT: Huh?

21 MR. ROBINSON: So we'rejust missingthat one?

22 MR. LEADERS: We'remissingthat first pageof these.

23 THE COURT: Okay. The pagesthat are out of order, the

24 onesthat say to help youbetterunderstand,the first page

25 of that it's like six �~�- six pagesof one instruction. The

- 12-

Which ..

MR ROBINSON: Yeah It says rememberthat you arc to

decidethe caseonly all the evidencepresentedhere incourt.

4 and then thenext page says. to help youbetterunderstand

.5 how you should conductyourselves,so theremight be apage

6 missing.

I first pageof it startswith the six of you havebeenchosen

2 asjurors in this casco It's like the flrst.. .

3 MR. LEADERS: Okay.

4 MR. ROBINSON: Aller the informationstuff'

5 THE COURT: It's right after the complaint. Right, after

6 the information.

four ..

MR. LEADERS: Yeah,Judge,I havethat sameorder in

THE COURT: Okay.

MR. LEADERS: (Indiscernible).

MR. ROI3INSON: Let's get -- doesthat makesense,would

MR. ROBINSON: All right.

MR. LEADERS: Okay, I..

MR. ROI3INSON: Right.

MR. LEADERS: Uh-huh. Okay.

THE COURT: 1....

MR. ROBINSON: So six of you and thenthe next page

startshelp you better?

THE COURT: Right. And then thepagesthat follow after

that.

MR. LEADERS: Yeah, I think that'swrong. That'sone of

THE COURT: The secondpageof that is the one that says

to help -- I'll give you theendingof the first page. It

says I'll give you certain instructionsto help you better

understandhow you shouldconductyourselves...

MR. ROBINSON: Oh, okay, sothat'swherethat shouldgo.

THE COURT: Right. That'sthe first pageof that one,

and that'sthe last one ..

7

8 THE COURT: Thenthere'sa pagethat says sixof you have

9 been chosen.

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7 THE COURT: It doesn'tsoundlike the onethat'ssupposed

8 to be in there. So (indiscernible)shouldbe here.

9 MR. ROBINSON: No, maybe..

10 THE CLERK: It shouldhe thesame.

II

12

13

14

15

J 6 you go like after the argumentI will tell you about..

17 THE COURT: You're missinga front page. We can fixthat

18 real -- ratherquickly. You're missinga front page..

19 MR. ROBINSON: And the (indiscernible)you will meet

20 togetherto evaluatethe evidence,and that's...

21 MR. LEADERS: That makessense.

22 MR. ROBINSON: And then youstart the lastsentence..

21 MR. LEADERS: Disregardit. that makessense..

24 MR ROBINSON: (Indiscernible)uponallowing testimony

2) and Dillerevidence..

- II - - 13 -
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STATE OF ALASKA V DAVID HAEC 4MC-04-24CR
the �L�'�<�l�I�'�I�~ -- llll' lirSI instructionsyou gave..

lHli COURT: Right, that's the --like tile first one I

.) give after the information. It's casy to telltheoriginal

�~ though (iudlsccruib!e). Okay, now we'vegOI it. Okay, and

we're still just for ex -- purposes, you're still thinking

() you're going to go through this weekat least andpossibly

the next week?

MR. LEADERS: What Ianticipatefor my witnessesis that,

C) yuu know, we'regoing to d,D jury selection today and start

I() evidencetomorrowis the way I understandit. And I expect

II to heapproximatelythree days of evidence. You know,

12 hopefully -- maybeit will move faster. but that's what I

l3 anticipate. Or two and ahalf days. I meanif -- Friday's

14 not -- I think I've got my last witness,I believe can take

15 thestand. Hopefully things will movefaster.

16 THE COURT: Yeah,okay. Well I'm going to ask themifit

17 goes through the restof this week and possiblythe week or

1g the next week, if it will causea problemfor anybody,just

1C) to get sometiming. If there'sany timing issues with

20 anybody.

21 MR. LEADERS: Do you havean idea --I mean ifChuck

22 (indiscernible)....

23 MR. ROBINSON: Well, you know, I've got a coupleof

24 witnesseswho arecrucial and their availability probably

25 won't beuntil Mondayor Tuesday. I meanI anticipateit's

- 14-

you all -- you both knowthat part of my timing issue isthat

2 I needto get to a new ..

3 MR. ROBINSON: Right.

4 THE COURT: ...positionand the presidingjudgesof

5 both the third and fourth have beenpushingfor me to finish

6 -- heable to finish this trial so if we need tospring

7 somebodyfrom somewhereelse for half a day orsomethingto

8 get them up here, we'll seewhat we can do. Becausethey --

9 I know normally in AnchorageI think they do trials in the

10 morning.

I I MR. ROBINSON: Well, yeah, but the problemis is that

12 there'sonly one flight to McGrath.

13 THE COURT: Right. And that'swhat I'm thinking is that

14 there'sonly one flight a day, but itmight be easierto

15 continuetheir's for a day than itwould be for our's,just

16 becauseof the expensesand stuff.

17 MR. ROBINSON: Anyway, that'sMr. Saxby's(ph)problem.

18 THE COURT: So we'll seewhat we can comeup with. Okay.

19 (Telephoneringing)

20 MR. LEADERS: Judge,a couplethings. For thenumberof

21 pre-empts,are wegoingthreeplus onewith the -- since

22 we'vegot two alternates?

23 THE COURT: Yeah, there will be --actuallyyou getone

24 for -- yeah.

25 MR. LEADERS: So we'regetting four total pre-empts?

- 16 -

throughwhateverto get the firsteight is ourjury.

MR. LEADERS: Okay. And then it will be numberone

1 TIlE COURT: Right.

2 MR. LEADERS: Okay. And your methodfor using pre --1

3 guessyou said it's -- I meanout of the first 17.

4 understandthat partof it...

5 THE COURT: Basically.

6 MR. LEADERS: So the first ..

TIlE COURT: Right, right.

MR. LEADERS: Okay. And how do youwant us exercising

pre-empts?

TIlE CaURT: What we'll probablydo is comeup here

and ..

MR. LEADERS: Oh. Discussthemup here?

- 17 -

THE COURT: ..... are theonesthat are, youknow,

anybody..

MR. LEADERS: Right.

THE COURT: Higher numbersthanthat is..

MR. LEADERS: You'regoing to numberafteryour -- before

you advisethem...

THE COURT: After I do the -- right, and if we seehaving

any challengesfor cause,and thenwe'll numberthem.

7 THE COURT: You can pre-emptanybodyyou want, but the

8 first 17.

9 MR. LEADERS: You want -- but... .

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I probablygo maybeFridayand maybesomepart of Saturday

2 (indiscernible). And then ..

3 MR. LEADERS: I -- hopefully1 can be done Friday, so.

4 MR. ROBINSON: Right. So Kevin Saxbyasked me --stated

what he(indiscernible)and he won't be availableuntil

6 Mondayapparently. And then there'sTed Spraker,who, you

7 know, probablywould be availableMonday(indiscernible)....

X MR. LEADERS: They'renot availableon Saturday?

9 MR. ROBINSON: No, I don't.,

I (I THE COURT: We'll see how it'sgoing. Where arethey?

I I Arc they from aroundhereor are they...

12 MR. ROlliNSON: Sprakeris from Soldotnaand Saxby(ph) is

I) from Anchorage

14 THE COURT: Okay. Well, I'll ask themaboutit, ifit

1':; goes intonext week -- we'll see. BecauseI mean if we »

I (I Mr. Leadersgets through his Mondayor Tuesday-- or, you

I i know. by Thursdayor somethingI'm going to want to keep

1X going. So they may needto be heresoonerthan Monday, if

19 possible.

20 MR. ROBINSON: Well, I'll tell them that, you know, the

21 problemwith Mr. Saxby(ph)is that he's a lawyer, heworks

22 tor the A.G.'s office and he has -- he,himself, has a trial,

23 THE COURT: Where?

24 MR. ROBINSON: In Anchorage.

25 THE COURT: Okay. Ifneed be, I'll -- I meanobviously

- 15 -
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THE COURT: Yeah, You guys will gobackand forth.

2 usuallyjust .. I meanwe -- it doesn'tmatterto me whether

.l they're011 record. I've done themboth on recordand ofT

.:l record. We'ved01l1.: them off recordwhereyou guys can come

lip hen:and just write themdO\\1L back and forth on a sheet

6 or paper,you know. (indiscernible)..

7 MR. ROBINSON: I'd prefer we do it on record because..

X THE COURT: Or we can do it on reenrd and...

9 MR. ROBINSON: Right. Yeah, and also it doesn't seem to

10 he usefulto have secret pre-ernptories.

II THE COURT: Well, I mean, -- no, I mean it's one sheetof

12 paper you ....

13 MR. LEADERS: I mean itdoesn'tmatter to me if we split

14 it lip and say, 1...

15 THE COURT: .. pass back and forth

16 MR. LEADERS: ....excuseso and so.

17 THE COURT: Yeah.

18 THE COURT: Chock says the same, and I

19 I(indiscernihle).....

20 THE COURT: Yeah. No,Ijust --I prefer not to do it in

21 front of the panel. I just prefer to do it that way.

22 MR. ROBINSON:That's okay if we do it in frontofjury,

23 but at leastScotand I know who is beingpre-emptedby who.

24 THE COURT: Sure, that's fine. And we'll -- then we'll

25 come up here and doit on the record after thequestioningis

- 18 -

all done.

MR. I.EADERS: And do you have a roughschedulehow you're

going to �~�~ I know you said youtry and just kind of he

4 Ilexible with everybody.but anything..

THE COURT: I usually..

(, MR. LEADERS: As far as lunchbreaks.that typeofstuff,

7 or anyrh ing...

X THE COURT: Yeah. we won't break early for lunch today.

9 I'd like to see if we can't getthroughat least the pre-

I() empts if we havea lot of people that you want -- or not pre­

II ernpts.if we call at least get through the challenge for cause

12 if there's a lot of peopleto be questioned individually.

IJ Maybelet people go to lunch and have those stay to see or

14 something. JIm -- you know, I'm used to doing trials where

15 thedefendantis related to 90percentof the people here. I

16 don't think that's the case in this case, so it may not be as

17 many>- we may have quite a few that know some of the

18 witnesses, that we may need to question individually about

19 it, hut I am hesitant to allow questions, too detailed of

20 questionsin front of the panelbecauseif people wantto get

21 outofjurv duty and they hear one excuse that works, allof

22 ,I sudden everybody knows that person. So that's why I tend

23 III do mort:of it in private just so thatit doesn't become

�2�·�~ till' answerlor everybody.

�~�.�;�; But 1don', know that that's going to be that much of an

- 19 -

issue. If there's not that many we may go through andifyou

2 guys want totake a lunch breakto think over pre-empIS

3 before we dothat. and allow that. But since we started at

4 II :00 I'm not planning on taking a lunch break probably until

5 about I :00 or so.

6 MR. ROBINSON: So with regard to thequestionnaires.

7 you're going to have themfill them out now?

8 THE COURT: Yeah. I'll do that while we're..

9 MR. ROBINSON: And then get themcopiedso we know who's

lOon the panel and....

II THE COURT: Right, we'll do thatdefinitely. And--

12 because Ithink thosearesomething..

13 MR. ROBfNSON: Do you haveajury list?

14 THE COURT: Yes, they'resitting on the tables down

15 there. There are some that are not on that listanymorethat

16 have been excused since the list was printed, butI can tell

17 you which one those are, and we'll gothrough-- we'll call

18 roll when we get there to make sure. And as we call roll I

19 can tell you which one's have beenexcusedalready that

20 wouldn't be here and who'sjust missing. But we do have that

21 list. We'll go make thecopiesand havethemstartworking

22 on those and I can ask someof the individual questions and,

23 you know,swearpeoplein and dosomeof that while they're

24 working on filling them in, so we can kindof do thatwithout

25 �-�~ becausethey're not that long of questionnaires to fill

- 20-

out. So we'll..

2 MR. ROBfNSON: No, but it sortof gives us an

3 understanding who is (indiscernible).

4 THE COURT: No. Yeah, no, I'm -- but what I'msayingis

I can ask the questions .....

6 MR. ROBINSON: Ratherthan.

7 THE COURT: .....aboutwhetherthey'rea citizenor not.

8 MR. ROBINSON:Oh, yeah.

9 THE COURT: And go through thatstuffwhile they're

10 working on the questionnaires at the same time. I don't

II think it will distractthem too much to do that. Do you have

12 anythingelse I need to....

13 MR. LEADERS: I guess I have acouplethings I want to

14 ask for.,...

15 THE COURT: Uh-huh.

16 MR. LEADERS: .....protectiveordertype things. One,

17 I'd like aprotectiveorderthat we notrelitigatethe legal

18 issues as far as the -- has the statechargedthe proper

19 charge. You know,that's-- we've chargedit same day

20 airborne.unlawful act by a guide, same dayairborne. We

21 went through the motion work on the defense's position it

22 shouldhave beenchargedas aviolation of a permit. That's

23 a legal issue, it's not a factual issuefor the jury. So I'd

24 ask for aprotectiveorderon that, that we -- thedefense

25 not bebasicallyeitherthroughjury questioning,argument,

- 21 -

02199



STATE OF ALASKA V DAVID HAEC 4MC-04-24CR ( Aurora Court Reporting)

the charge is appropriate or not, it doesn't sound like

you're planning on bringing that up again. And that's been

So it's obviously relevant. And it would be like saying

ifhe was on trial for commercial fishing in closed waters

you couldn'ttalk aboutthe fact that hcwas actually

commercial fishing, and instead he was doing something else

like sport fishing. It'sjust..

THE COURT: Well, the first part of it as far aswhether

qllcstillllil1g to the witnesses.and certainly ill argument the

-- trying tll rcluigntc that legal issue. Certainly it

.' doesn't preclude him from the type ofdefensethat he had a

permit. Certainly that'sgoing to -- that's an issuethat's

g.oingto comeout. And did that permit authorize him to take

() up ill this area. That'sa different -- you know, that's

7 maybea defenseif he reasonablybelieved it did. And the

X jury believes that. but the re -- it's improper to litigate

l.) -- the jury's the trier of fact, not law.

10 You've alreadymadethe legal determinationthat

I I chargingdecisions are upto the stale. It's now the jury's

J 2 determinationto decide is there evidence to support the

13 charges. So I'm asking for a protective order on that.

14 The second thing is I'm asking for a protective order

I';' regardingjury nullification issues. One, testimony

16 evidence,(indiscernible)of evidence that the conduct

17 engagedin by Mr. Haeg was beneficial in any way to the

IR program, or that his. you know, the intent was to kill

It) wolves. that's what he did. Who cares if it's outside the

20 boundaries. or that. you know. to get into a discussion

2! b<tsicallyopenthis lip to a public policy forum on -- with

evidenceIh:1I this wasthe intent was to kill wolves. That,

23 �~ nu know. it would bemore effective if we increased the area

2,j xuch -- asMr Hacg dida" the state's alleging on his own

25 initiative. That type of thing.

- 22 -

1 That's-- we have concerns -- I mean they indicated

2 they'regoing to have KevinSaxby(ph),Ted Sprakercome in

3 and testify, those are the typesof issues that are going to

4 he gone into that's really jury nullification issues. And

they're not proper argument. It doesn't go to whether or not

6 Mr. Haeg violated the law he's charged with.It goes to

whether or not we should have this law, period, and this

X isn't the forum for that. The Legislature�~�- the boardof

9 Game had created these rules. A criminal trial for violation

10 of those rules isn't the proper forum to contest or challenge

I I tile Legislature or the Game Board's enactments.

12 MR. ROBINSON: Well, we don't intend ..

IJ MR LEADERS: And it goes tonullification.

14 MR. ROBINSON: We don't intend tochallengethe law, but

1':; certainly the law controls -- is what's involved here. And

1(1 SP till: -- I mean I guess the best way to put it is to give

17 you all example. If this was a commercial fishing violation

IX ill closed waters. and he had a permit to go fishing in open

19 water.but he fished in closed waters, it wouldn't be very

20 likely that he would bechargedwith sport fishing in closed

21 waters. Because the question is what was the intent. The

22 intent was to catch fish and to sell them, then he was

2J commercialfishing. So I don't agree with Mr.Leadersin

24 termsof not beingable todctenninewhetherthis was a

25 hunting program or non-hunting program becauseit's the

- 23 -

conduct that's in questionhere,aswell astheslateof

2 (indiscernihle).

3 And so those laws that apply to the control program,

4 like those -- the board's regulations that says that this is

not partof the normalhunting/trappingprogram. That's

6 obviously relevant as to what his conduct was. And to the

7 statute that says the board can set up independently rules

8 and regulations regarding what this kindof conduct is.

9 Obviously that's all relevant because it goes not onlyto his

10 state of mind but also to his conduct. So we're not here to

I I challengethe wisdomof whetheror not there should bea

12 54.15, or whatever, but we are entitled as a matter of right

13 to haveajury detennincwhat the conductwas, andwhether

14 thc conductwas huntingwith a sport(indiscernible)to it

15 because hunting is only defined as recreational activity in

16 the law, or whether it was controlled. And control outside

17 of an arca.

18

19

20

21

22

23

24

25
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I decided

2 MR. ROBINSON: From my understandinghe's notbeing

3 chargedunder -- forpurposesof the shootingwolvessame

4 day, airborne; that he's being charged with hunting, same day

5 airborneunder(a)( 15)of 8.54, whatever. Is that right?

6 MR. LEADERS: Correct.

7 MR. ROBINSON: We don't -- I'm notsaying-- in other

8 words whether or not the state has charged the crime won't be

9 a repeat issue.

10 TIffi COURT: Okay.

II MR. ROBINSON: But whetheror not he'scommittedthe

12 crimeofhunting, same day airborne, that is an issue.

13 THE COURT: Okay.

14 MR. ROBINSON: Becausethat goes to conduct.

15 THE COURT: All right, so that oneI'll lake undcr

16 advisement.I necd to look at the --think aboutit. I may

17 need to figure out what -- Ijust want to think about itsome

18 more. I'll take that issue under advisement. The first

19 issue, that won't beaddressed.That'snot relevant.

20 MR. LEADERS: So -- okay. Thatwon't be -- but I mean I

21 guess here's myconcern. It soundslike they'resaying

22 they're notgoing to challengeit but that'swhat they're

23 doing if they're going to bring in Saxbyand Spraker.

24 THE COURT: I understandthe issue -- Iunderstandboth

25 your arguments.What I'm sayingis I wantto think about it,

- 25 -
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MR. LEADERS:That - right, would not go to thejury.

MR. ROBINSON:And then the ..

THE COURT: Yeah, they don't get--I never give them a

copy ofthat anyhow.

MR. ROBINSON: And then thiscount right heredoesn'tgo

- 29-

I wall! to take it under advisement.

2 MR. LEADERS: Okay.

.1 MR. ROBINSON: All I'm sayingis that as lin -- and 1

.:1 may. you know. even if I have to hand write our some jury

instructions when WI; get 10 that point. that the laws that

6 apply (0 this case thejuryhasto be instructed all. Those

laws concerning the Board of Game'sregulations as to what

X this program is and what thepurposeor tile permit is andall

q lilal stuff. Thosearc relevant.

1II rHE COIIRT: Nu. l undcrstand. I understandthe argument.

I I l.ike I say. it's n01that I don', understand the arguments.

�[�~ It's just that I'mnot willing to rule right now on it.

1.1 MR. ROBINSON: Okay. Good.

I" THE COURT: I want to look them over and thinkaboutit,

15 and then I'll let you know. Okay?

I(, MR. ROBINSON: So are we ready to..

17 THE COURT Yeah. we'll go make some copiesof the

I X questionnaire and..

19 MR. ROBINSON: It's got tobe-- you know, it wouldjust

20 behelpful to have them.And just.,

21 THE COURT: Yeah, no,I have noproblemwith that.

22 didn't even think aboutdoing thataheadof time or we would

23 have. but we will get them..

24 MR. ROBINSON: I meanmaybewhat we could do is if you

25 could. you know, before we actually start up with, you know,

- 26-

gelling. the questionnaires and your individual qucstionings

10 tile jurors about cause and (indiscernible), thatyou could

3 just get (hem sworn in generally and find out, you know, who

.et is qualified and then-- and then we can..

THE COURT: Yeah. and then ...

(, MR. ROBINSON: Then you could have them fill them out and

giv<.: us the questionnaires and when we, come back we can start

X regularvoir dire.

') THE COURT: Yeah. Yep.

10 MR. ROBINSON: Is that all right?

II MR. LEADERS: That'sfine.

12 THE COURT: Yeah, we'll make the copies firstbeforewe

1.1 do anythingelse,becausewe need to switch the tapeplayer

14 down there and get setup, too, so..

15 MR. ROBINSON: Okay.

I (, THE COURT: Okay. Let's gooffrccord then ..

17 (Off record)

I X X96

19 (Portionnot requested)

20 120R

2I (Tape change)

22 4MC-05-03/SideC

23 000 I

24 THE COURT: On record. (lndiscernible)ispresent, and

25 thejury is absent. Just a..'\ we're going to start with the

- 27 -

jury Mr. Leaders brought up the fact thatMr. Robinson had

2 mentionedthat Me Haeghas not beenarraigned on the second

3 amendedinformation which was filed with the court on April

4 25th. And Mr. Hacg I assume you'veseen a copyor that?

5 MR. HAEG: Yes.I have.

6 THE COURT: And Mr. Robinson.you have a copy?

7 MR. ROBINSON: Yes, I do. Wewould waive readingof the

8 infonnation and advisementof rightsandentera plea of not

9 guilty to those charges.

10 THE COURT: Okay. Okay. Ithink that'sall we need to

I I do on that then.Nothing else haschanged,conditionsof

12 releasearc the same as they were before.It's just

13 (indiscernible).

14 MR. LEADERS: Maybe to changethe actual charges ...

15 THE COURT: Right.

16 MR. LEADERS: ..... to clarify typographicalerrors

17 that...,

18 THE COURT: Yeah, the charges ....

19 MR. LEADERS: There's asubheading-- the subheadingfor

20 (indiscernihle)15 1believe in thepreviousbut thecharging

21 (indiscernible)in the charginglanguage.They had the A 15

22 languagebut(indiscernible)..

23 THE COURT: Right. Is there anobjection..

24 MR. ROBINSON: What we would ask .....

25 MR. LEADERS: .weverified that.

- 28-

I MR. ROBINSON: ...the court to do is(indiscernible)

2 move tostrike -- we'd like the court tojust strike all the

3 (indiscernible)pages which wouldinclude(indiscernible)and

4 that would leave pages -- pages --startingwith line nine

5 throughthe end, up to Mr. Leader'ssignature. The actual

6 information itself arc the chargesof intent.

7 THE COURT: Uh-huh.

8 MR. ROBINSON: But that doesn'tmean(indiscernible).

9 MR. LEADERS: But as far as -- you mean theinformation

10 he'sarraignedon will includeeverythingbut striking for

I I the purposesof informationto thejury you mean?

12 MR. ROBINSON: Right.

13 MR. LEADERS: Oh, yeah, Iunderstandthat.

14 MR. ROBINSON: And striking for purposesofinformation

15 from line nine, pagesix.....

16 THE COURT: The --I don't give them that. I don't give

17 them a copyof that at all.

18 MR. LEADERS: Okay.

19 MR. ROBINSON: On line --startingon line nine, page

20 six.

21

22

23

24

25
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THE COURT: Yeah.

MR. LEADERS: Okay.

2 opening..

it out or else�W�~ do .- tell them to putit away. you do our

THE COURT: Right.

MR. ROBINSON: Get that over with. And then after..

THE COURT: Right. And thenwhetherthey know the

MR. LEADERS: .....and let them finish, then come

back....

witnesses before we go into explaining yourbackgroundand

all that stuff...

MR. ROBINSON: All right.just have them fill out those

questionnaires.

THE COURT: Yeah, we'll do that before then.

MR. ROBINSON: Somebody is going to have to also get them

- 32 -

MR. ROBINSON: We don't have any problem with you doing

thequalificationpart.

7

8 THE COURT: I'm not going to have them tilling out. If I

9 see them doing that I'll stop them.

10 MR. LEADERS: Okay. Then we can take a break,whether

II it's a lunch break or something likethat.. ...

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Yeah. No. I-- yes. that's -- yeah. I'll -­

4 if they haven't finishedit I'm going to tell them, youknow.

pay attention and you'llget a chance to finish filling it

6 out later.

I) ,lilY thing..

12 MR. ROBINSON: And Mr. Leaders' statementof the backup

13 (indiscernible)information(indiscernible).

14 THE COURT: They're not going to get that...

15 MR. LEADERS: Forjury informationpurposes. right.. .

16 THE COURT: Forjury -- so thejury's going to get tbe

17 instruction that I gave you a copy of.

18 MR. ROBINSON:Oh..

19 THE COURT: But they're not going to get a copyofthe

20 information.

21 MR. ROBINSON: So for purposesofa motion you are

22 striking it?

23 THE COURT: Yeah, it's not going to go tothcjury.

24 MR. LEADERS: But it's partof the infonnationhe's

25 arraignedon,

- 30-

to uu'', cirhcr

TI-IL: cot J[{T: WdJ. what thejury is going to get is the

instruction thm J gavL' you a copy of.

i\'1R ROHIi\'SON: But anyway. l'rnjust asking under Rule 7

that �I�h�i�~ pari be stricken.(indiscernible).

(, MR. LEADERS: Right. In fact I think even thisstuff

here gets stricken when you go to the jury. All of which-.

all they gel is theactual charges.

<) MR. ROBINSON: Butfor certain the listing of counts ..

I (J THE COURT: Yeah. like I said, they're not going to get

I THE COURT: It's going to-- right.

2 MR. LEADERS: Okay.

3 THE COURT: It's going to stay in the court file is the

4 way it is..

MR. ROBINSON: Well, Iunderstand,Ijust wanted to.....

6 THE COURT: It's just not going to.....

7 MR. ROBINSON: .....(indiseernible)stuffout

g (indiscernible).

9 THE COURT: It's the-- the only thing that's going to go

10 to thejury is the thing that you've gotten a copy of

II already.

12 MR. ROBINSON: All right.

13 THE COURT: That's theinstruction. Okay. Then they're

14 startingto work on thosequestionnaires.We'll go down and

15 start ..

1(, MR ROBINSON: Now Mr. Leaders had asuggestionthat

J 7 nrnbahlvmakessense and that is maybe what we need to do

IX rindixccmiblctandlet them fill out all those

]lJ uucsrionnaires

20 MR. LEADERS: I had thisconcern. I don't want them

21 (indiscernible)and they don't have a bunch of pens, they're

22 passing them around.I don't want themfilling those out

23 while the questions arebeing asked.

24 MR. ROBINSON: While thequestionsare being asked.

25 MR. LEADERS: So either we take a break and let them fill

- 31 -

I back from them and put them inalphabeticalorder.

2 THE COURT: Well, no, we're not going to do that. If you

3 want them inalphabeticalorder you can do that. We will

4 makecopies for you.

5 MR. ROBINSON: All right, well ..

6 MR. LEADERS: Well, as long as we can get them and have

7 time to do that.

8 THE COURT: This is-- yeah, but that's ....

9 MR. ROBINSON: Right. because that's realimportant.

10 THE COURT: What I'll ask them to do is we'll go through

I I all my stuff and then we'll probably take a lunch break and

12 askthem before they go to lunch to tum in their

13 questionnaires.

14 MR. LEADERS: Okay, that's fine.

15 MR. ROBINSON:Okay, all right.

16 MR. LEADERS: You'll make copies, we can get them and

17 give them to15minutes before we start againor

18 something.....

19 THE COURT: We'll make copies and-- we'll stay here

20 during lunch andmakecopies and stuff, but

21 MR. ROBINSON:Okay, good.

22 THE COURT: This is my staff.

23 MR. LEADERS: I understand.

24 TIlE COURT: And it's the twoof us, that's it. So we're

25 not going to.....

- 33 -
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14 but we're ..

- 34-

MR. ROBINSON: (Indiscernible).

Mit U:ADERS: We understand.

23

24

25

PROCEEDINGSI

2 4MC-05-04/SideA

3 0873

4 (Portionnot requested)

(Tape change)

6 4MC-05-06/SideA

7 0380

8 MR. ROBINSON: But I can understandhcr..

9 MR. LEADERS: Right.

10 THE COURT: Yeah. No, and Iappreciate..

II MR. ROBINSON: BecauseI'm going through it right now.

12 THE COURT: I appreciateit.,

13 MR. ROBINSON: I really seriouslydon't believethat I'm

14 going to beable to go muchfurther. I'm really sick.

15 THE COURT: Well, let me add in one morething before --

16 and seewhat this addson it. Yesterdaythe statemadea

17 motion for two protectiveorders. We talkedaboutthe first

18 one, Igrantedthat yesterday.Theotherone Isaid I wanted

19 to take underadvisementand that was the issueof whetheror

20 not thedefensecould bring in anythingsayingthat Mr. Haeg

21 could nol beconvictedbecausehe had beenchargedwith a

22 huntingoffense,and that he had apermitand that meantthat

23 hecouldn'tbe chargedwith a -- or convictedof a hunting

24 offense.

25 I took thetime last night, 1went throughall the

- 36-

THE COURT: 1-- no. Iunderstand.but.,

MR. ROBINSON: We can do them.

THE COURT: We don't have thepersonnelto do it, so--

II

12

13

_) THE COURT: ..alphabetize. You want them

4 alphabetized,you can do it.

:' tv1R. LEAOERS: That's fine, as long as we have lime to do

() it, otherwiseit's impossible10 do it.

7 MR. ROBINSON: As long as(indiscernible).

X THE COURT: Yes.

9 MR. ROBINSON: ...1can say is is trial -- it's a

10 nightmarenot to have them, so.

15 (Orr record)

16 0630

17 (Tapechange)

18 4MC-05-04/SideB

19 0873

20 (Off record)

21

22

3

4

TRIAL BY JURY. CONTINUED (EXCERPT)

BEFORETHE HONORABLE MARGARET L MURPHY

District Court Judge

2)

I regulationsand the law andstatutesaod everythingthat I

2 found aboutthe program.abouthunting,et cetera. And the

3 issue asit was phrasedis a legal decision,whetheror not

4 Mr. Haegcan beconvicted. Thejury is not to decidelegal

5 issues.they decidefactual issues.

6 Theexamplethat Mr. Robinsongaveis the commercial

7 fishing that you can'tbe chargedwith sport fishing. If you

8 violateda sportingfishing law you mostcertainlycan be

9 chargedwith it, evenif it's -- it might be aviolation of

10 both. Andconvictedof it. But 1think probablythe example

II that I found when I was thinking aboutthis last night that

12 is more in linewith the argumentthat was broughtup in the

13 motion to dismissand alsoyesterday,was that Ihavea

14 liquor licenseto sell alcohol in McGrath. I'm selling

IS alcohol in Anchorageand I'marguingthat you can'tchargeme

16 with selling alcohol without a licensebecauseI havea

17 licenseto sell alcohol.

18 Obviouslythat'snot correct, and that is a legal issue

19 as towhetheror not it can bechargedand convictedof

20 selling alcohol without a license. The fact that you have a

21 licenseto sell alcohol in McGrathdoesn'tmeanthat you

22 can'tbe convictedof selling alcoholsomewhereelse. And

23 that'sthe examplethat I found to bemoreappropriateand

24 more accurateas to reflect in the argument.

25 I also, inreviewingthe regulationsand thestatute,

- 37-
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found that they consistently�r�~�f�c�r�r�c�d to the wolf predator

2 control programas being independentorothermeansand

_l methodsand restrictions. Which meansit equatesnot to an

4 affirmative defensein the sensethat noticewas a

5 requirement.I don't find that: but in the sense that the

6 state hasto prove that the permit did not authorizethe

7 actionstaken. That isa factual issue. And there's kind of

S a fine line betweenarguingthat thepermit -- the wolves

9 wen: taken in accordancewith the permit, all the rules and

IU regulationsofthe permit were followed.

J J But to say that becauseI was engagedin killing of

12 wolves meansthat my conductwas appropriateand cannotbe

13 chargedas ahuntingoffense is not accurate,

14 MR. ROBINSON: Well, that isn't really myargument. My

15 argumentisn't that it was appropriate,my argumentis is

16 that the permit programprovidesfor violationsof the

17 permit. You mayhavemissedthoseregulations,but they're

18 there, and so there ...

19 THE COURT: No, I sawthose,but it's ...

20 MR. ROBINSON: Okay. So what I'm saying is that the

21 analogiesofliquor is not appropriatebecausehe's not

22 s,lying that becausehe had a licenseto shootand able to go

2.1 lakc wolves out or thepermittedarea. that'snot the point.

24 Ifbe's violated anyofthe conditionsof the permit.

25 even ithe (Oakwolves inside the permittedarea it wouldbe

- 38 -

a pcrmitviolation for control conduct.not for hunting.

�~ Becausethe program is not ahunting program. So it doesn't

_) matterwhetherhe wasoutsidethe area orinsidethe area

it's a permit violation. Just like if I had alimited entry

permit that said that I could operatea fish wheel on the

() Kuskokwim river for the purposesof catchingcommercial

salmon.hut I can'toperateon the Kuskokwim river in those

X areasthat are closedwaters,and thenI happento go in

q closedwaterswith my permit and fish, I'm notengagedin

I (} subsistencefishing, I'm not engagedin sportfishing, I'm

I I engagedin commercialfishing in closedwaters. That'swhat

I �~ I'm engagedin.

1:1 And 110 prosecutorwould say, well, gee, we'lljust

l-l chargehim with sport fishing becausethen,you know, he'll

I:' say.well. great,go aheadand chargeme with sportsfishing

1(, because(hell I'll pay -- I'll gladly pay you the$150 fine

17 lor sport fishing and avoid beingconvictedof commercial

I X rtshillg in closedwaters.

I LJ So thequestionis a fact questionas towhat the

20 conduct \\,3S, not whetherit-- wherethe area was, butwhat

21 was theconduct. For instance,let's say thai-- I mean we

22 all know that there'sbarelya bright line betweenwhat

23 subsistencehunting is and sporthunting is. Use thesame

24 key area.the samegun, all that kind of stuff. But it's the

25 purposebehind it that determineswhetherone issubsistence
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and one issport. So if some-- so if somebodyviolated a

2 subsistencerule or hunting for. you know. consumptionfor

3 traditional and customaryuses. if the conductwas thatand

4 not sport hunting. thcn just becausethey did it outsideof

an area that was open forsubsistencehuntingdoesn'tturn it

6 into sport hunting.and that's -- it's the conduct. It isn't

7 anythingelse. You're looking at the conductthat was

8 involved andthe conductis -- the purposeis

9 (indiscernible),and that'show you makethe distinction

10 betweensporthuntingand subsistencehunting, et cetera,or

11 commercialfishing or sportfishing or subsistencefishing.

12 So this ideathat somehowif this was a commercial

13 fishing situationthat he could neverbe chargedwith

14 commercial fishingin a closedareabecausehe wasnot

15 pcnnittedto fish in that areaso thereforehe wasdoing

16 somethingoutsideof his permit, we would never-- I meana

17 commercialfishermanwould be glad to takethe $150 fine for

18 -- you know, becauseJwas outside-- I was in closedwaters

19 which is outsidethe area,fishing for salmon. He'd take

20 thosekind of fines everyday. but weknow that, no, you were

21 permittedto fish in anareathat was open,but you decided

22 to fish in onethat wasnot open,that'scommercialfishing

23 in closedwaters. Becauseyour intent was to catchthe fish

24 and sellthem.

25 The intent in this casewas to eatchwolvesand sell
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I them, and you can'tsell them with a huntingpermit. You

2 can'tdo that with a huntingpermit, You can'tdo that with

3 asport'slicense. So thepurposeof what he wasdoing is

4 the questionthat goes to thefoundation.

5 THE COURT: Mr. Leaders?

6 MR. LEADERS: Sure,Judge, I think kind of the -- oneof

7 the premisesof this argumentis that the permitprogram

8 providesfor violation of the pennit, and thereforethat then

9 precludesthe statefrom prosecutingundera violation of the

10 hunting regulations,the meansand methodsstatutesthere;

II and that'snot accurate. It -- certainly it does provide for

12 violation of the permit, but it doesn'tprecludethe state

13 from prosecutingif the facts as aviolation of meansand

14 methodwhich is what theydo in this case,that'swhat

15 applies. I kind of use Mr. Robinson'scommercialfishing

16 scenario. Evenwith the commercialfish wheel is, sure, if

17 you'vegot acommercialfish permit to run awheel in a

18 certainareaon the river, but you go upriver and you run

19 that wheel but you don't havethe intent to sell thosefish,

20 but ratherfor subsistencepurposes,we haveto -- as a

21 prosecutorI haveto look at what'sthe intent.

22 Can I provecommercialfishing or did hejust use a fish

23 wheel forsubsistencefishing, andso it's not correctthat

24 you wouldn'teverchargeundersport fishing or subsistence

25 or anything. You haveto look at what'sbehindthis. Mr.
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Hncg'scast.'.he takes-- hegetsa permit and then takes nine

2 wolvesout of a permit area. Three of which hefalsely

registersas being taken withinthe permit zone, But the

4 other six hedoesn't even register as taken under the permit,

So now10 say that thosesix wolvesweretaken under the

6 predatorcontrol programand so -- andbecausehe had this

7 permit and he took all these wolves under the predator

R control program is absolutely inconsistent with his behavior

9 even. From hisbehaviorhe recognized that he knew he \..'asn't

10 supposed10 take them down there and the permit didn't

I I authorizethat. and so he falsely gave coordinates as to

12 when: tht:y were takenas to thethreehe reportedas taken

I J underthe program.and he didn't even registerthe othersix

14 as underthe program.

I':; III tact. rhev falsified the meansthat theyused to take

1h 1111.:111 �r�I�H�~�~�' said they took them by snowmachine and rifle out

17 of I (1-1) I believe it was. an area unrelated..

I K IINIDFNTIFIED SPEAKER:(Indiscernible)16.

I'J MR. LEADERS: So l think certainlythe factsof this case

2U show.

2! MR. ROBINSON: You didn't (indiscernible).

22 MR. LEADERS: ..... this is not a case where Mr. Haeg took

23 wolves in..

24 MR. ROBINSON: What did yousay?

25 MR. LEADERS: .....violation -- simply in violation ofa
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permit and that's what thestatehas to look at. What does

-- what -- is �-�~ does he takewolves. all these wolves,just

3 slightly over an area or an areathat he believedwas in the

4 permit zone but wasmistaken. That'sa permit violation.

Does he go and take wolves in this casebetweenone to two

6 miles and up to 80 milesoutsideof permit zonewhen,you

know. he knows. in an area ncar his lodge, orcloserto his

lodge than thepermit zone. Anareahe knows is not in the

l) permit zone, and heintentionally flies that area,

10 intentionallyactuallysetstrapsand snaresarounda wolf--

I I or excuseme. a dead moose,that arc well outsidethe permit

12 zoneand then flies back andcheck-- to check theareaand

13 takeswolves from the air that dayagain,aftersettingtraps

14 and snaresaroundthat wolflsic]. Is thatjust a permit

15 violation or is that ahuntingviolation, and that'swhat it

16 is. It's ahuntingviolation.

17 Because.yeah, maybe youcan'tsell -- you know, you

18 can'tkill and sell thewolves undera hunt -- you know, with

19 ahuntingpermit, but themeansand methodshe used,he

20 didn't trap them. Heshotthem from the air. And then he

21 falsified how he got them as-- in orderto try and sell

22 them. So when you lookat all this, andcertainly,you know,

23 in sense,this is arevisitationof the legal issues we

24 resolvedoriginally that -- you knnw, how the statecharges

25 was improper. And so Itil ink he cancertainlyargue -- he
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can put on a defensethat hebelievedwhat hewas doing was

2 authorizedby the permit he reasonablybelievedthat, but

3 it's different to say --which is what I understandthe

4 defenseto bedoing is hecan't be chargedunderthis hunting

violation becausehe had this permit and thatauthorizedhim

6 to be out there. And so -- and toshootand takeunderthe

7 pennit andso any'violation of the penni! has to becharged

8 underthe permit violation. That's inaccurate.That'sthe

9 state'sdiscretionin chargingdecisions,based on the facts

to that arepresented.

II MR. ROBINSON: All that'sreal interestinghut hepretty

12 much statedour case in hisfirst sentence,and that is what

13 is the intent, and intent is a factual question. I don't

14 know how you cut it, intent is a factual question. Like he

15 said, if therewassomebodywho had alimited entry permit to

16 operatea fish wheelcommerciallyon the Kuskokwim river and

17 they insteadtook that wheel and put in an areathat was

18 closedto commercialfishing.

19 The stateis at liberty to charge,you know, with

20 anythingthey want to chargehim with. We're notsaying

2] that. But what we're sayingis that as you said inyour

22 decision,as Mr. Leaderssaid in his opposition,it's a fact

23 questionas to what theintent was. And if his intent was to

24 beinvolved in control in this case,he still could he guilty

25 of somethingbut thequestionis whetheror not he was
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I intendingto sporthunt, which is what he's chargedwith now.

2 You know, and what I'msayingis.....

3 MR. LEADERS: You don't.,

4 MR. ROBINSON: WhatI'm sayingis that it is -- that the

5 distinctionsbetweensubsistence,commercialand sport

6 activity goes topurposesand intent, and intent is a factual

7 question,and heshouldnot he precludedfrom putting the

8 state to itsburdenofpravingwhat his intent was. Now they

9 can prove it circumstantially,you know, throughan argument

10 as to wellif you do this, theintent was to beableto do

II that; hut by the sametoken the defendantshouldhe able to

12 defendagainstit and say, wait aminute. The intent was to

13 catchwolves,sell them, which -- and theyfound wolvesat

14 thetannersto besold, and that was theintent and it wasn't

15 subsistence,it wasn'tsport. That'sa factual question.

16 MR. LEADERS: But he doesn'thaveto have anintenlto

17 engagein huntingasopposedto this permit program...

18 MR. ROBINSON: Yes, hedoes,because...

19 MR. LEADERS: ..... to actuallyhe chargedwith conduct

20 under.,...

21 THE COURT: Wait a second... ,.

22 MR. LEADERS: .....undera huntingviolation if that's

23 what his conductis. That'slike a personwho's -- you know,

24 you candraw on all kinds of parallels. A personthat's

25 driving a vehicle intoxicatedand gets in anaccident,they
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didn't have<Ill intent Inget ill all accident. They mayhave

2 hilt! all intent to get in the car and drive, hut when the)' do

-- they drive. gd in <111 accidentandcause injury 10someone

.J l'ISL'. they gel charged with all assault. eventhough they had

110 intent III -- chargeSOIlH.:OIlC. There's no intent

(, requirementasIn any of these -- well. I won't sayany,hut

-: ,tS III most fish and wildlife offenses. I can'tright now

think or an intent requirementthat actually applies in fish

t) and gamc. But what he-- even what he thought or believed he

I (I \\',1."; dning doesn't-- isn't determinativeas to how the state

I I charges

12 HeGill _. like I say. I agree. he can present a defense

13 that sayshethoughthe believedhe hadauthorityto do this

14 underthe permit, or that he wasacting underthe permit, and

15 it's the jury to decidewhetheror not he really didbelieve

16 he had authorityto take thesewolves underthe permit. And

17 that therefore,you know, createsa defenseor not, a" to

18 whetheror not hewas hunting the sameday, airborne. But it

19 doesn'tdictatehow we charge.

20 MR. ROBINSON: Mr. Leadersis trying to twist my

21 argument. It's not abouta questionof whetherhe hadreason

22 to believe that what he did wasunderthe authorityof the

23 permit. that'snot the question. The questionis what was

24 the conducthe was doing, what was theintentof it. Those

25 arc the two things that thestatealwayshas toprove.
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Conductand mensrae. Andthere'sa mensrae requirement

2 herejust like there is in any othercase. Itmay not be

J specific intent but it requiressomeculpability. And what

4 I'm sayingis that when it comesto gameand fishing, when it

5 comesto thosekind of conducts,that theonly way you can

6 basically tell the differencebetweenwhethersomebodyis

7 involved in a commercialoperationor a non-commercial

8 operationis the intent and purposeof what they'redoing.

9 Otherwiseif Mr. Leaders'argumentis correctthat in a

10 commercialfishing violation situationeverytime somebody

II goesout of the permittedareawherethey'repermittedto

12 fish, they'reno longerengagedin commercialfishing.

13 Becausethey'reout of the permittedarea. With, you know,

14 they had a permit to fish in this areawith a fish wheel but

15 they decidedto go fish in closedwaters,which is outsideof

16 the areathat they'repermittedto, that allof a suddenthat

I 7 conduct, eventhoughthe intent was to catchfish and sell

1X them: that conductis no longercommercialfishing but now

1t) it's somethingelse. Now it's sport fishing, or now it's

20 subsistencefishing.

21 MR. LEADERS: No. that'snot the argumentat all.

0; THE COURT: Okay. I think I've heardplenty. The issue

23 is whetheror not you canarguethat the permit, in essence,

24 is theonly way hecould be chargedis a violation of the

25 permit if he's outsidethe permittedarea. He's not
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following the regulations.

2 The statutehe's beenchargedunderrequiresthat the

3 stateprovethat he was a licensedpersonunderthis statute

4 and he knowingly violated a statuteor regulation..

5 MR. ROBINSON: No, that'snot what he'schargedwith any

6 more. What he's chargedwith now underthe one that he

7 enteredhis not guilty to the pica to yesterdayis hunting,

8 underthe -- if you look under(a)(54), 720 (aJ( 15),hunting

9 or wastingfood animalsis what he's chargedwith now.....

10 THE COURT: Or huntingon the same-- you talked before I

II finished..

12 MR. ROBINSON: That'sright.

13 THE COURT: .....readingit. But it's a knowing

14 violation ofa statestatuteor regulationprohibiting

15 huntingon the sameday, for (indiscernible)waste...

16 MR. ROBINSON: Right.

17 THE COURT: ..... or huntingon the sameday airborne.

18 Hunting is describedas thetakingofgame. You can argue

19 that hedidn't knowingly violate that. That'sobviouslyan

20 elementthe statehas toprove, is that he knowingly was

21 huntingon the sameday airborne. But you'restill talking

22 abouta chargingdiscretion. Thereis a -- unlessyou have

23 someauthoritytelling me that the only statuteor the only

24 way that he can bechargedifhe holdsa pennit is a

25 violation of the permit,which I didn't see in anyof the

- 48-

I regulationsand statutes1 looked at, andhavenot seen any

2 authorityfor.. ..,

3 MR. ROBINSON: Well .....

4 THE COURT: ...then it's still a discretionarything.

S TI1C stateis still requiredto proveall the elements,but

6 you can'targuethatasa matterof law he wasnot hunting.

7 MR. ROBINSON: I canargueas amallcr of fact hewasn't

8 huntingthough,can't I') That'sthe point.

9 THE COURT: Well, 1think that whatyou're arguing is

10 that he did notknowingly violate a statute.

II MR. ROBINSON: No, what I can argueis that his conduct

12 was not hunting. I meanthe -- otherwiseit would makeno

13 sense,MagistrateMurphy, for the Legislaturethrough16.05

14 and I believeit's 75, which setsup the ability for the

15 Boardof Gameto do anindependentcontrol conduct. It would

16 makeabsolutelyno sensefor the Legislatureto say thatyou

17 as theBoardof Gamecan havea totally independentprogram

18 that isn't evengovernedby A.S. 16, if you readthat

19 statute. That is the statutethat 1cited in the brief.

20 That isn't even coveredunder 16. That you have independent

2 I authorityto set up aprogramthat is not connectedwith

22 huntingor trapping. The boardthen writes a regulation,

23 which I've pointedout in the brief, that says thathunting

24 and trappingrules underSection92 don't apply to this

25 program.
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THE COURT: Okay. Well, I mean let's address thatfirst

- 52 -

then. Mr. Robinson,I know you indicated you don't feel

well.

MR. ROBINSON: Yeah,I think I indicatedto thejudge

when we had the last statusconference-- I don't know,I

guessThursdayof last week.

THE COURT: Friday.

MR. ROBINSON: Or Friday, or whatever, that I was under

the weather then, and, of course,I washoping,you know,

that would get better, but I have really gotten worse. And

last night was just awful.1was up and down every hour last

night coughing. Just filling my nose with blood and -- and

so I wasn't able to get any rest hardly last night, which is

why I woke up late today.

And, you know,1-- well, you canprobablysee the

difference between howI was yesterday versus howI was

8 MR. HAEG: Yeah, he's got bloodcomingout of his nose,

9 green stufTon the ground.I'm concerned.

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

asI getdonc with this. I have not forgotten.Mr. Robinson

2 has indicated he's notfeeling well, and I understandyour

J concerns, Mr. Hucg. I haven't madea decision there. That's

4 why I wanted togetthrough this issue first before wc

.5 address that.

6 Are you concerned enough that you think we should stop?

7 Justasto the issue?

."-;() hegoes out,hegetsa permit. hegoesbeyondthe

area. Then the question is.is his conduct hunting or is his

conduct control. It isn't a question of whetherit was in or

-t out or thearea.hecould haveviolated another permit

condition inside the area. Andnil of a sudden. under Mr.

6 Leaders'argumentthat any permit violation lakesit out of

7 the control is a matter of conduct. And that just simply

8 can't be true. Because you have to look at the intent and

9 tilt: conductto determinewhat the conduct was.

lOAmi huntingand trappinghas specificdefinitionsapart

I I from the control program. Now that is the-- that's the

12 statutorysystem that's set up, and that's the regulatory

13 system that's set up. So that -- there is a statute when you

14 ask me. there is astatuteunder Title16 that deals with the

I' hoard being able to set this up independently. The board

16 then set it upindependentlyand made a regulation that says

17 hunting and trappingrules don't apply. This is control

1R conduct.

J 9 You know, Mr. Leaders can argue that his intent when he

20 went outsidethe area was to sport hunt, fine. But we should

2 t heable to put onevidenceand argue that it wasn't. If the

22 intent and purposeof what he was doing, though it may have

23 beena violation of the law, it was not hunting. Because

24 hunting is defined assomethingdifferent than what he was

25 doing. And you can't get around that because the law says so
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with that regulation. It says Title 16 doesn't apply, and

2 the Legislature says you can set up anindependentprogram

that hasnothing to do with hunting and trapping.

4 And unless the state's going to say that he was outjust

having fun, which they can do that, they can try to put on

(1 evidencethat it's just recreational, then we should be able

7 to put on evidencethat it isn't recreational, that it was

X cnutrolling, andcontrolling is not hunting. By law it's not

() hunting. And so you apply that to the facts then thejury

I {J canmakea tactual determinationas to whether thiswas

II (llillrolling. activity or huntingactivity.

I �~ 11,'1 R. t .FADERS: Judge,my comments to this isone, What

); [Ill' ";(,lluh:S and the regulations have done is created an

I-I cxccpuonto the hunting and trapping regulations specific

I:' fur control programs.It doesn'tspecificallyremove them

I(1 from that. hut it says unless conduct would otherwisebe

17 illegal. as in this case thc aerial shooting or same day

1 g hunting is..

19 (Tape change)

20 4MC-05-06/SideB

2 t 0605

22 THE COURT: We should do that on record.

23 THE CLERK: Okay.

24 THE COURT: Yes. I mean we -- say it again. We're going

25 to have to do it on record, but we will discuss that as soon
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I today. I'mjust not -- I mean1would love to go through

2 this stuff if 1was well, but1amjust sick as a dog.

3 �n�~�E COURT: Well, myquestionis, what do you want to do"

4 MR. ROBINSON: I would like to go home and get some

5 sleep.

6 THE COURT: Well

7 MR. ROBINSON: And I don't mean home in Soldotna, but I

8 meant here in McGrath. I am really ..

9 THE COURT: I guess myquestionis if we wait until

10 tomorrowis anything going to change?

11 MR. ROlliNSON: Well, I hope so. I mean1-- you know,

12 they say the best thing for a cold is lots of liquids and

13 some rest, and so I wasn't able to get any rest last night,

14 and I haven't been able to get any today. I finally got some

15 -- hopefullysomedecongestantthat will help -- that will

16 help clear up my head, maybe; but I'm really -- I am really

17 sick.

18 THE COURT:Becauseobviouslymy concernis partly for my

19 schedule..

20 MR. ROBINSON: Iunderstand.Right.

21 THE COURT: .....but also --hut ignoring that,I mean I

22 can do whatI need to, but if we would stopfor today and not

23 finish even picking ajury we're definitelylooking at next

24 week, which means Ms.Magnusonwould have to be excused.

25 Would put us down to, I think, 18 or19..
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MR. LEADERS: I've: got 19 right now,and-- or 19or 20

:2 rig.ht now, and ..

:1 THE COURT: So, youknow, we're talking aboutgoing down

'-1 to an area wherewe're going to get very close to not having

enoughjurors..

6 MR. ROBINSON: Not enoughjurors, I understandthat, and

7 I..

X THE COURT: And you know, next week Ms. Banghart(ph)

9 could be had. My concernis that if we're going to stop

10 today then I think the better part of wisdom, which is tome,

I I to put it off until the next calendar call.

12 MR. ROBINSON: That would be my --I amjustsick.,

13 THE CQLJRT: And _only�b�e�e�a�u�s�~ ::.you know,.Lmean"I'- 1

14 realizethat when you're ill you don'tknow from one day to

15 the next whetherit's going to be agoodday or a bad day.

16 MR. ROBINSON: Right.

17 THE COURT: But with, you know, holding 18 people up and

18 saying comeback tomorrowand we'll see, inadditionto

19 everybodyelse'sschedule. I know that I don'tparticularly

20 want to have to get this far and say no, but by the same

21 token I don't sectoo manyalternativesbecausewecould be

22 here all week sayingare you..

23 MR. ROBINSON: I'm not well yet. Right.

24 THE COURT: ... feeling betterand getting through half

25 <1 day and ..
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MR. ROBINSON: And I -- you know, and I really agonized

over this this morningbecause. you know. not only amI

Cl .nccmedabout the jury's concerns,your concerns.and the

.:.t WilY you'd have to(indiscernible).

·ITIE COIJRT: Well. 1mean1-- that's --I'm not as

r, worried about that..

MR. ROBINSON: And Me. Haeg. too. And, youknow,

X gcncrnllv I think I'm usually strongenoughto get through

q these kindof things. but I am -- I don'tknow what it is,

10 I'm -- you know, Iknew I had it lastweek. I was, youknow,

II (indiscernible)and then when Icheckedwith the clinic this

12 morning, I expectto have anappointmentto go see them at

13 I :00 o'clock today. Youknow, they said, yeah, we've heard

14 about this thing and it's -- you know, you can go on for

15 weeks. so I really don't have anycontrol of knowing when

16 it's over, but I canjust tell you that at thismomentI am

17 really outor it.

1R MR. HAEC: Can I saysomething?

1t) THE COURT: It's up to Me.Robinson..

20 MR. HAEC: I would like to get this over with. I mean my

21 lire hasn't been my life. But I don't know what to do.

n THE COURT: And I understandthat, Me. Haeg, And quite

2J frankly. I mean I'vementionedthat I'm moving, everybody

2.:.t knows that. it'snota secret.

25 MR. ROBINSON: Right.

- 55 -

I done tomorrow. Understandingthat obviously if Mr. Robinson

2 doesn'tget somerest,doesn'tget improvementin his health,

3 then we have to look atsomeotheralternative. And then

4 from therelooking at is it possiblethat -- one of the

5 possiblealternativeswe'd call back this jury pool as well

6 .- you know, every one we've gonethroughto this point and

7 resumefrom where we're at now, and as wellmaybecall in

8 thosethat have beenexcusedfor next week, torevisit

9 whetheror not they could then do trial at any future date.

10 I mean I'm -- and I'll-- I just throw that out there

II for everyoneto consider. I'm not sayingthat has tohappen,

12 but, you know, we've put a day and --abouta day and ahalf

13 into it and I'd hate to have to startback at groundzero

14 again. So I'm notsayingwe have to makethat decisionnow.

15 CertainlyMr. Robinsonmight want to considerit. Get your

16 rest first, but....

17 MR. ROBINSON: Well, there issomemerit to someof what

18 hesaidaboutperhapspreservingwhere we are with regard to

19 thepeoplethat have beensummonedalready. And that is so

20 you don't have to go and get a whole new pool andstartall

21 over. We wouldprobablybe willing to agree withwhat we

22 have left, you know, we couldcontinuewith that, whatever.

23 I am willing to also to, youknow, wait to seewhat I'm like

24 tomorrow, bUI I'm just telling you todayI can'tdo it.

25 THE COURT: Well, I guessmy concernis twofold. One, is

- 57-
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that I havetl linn start date. and I have to he in Homer on

17 more inclined to say wily don't wesecwhat you're -- what the

IX doctorhas10 say at I :00 o'clock.

llll' Ist. which doesn'tmeanthat there might1101besomebody

-' else Hut if -- and I don't know. I mean it would be up to

.:l the third and fourthdistricts asto whetheror flat I could

�~ I upuuun -- you know. somedegreeof medical certaintywhether

22 you would he ready. you know.assuming that you go back and

2.1 gel somerest betweennow and I:00. that he knows -- can do

2.:t sometests. lind out, you know.whetherthere'sanythingthat

2.'1 would make a changeas you sleepthroughuntil tomorrow

. 58 .

MR. ROBINSON: Right.

THE COURT: My concernwas more withvoir dire if the

MR. ROBINSON: Right.

THE COURT: .... .wasgoing to beforeclosedthat it not

be mentionedin voir dire, soI'll keep thatunderadvisement

for right now.

MR. LEADERS: Okay.

THE COURT: And we'll see

MR. HAEG: What aboutthe motionsshe was ..

MR. LEADERS: Yeah,that was what I wasgoing to ask you.

We got really close toresolvinga motion.....

MR. ROBINSON: She wasgoing to (indiscernible).

·60·

3

4

MR. LEADERS: We'll talk, yeah.

MR. ROBINSON: Okay.

THE COURT: .....comeup with. if we can ..

6 MR. ROBINSON: I meanI really apologize.

7 THE COURT: .....analternate-. well, I mean it's not..

8 yeah, people get sick, thathappens,and wehaveto

9 accommodateit. I mean that's-- you know, Idon't blame you

J0 or anything,and I'll put a.. I'll still keep this issue

11 underadvisementas to that. If we're notgoing to go

12 forward today, it's not an issue.

I THE COURT: Well, that's what I'mthinking. Betweennow

2 and then we can all do that andthen maybe ...

13

14

15 issue .....

16

17

18

19

20

21

22

23

24

25

MR. ROBINSON: Okav.

rHF. COURT: And ifhe can give you some kindof medical

MR. ROBINSON: Right. It (indiscernible)..

THE COURT: Becausewe all know the flight goes» l'm

�I�~

II,

1'1

20

come hack andcontinueonce I'm in Horner. It's between the

6 two ofthem. And I have.you know. some control over that in

the sensethat I would be willing to. but it would be up to

g those.you know. that would have to bepaying the bills.

9 MR. ROBINSON:The powers that be.

10 THE COURT: Yeah; and I work for them and I can't tell

I I you what thatdecisionwould be. Obviouslythat would have

12 somebearingon it. The other issue, you know, to me is that

lJ if we get totomorrowmorning. find out you'renot better,

14 we're all here foranotherday.

or.. .

MR. ROBINSON: At 1:00.

THE COURT: Could you eitherask thedoctorto call me

THE COURT: Okay. You know, and then we'lleither

MR. LEADERS: We arepossiblypicking back up this

afternoonor just - or not yousaid?

THE COURT: Yeah.

MR. LEADERS:Okay.

THE COURT: Thenwe'll scc » betweennow and then. Your

MR. ROBINSON: No.

THE COURT: Not with the » not with thejury.

MR. LEADERS: At the earliestit's in the morning?

·61 .

MR. ROBINSON: I will. I'll have him call you ..

THE COURT: .....you know, give mesomething.. somekind

of...

MR. ROBINSON:Yeah,and let you know.

THE COURT: .....information.and then if you can let me

know the schedulefor, you know, liketimes availablethat

you ..

MR. ROBINSON:Yeah, I'm going to call and get my

schedulenow, so we canfigure out.. ...

I MR. LEADERS: I don't know ifMr. Robinson...

2 MR. ROBINSON: She wasgoing to keep itunderadvisement

3 to determinewhat to do, so that's fine.

4

5

6

7 appointmentis at I:OO?

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

morning that would makea difference.

MR. ROBINSON: Okay. And I'm up for that, yeah.

3 THE COURT: You know, atleast··becausethen that way

4 if not. then we at least could ..

MR. ROBINSON:That'swhat I .- right.

6 THE COURT: ....go forward and we could all go back to

what we needto do and then ..

·59 -

14 MR. ROBINSON: Right.

15 THE COURT: .....can we pick a datethat « I mean I

16 don't -- I can call Homer in the meantimeand find out what

17 my calendarlooks like for June,to secif thereis some time

18 in Junethat I could comeup here.

19 MR. LEADERS: And I'm a little bit in avacuumhere

20 without, you know, beingable toconsultwith witnesses,

21 becausethere's-- as you saw ....

22 THE COURT: Right.

23 MR. LEADERS: ....there'san extensivelist, and not

24 knowing, but I cancheckasmuchas I canbetweennow

25 and ..

8 MR. ROBINSON: Right.

9 THE COURT: ...1'01 willing [0 say let's -- you know, I

10 _. there aren't thatmany people.we can go -- listen to the

I 1 jurors. have them eall in at I :00o'clockor 2:00 o'clock,

12 you know. at some time thisafternoonto seeifwe're going

1.1 to continueuntil tomorrow. And ifnot..

02209
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l"L'<lrrangt,:...

THE COURT: Not with thejurors. hut with the

:2 parties ..

.) MR. ROBINSON: WewanI toknow is whetherwe can go in

;t till; morning and continue or arc we going to have to

(1 THE COLJH.T: Yeah. II'not -- yeah,what -- so just if

7 cvcrvbodvcan check into somepossibilities,somenew time

frames. then we'll do that

I) (Whispered conversation)

I n TI'W COURT: II' you could just get everybody that'shere.

I I 11.:11 them nor unti l tomorrowmorning for sure.and to call .­

I"' \1) wrrc 11tl\ sure, We're done for today and have them call

13 buck sometune this afternoon and get a phone number and

III we'll call them.

I) MR. ROBINSON: All right.

1(, THE COURT: Okay"

17 MR. ROBINSON: All right.

IX (Off record)

19 THE CLERK: On record.

20 THE COURT: All right. We're back onrecordand we've

2 J takensubstantiallya step -- asubstantialtime break. The

22 partiesare presentand thejury pool is absent. Mr.

23 Robinson,can you hearme okay?

MR. ROBINSON: Right.

to wait lao long..

2

3 THE COURT: .....ifwe don't have to. Were you ablc>-
4 Mr. Robinson.were you able tocheckwith your office 011 your

availability?

6 MR. ROllINSON: No, I haven't been able to do that yet. I

7 just got backhere,waiting for your call. 1wasoverat the

8 doctor'sand when we broke at noon myoffice was closed for

9 lunch so nobody was there.

10 THE COURT: Okay. Okay.

I I MR. LEADERS: My thoughtson that, Judge, is maybe we set

12 astatushearingto determine-- you know, maybethen part--

13 a big issue there might bewhetheror not you'regoing to be

14 continuingon with the trial orwhat'sgoing to happenthere,

15 and then it would be youravailability. I don't -- and then

16 Mr. Robinsoncan check hisschedule,I can check mine as well

17 as starttalking with witnessesand seeingwhat situationsor

18 complicationsexist there.

19 THE COURT: Okay.

20 MR. LEADERS: And then is it this point thethought

21 processto try andessentiallyhavea continuanceof this

22 trial asopposedto amistrial at this point and restarting.

23 or...

24 MR. ROBINSON: Well,I would like to avoid that if

25 possible. I think that we could still kind of.. ..

- 64-

MR. ROBINSON: Yes, I can.

THE COURT: Okay. And we've gotMr. Leaders and Trooper

- 62-

24

25

Gibbenshere in the office.

2 MR. ROBINSON: And Mr. Haeg is here with me, but we don't

J havea speakerphonethat plays, but he's here.

4 THE COURT: Okay. All right, I showed.. I gave a copy

or the letter to Mr.Leadersand Ipresumethat you know what

(, it says or..

7 MR. ROBINSON: Right. I..

X THE COURT: ..saw it before it was given to me. And

9 as my -- Ithink we were all kindof expectingor at least

I() somewhatand thedoctor'srecommendingthat you rest for at

1I least three days, whichobviouslybased on whatI was talking

12 aboutearlier I don't think we want tostayaround here for

13 the next three or four dayswaiting and hoping that you're

14 betterin that time periodeither. So I think what we need

15 to talk about is if we can pick kindof or at leasteither

16 set up adate to set the trial or look at timeperiodswhen

17 peoplemight beavailable. And it's still kind of up in the

18 air as towhetherI would be availableor not. And I've told

19 thecourt that I'm willing to do it. They weregoing to talk

20 to the third and sec. but it kindof is a timing issue,

21 obviously.

�2�~ Nohodywants it to continuepast -- you know, waiting

23 around for just me. Theremay beotherpeople thatwould be

24 available,so J don't know if that'sgoing to be an issue or

25 not yet. Butto pick lip where we left ofT and Idon't want

- 63 -

I THE COURT: Yeah,I meanwhether-- I think.....

2 MR. LEADERS: Yeah.

3 THE COURT: ....ifl'm not -- if they -- if the

4 determinationis madethat I'm not going to continuethen the

5 determinationis going to be made that I'munavailable.

6 MR. LEADERS: Right.

7 THE COURT: In which case thepresidingjudgecan have

8 somebody-- direct somebodyelse to take over. We will have

9 the tapes with us soI can getsomebody-- not get them up to

10 speed,but somebodycould get up to speed bylisteningto all

II the prior recordingsand issuesin the tape.- in the case,

12 so that.,

13 MR. LEADERS: Right.

14 THE COURT: ..they could be --know what's going on

15 with it.

16 MR. LEADERS: Right.

17 THE COURT: So -- yeah. But I would -- at this point I

18 would rathernot startover, and Ithink whoever-- you know,

19 whetherit's me orsomebodyelse, would feel thesameway.

20 MR. LEADERS: Okay. Okay, great, that's

21 THE COURT: Continue..

22 MR. LEADERS: .....mypreference,as well, as long as --

23 and this is what Mr.Robinson.....

24 THE COURT:Thereare some issues from people that won't

25 beavailableif we continueinto June,which is obviously

- 65 -
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run into a big problem.

The other issue I have is that if somebody is going to

take it over we're -- in preliminary matters, things that can

-- somebody else can change, and it isn't going toalTect the

\\'IILI"l' we're looking at ru this point. hut I think we can

["n'isil ,\(11111..' nl' tile people thathad issues In get om for

this -vcck and next week thnt..

�~�'�I�R L.EADERS·Right.

"1"1-11: COlJRT ....have-- werebrought in and re-- have

II someor themmaybecomebach: ill.

MR. LEADERS: Okay. As well as possibly supplemental

X jury summons.....

9 THE COURT: We may..

10 MR. LEADERS: Juror summonses.

II THE COURT: We may need to do that, yeah.

12 MR. LEADERS: Okay.

13 THE COURT: We're -- may see, because we're right at the

14 edge of maybe not getting enough, and I don't want to

J 5 continue, you know, a month from nowcontinuefurther and

16 then..

17 MR. LEADERS: If we're not getting anywhere, right.

I R THE COURT: ...run out at that point. So I'm thinking

19 there -- there are more people in the pool that we could call

20 in plus maybe look back at -- we have all the excusal

21 requestsand say. okay, now you have to come back in on this

22 date.

23 MR. LEADERS:Okay.

24 THE COURT: From people that were excused for this time

25 period.

- 66 -

MR. LEADERS: Okay.

2 MR. ROBINSON: Well, here's another thought. And I'm

3 just throwing this out as a suggestion. It's_.could be

4 likely that if we started in the morning that I could -- we

could get a jury picked so that we'll know, and they'll know

6 that they'll be on the trial. Mr. Leaders' assistant, Mr.

7 Gibbens. is here and at least he has a witness that he can

R swear in andbeginthe trial. And then that way we'll have

9 -- at least we'll haveajury picked and we'll know, and

10 they'll know who they are when we start up again.

II MR. LEADERS: Well, I mean I guess I don't want to swear

12 ill ajury because that's whenjeopardyattaches, and so, you

1:l know. <11 this point jeopardy hasn't attached.We tried to

1-l gel a jury. We're going to continue to try and geta jury,

1":; but ifthings fall through I don't wantjeopardyattaching at

16 this point. And soI •. I guessI'm not comfortable with

17 that procedure.

IX The .. so I guess that's the state's position on that.

19 I don't .. the other issue is we'd be pickingajury without

20 knowing when we're going to resume and we can't tell them or

21 makesure that they're going to be available on ccrtain days.

22 We pick a jury and then they might not be available when we

�2�~ restart, So my view iswejusttry to pick upwith--

24 whenever we pick up from where we're at at this point. With

25 one>- and this is the one request I'd have, is, you know,

- 67 -

currentlywe're.- there's -- your --the court was abolit to

2 makea decision.. so there'san issue under advisement.My

3 only requestat this point wouldbethat even if Magistrate

4 Murphy you're not going to continue on the case you would at

5 least resolve through that issue. Because I think --

6 otherwise we're going tosHlI1 from ground one again. You

7 know, we need to have.. maybe that would occur at thenext

8 status hearing when we determine that, so if there's further

9 argument that the parties want to,ifMr. Robinson wants to

10 give additional argument or if you want to hear from the

1I state again, or you want anything else clarified or -- Judge,

12 that'sjust my request is that may be resolved if you were to

13 hand -- if the case is going to be handed off to someone

14 else.

15 THE COURT: Well, as far as trying to pick a jury, I

16 agree that if we're not sure when we're coming back or that

17 it's going to have to go forward at some later date,trying'

18 to pick people -- I mean someof the ones I have are like,

19 yeah, I might be gone during a couple weeks in June but I

20 won't know until next week when it is. And we end up picking

21 that person for thejury and then they're not available, we

22

23

24

25
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I substantiveissues that need to be addressed. For that

2 reason I'd rather not pick the jury but start up from where

3 we are at this point which is we can -- you know, notify the

4 individuals as they come in today or call back, and say this

5 is when, you know, we'll send you a notice next week and kind

6 of the same thing with the summons, a time and a date. The

7 difference is I would think we should be able to start at

8 like 10:00 o'clock on a Monday morning. After theflight--

9 assuming the flights on time or 1:00 o'clock in the afternoon

lOon Monday rather than waiting until Tuesday and having more

I I of a full week to.....

12 MR. LEADERS: Agreed.

13 THE COURT: .....do it in. Which, you know, hopefully

14 would mean that we could finish in that week, and then that

15 way if there's anybody with issues we would know about it

16 during that time period. And I had thought about the issue,

17 I have it underadvisement,and if there's going to be time,

18 quite frankly, what I wasthinking is I'd like it to be

19 briefed. To get someauthorityrather than-- because what

20 I'm getting from both sides is kindofwell, here's the

21 statute, you read them, you know what they are.

22 Well, I'm not sure we're talking about the same ones,

23 necessarily, and at least -- not -- it doesn't have to be

24 anythinginvolved, you know, butjust maybesomethingwith

25 theauthorityas the basis for the arguments from both sides

- 69-
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kind of.

2 MR. LEADERS: The -- soJudge,howabout --docstheplan

.3 ofmayhca statushearingnext week soundappropriate?

4 THE COURT: That'swhat I'm thinking is that, youknow,

10 kind of seewherewe stand. Everybodyhad achanceto

6 checktheir calendarsand know what'sgoingon, and haveit

7 set for sometime next week. Iknow Mr. Robinson'snot

X available011 the 26th. becauseI..

9 MR. LEADERS: Sure.

10 THE COURT: Know that that time is -- pretty much, but

I I otherthan that I think -- J know I have things scheduled for

12 the 24th. it's nothing I can't work around. Which is

J.) Tuesday.

14 MR. LEADERS: And I'd ask forTuesdayor Wednesdayso

15 that it gives time to get a holdof witnesses..

16 THE COURT: Right. to getback...

17 MR. LEADERS: You don't want to ..

I g THE COURT: Yeah,I don't want to do itMonday. I'm

19 thinking Wednesday,probably,would be..

20 MR. ROBINSON: Wednesdayis the 25th?

21 THE COURT: Yes.

22 MR. ROBINSON: Well, I guessif that'sthe way it'sgoing

23 10 he. that'show it's going to he. So I --afternoontime

24 or?

25 THE COURT: It dnesn'tmakeany differenceto me, I can
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be flexible. Ihaveprobablyarraignmentsat I :30, butother

2 thanthat I don't know for sure 1have some. I think I do.

3 But other than that I'mprettyflexihle, I think. There will

,I he..

MR. LEADERS: I'm pretty flexible as well.

h THE COURT: The rnoming v- quite frankly, the first thing

in (he morning. would he better. My moving peopleare

x 'iuppllsed to be in that morning, on the morning flight, so

'! that wouldn't be until 10:00 nr II :00. probably. So 9:00,

1() 9:30. somethinglike that would be betterfor me in the

I I morning.

12 MR. LEADERS: That'sfine.

13 MR. ROBINSON: Well, that would be fine.

14 THE COURT: Okay. Shall we say9:00o'clock?

I' MR. ROBINSON: Yeah, that would be fine.

16 THE COURT: Okay. 9:00o'clock.

17 MR. LEADERS: Judge-- okay, 9:00 o'clock Wednesday.Do

18 you want any type of briefing scheduleon this? Iknow Mr.

1t) Robinsonis ill and .. ,

20 THE COURT: Yeah. No. betweennow and thenI don't

21 expectit. And we can�~�- you know, like you said, if it's

22 not going to beenoughtime then I'll probablywork through

23 it myselfand-- 1don't intend to give a ruling necessarily

2.:1 on Wednesday.I may (indiscernible)..

2, MR. LEADERS: Okay. Well, Ididn't think Wednesday-- I
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didn't know ifyou want to set a briefing schedulefor it

2 so ..

3 THE COURT: No.

4 MR. LEADERS: .....ityou want briefing, it's done before

5 we actuallydo trial or..

6 THE COURT: No, becausewe'll sec. If it endsup and

7 it's only going to beanotherweek,you know, the weekof the

86th is the daythat works for everybody,it's only another

9 week. I don't like to putpeoplein that kind of position.

10 MR. ROBINSON:Okay. All right.

II MR. LEADERS: Okay.

12 THE COURT: So we'll sec nextWednesdaywhat we end up

13 with.

14 MR. LEADERS: Yes.

15 THE COURT: So we'll do astatusWednesdayat 9:00

16 o'clock. We canjust call you guys.

17 MR. LEADERS: Okay.

18 MR. ROBINSON:Okay.

19 THE COURT: Call -- you'll be in Kenai?

20 MR. LEADERS: Wherewould.....

21 MR. ROBINSON: Yeah,I'Ii be back in Kenai, so will Me.

22 Leaders...

23 THE COURT: Okay.

24 MR. ROBINSON: .....1 presume.

25 MR. LEADERS: Yeah, I'll be availahlefrom my office,

- 72-

I Judge.

2 THE COURT: Yeah, I have --okay, we haveboth your

3 office numbers so we'll just call you at9:00o'clock..

4 MR. LEADERS: Okay.

5 THE COURT: .....on Wednesdaymorning.

6 MR. LEADERS: Okay, and so Iunderstandstatus,we're

7 going to try and retain wherewe'reat at this point, and

8 continueand we'll determinefrom therewhen we can look at

9 trial. ....

10 TIlE COURT: Yeah. Right, what we'll do is we'll tell the

II jurors when they call back that next week we'll sendout a

12 noticeas towhen it's going to continue, If they have an

13 issue atthat time that they canrequestan excusalat that

14 point. If it looks like we'regetting in a few -- andmaybe

15 even if it doesn'twe'll sendout somesupplemental,or send

16 out noticesto the onesthat askedfor an excusalthis week.

17 MR. LEADERS: Right.

18 THE COURT: And see if they cancomeback in for the

19 next....

20 MR. LEADERS: And maybeeven theoneswe'vealready

21 excusedbecausethey have an issue with this ..

22 THE COURT: Right, that'swhat I'm talking about.

23 MR. LEADERS: Okay, okay.

24 niE COURT: We have --I have all thenotesfrom all that

25 so lean...
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MR. LEADERS: Okay. very good.

TI-IE COURT: Know \v110'5gone like.youknow. the woman

t'rl)ll1 Hawaii might be back and tanned and..

�~�'�1�R LEADERS: Right

THE COURT: relaxed enoughto decidetojoin LIS.

I> MR. LEADERS: Okay.

THE COURT: So...

MR. ROBINSON: Okay

'I THE COURT: ..we'll go through that. All right.

J 0 anythingelse?

II MR. ROBINSON: No. that's it.

12 THE COURT: Me. Leaders,anythingelse?

13 MR. LEADERS: I havenothingelse. Get well. Chuck.

14 We'll sec you back in Kenai.

15 THE COURT: Okay

I () MR. ROBINSON: All right.

17 THE COURT: Hope you feelbeltersoon, Mr.Robinson.

t X Thank you

I'! MR. ROBINSON: Bye.

20 MR. LEADERS: Okay.

21 (Off record)

22 ()I)) I

23

�2�~
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2 4MC-05-07/SideC

3 0001

4 THE COURT We're all record in the DistrictCourt for

5 the StateofAlaska at McGrath, with Judge Murphy presiding.

6 Today is Tuesday,the 26th at II:52. Casenomber4MC-04-024

7 CR, Stateof Alaska versus David Haeg.

8 All right, gentlemen,we're more than 24 hours over

9 where we should have started yesterday. Gentlemen. we should

10 havestarted yesterdaymorningat 11 :00. It's now almost

11 noon..

12 MR. ROBINSON: Hey, wait aminute,Judge, Hold it,

13 Judge. I'm going to tell you somethingright now. I don't

14 know about Mr. Leaders bot he was on the same flight that I

15 was. There was no earlier flight we could have gotten on,

16 but this is tourist seasonand we went to the airport...

17 THE COURT: I understandthat.

18 MR. ROBINSON: .....with every intentto be on that

19 plane, to catch a plane to come toMcGrathat 8: 15 ootof

20 Anchorage. It isn't our fault that Era'splanehad

21 mechanicalproblems.

22 THE COURT: I'm not sayingit is, but we're still-- you

23 know, we're stillputtingjurors off. It's not me, I don't

24 care about me, it's the jurors that I'm concernedabout.

25 We'veput them off for 24 hoors..
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4

TRIAL BY JURY. CONTINUED (EXCERPT)

7 BEFORETHE HONORABLE MARGARET L MURPHY

8 District Court Judge

9

22 Attorney at Law

23 3540I Kenai SpurHighway

24 Soldotna,Alaska

25 .,-.

I MR. ROBINSON: Well, I just don't.....

2 THE COURT: ....and now it'sanother

3 MR. LEADERS: I guessI got the indication that it was

4 Me.Robinsonand I'sresponsibility(indiscernible)..

5 MR. ROBINSON: (Indiscernible)

6 THE COURT: No, no. Well, to be there at-- you know, to

7 do your best that's why I was -- there was an earlier

8 flight. If it was bookedthat's -- it's booked,but.,

9 MR. LEADERS: And it was myunderstandingthat both

10 flights, 825 and 827 were bothdelayed. That'swhat they had

lion the(indiseernible)..

12 MR. ROBINSON:Exactly.

13 HIE COURT: That's-- thesethingshappen,I understand

14 that.

i5 MR. ROBINSON:They had badaircraft.

16 MR. LEADERS: We didn't have control.

17 MR. ROBINSON: We have nocontrol.....

18 THE COURT: That I understand,but we're still -- we've

J9 got jurors that have been, you know,planning on being here

20 yesterday. Now they've beensitting out here for an hour

21 this morning. Let's get going and figure out what we're

22 doing here.

23 That's my concern is -- we've got them here,let's go.

24 So what's the issuethat's..

25 MR. LEADERS: The -- it's anissue-- and I don't know.
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