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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
)
v. )
) POST-CONVICTION RELIEF
STATE OF ALASKA, ) CASE NO. 3KN-10-01295 CI
)
Respondent. )
)
Trial Case No. 4MC-04-00024 CR
ORDER

Having considered the Respondent’s non-opposed motion to continue oral

,,,,, : __arguments on the-State’s Second Motion to Dismiss Haeg’s PCR Application,
, IT IS HEREBY ORDERED that the state s non-opposed motion is
GRANTED and oral arguments on the state’s second motion to dismiss Haeg’s PCR

application is set for March 23 ,2012,at  2:3D a.m./p.m. for one hour.

DONE at Kenai, Alaska, this éf(;:y ofM, 2012.

Col oo

Superior Court Judge Carl Bauman

MR -2 p.

z “GERTIFICATION OF DISTRIBUTION
} 1 certify that a copy of the foregoing was mailed to }
‘ the followmg at their addresses of record:

Haos Peter=on

A-7-10 %&mﬁ_
[ Date
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STATE OF ALASKA
DEPARTMENT OF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS
310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501
PHONE: (907) 269-6250
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[ | Wictind of 2 sexual offense listed in' AS 12.61.140 or (2) a residence or business address or telephone number of
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IN THE SUPERIOR COURT FOR THE STATE OF AI:%gKm, n
Yig o

-‘,:‘THIRD JUDICIAL DISTRICT ATKENAI

DAVIPHAE B
Applicant, )
)
) "POST-CONVICTION RELIEF
STATE OF ALASKA, ) CASE NO. 3KN-10-01295 CI
Lo S )
“"‘Respondent O )
)

Trial Case No. 4MC-04-00024 CR

STATE’S NON-OPPOSED MOTION TO CONTINUE
. ORAL ARGUMENTS SET FOR MARCH 13, 2012

VRA CERTIFICATION. 1 certify that this document and its attachments do not contain (1) the name of a

a victim or witness to any crime unless it is an address used to identify the place of the crime or it is an address
‘| or telephone number in a transcrIpt ofa court proceedmg and qucloqure of the Informatlon was ordered b\ the
court ooy i . HE . .

S

‘CO"VMES NOW the State of Aléska, b&/"and ‘thro'ug'ﬁ Assistant Attorney
General Andrew Peterson, and hereby files this non-opposed motion to continue oral
arguments set for March 13, 2012, at 3:00 p.m. The state is asking for the heariné to be
continued as the Assistant Attorney General handling this matter is unavailable and will
be out of state. This motion is non-opposed by Mr. Haeg.

The State is asking for the hearing to be rescheduled between the dates of

‘March 19, 2012, and March 30, 2()12. Mr. Haeg is not available on March 20-21, 2012.

The state is generally available on those dates with the following exceptlons March 19,

2012, from 9:30 — 10:30, 2:00 - 3:00 and 4:00 — 5:30; March 21, 2012, from
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STATE OF ALASKA
) DePARTMENT OF Law .

OFFICE OF SPECIAL PROSECUTIONS AND APPEALS
310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501
PHONE: {907) 269-6250
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2:00 - 3:00; and March 23,2012, from 3:00 — 5:30. Both parties are available anytime

the week of March 26, 2012.

DATED this 28fh day of February, 2012, at Anchorage, Alaska.

MICHAEL C. GERAGHTY
ATTORNEY GENERAL

By:
: . Andrew Peterson
'CERTIFICATION Assistant Attorney General
I certify that on this date, correct copies of Alaska Bar No. 0601002
the foregoing, Affidavit, and Order were
‘mailed to:
David Haeg

doo 219\

\
Tiﬁ@od Dated

State’s Non-Opposed Motion to Continue Oral Arguments
David Haeg v. State of Alaska; 3KN-10-1295 CI
Page 2 of 2
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STATE OF ALASKA
DEPARTMENT OF LAw
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS
310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501
PHONE: (907) 269-6250
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IN THE SUPERIOR COURT FOR THE STATE OF ALAKA

<G,
THIRD JUDICIAL DISTRICT AT KENAI NS
. ” 3.,\&;. ’n‘ﬁ‘z}wé,{-"‘«"g;ﬁ,
DAVID HAEG, ) o, Gu P Vs
) N %@f b7 *
Applicant ) o ’é@?' %
s s Ijé?l
) \"\,‘_\ 00-"1%
V. ) \“‘-\ Or_‘
) POST-CONVICTION RELIEF ™=,
STATE OF ALASKA, ) CASE NO. 3KN-10-01295 CI
. ) |
Respondent. )
)
Trial Case No. 4MC-04-00024 CR
AFFIDAVIT

VRA CERTIFICATION. [ certify that this document and its attachments do not contain (1) the name of a
victim of a sexual offense listed in AS 12.61.140 or (2) a rcsidence or business address or telephone number of
a victim or witness to any crime unless it is an address used to identify the place of the crime or it is an address
or telephone number in a transcript of a court procceding and disclosurc of the information was ordered by the
court.

STATE OF ALASKA )
) ss.

"THIRD JUDICIAL DISTRICT )

| I, A. Andrew Peterson, being duly sworn, hereby state and depose as
follows: |
1. [ am an Assistant Attorney General in the Office of Special
Prosecutions and Appeals, Fish and Game Unit, and 1 am assigned to the above-
captioned case.

2. All of the statements in the State’s motion are true and correct.
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STATE OF ALASKA

DepARTMENT OF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS

310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501
PHONE: (907) 269-6250.
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3. I am unavailable to attend the scheduled hearing as [ will be on
leave on August 13, 2012 and out of state. This vacation was planned approximately
six months ago.

4, The Office of Special Prosecutions received notice of the
scheduled Oral Arguments on February 23, 2012. 1 did not se.e the notice prior to
leaving work on Friday, February 24, 2012. T contacted Mr. Haeg via email regarding
my unaVailability upon readinig the*notice bn Monday,‘ February 27, 2012,

5. Mr. Haeg called me later in the afternoon and informed me that he
does not oppose the state’s motion. Mr. Haeg informed me tha;[ he is not available on
March 20-21, 2012.

6. I am generally available from March 19, 2012 — March 30, 2012,
but I am unavailable the following times:

e March 19, 2012 from 9:30 — 10:30 and from 2:00-3:00
e March 21, 2012 from 2:00 — 3:00

e March 23, 2012 from 3:00 — 5:30.

Affidavit
David Haeg v. State of Alaska,; 3KN-10-1295 CI
Page 2 of 3
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STATE OF ALASKA
DEePARTMENT OF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS
310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501
PHONE: (907) 269-6250
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Page 3 of 3

7. This motion is not being filed for the purpose of harassment or

delay.
Further your affiant sayeth naught.

DATED at Anchorage, Alaska, this 28th day of February, 2012.

By:

ngréw Peterson
Assistant Attorney General -
Alaska Bar No. 0601002

SUBSCRIBED AND SWORN to before me this 20  day of
February, 2012.

STATE OF ALASKA " j/j 5
OFFICIAL SEAL a = e
Christine Osgood 357 Noftéry ublic in and for Alaska
NOTARY PUBUC\? ” | My.commission expires: with office

Affidavit
David Haeg v. State of Alaska; 3KN-10-1295 CI
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FEB 2 4 2012

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEQG, )
. ) i

Applicant, )
o )

V. ) POST- CONVICTION RELIEF

. ) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CT)

‘ )
Respondent. ' )
)

(Trial Case No. 4AMC-04-00024CR).

The applicant’s 2-24-12 motion, for an extension of time, to March 19, 2012, in
which to file a memorandum detailing the ineffectiveness of Cole and Robinson, is
hereby GRANTED /-BEMNIED.

TM
Done at Kenai, Alaska, this AN day of Fvli\m\m 7 , 2012,

Ll P

. & PN Sl\uiv\
Supernior Court Judge ' S Or
¢,

CARL BAUMAN-  § ’w%(i

carify-that a copy of the foregoing was
maitod _ﬂ%ﬁ.&&m
placad in court bbx

—fexed to
—_Becanned to
2 2-39-13

Judicial Aesistant Dato
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IN THE SUPERIOR COURT FOR THE STATE OF ALA

THIRD JUDICIAL DISTRICT AT KENAI %
‘ g,
&
DAVID HAEG, )
)
Applicant, )
. ) . Oy,
V. ) POST-CONVICTION RELIEF -
‘ © ) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

2-24-12 UNOPPOSED MOTION FOR EXTENSION OF TIME (TO MARCH 19,
2012) IN WHICH TO FILE INEFFECTIVE ASSISTANCE MEMORANDUM

COMES NOW Applicant, David Haeg, and hereby files this uhopposed
motion for an extension of time in which to file an ineffective assistance _
memorandum.

Prior Proceedings

(1)  OnJanuary 3, 2012 the court ordered Haeg, by February 29, 2012, to
depose Cole and to file a memorandum detailing the ineffectiveness of both Cole
and Robinson.

(2)  On February 7, 2012 — after weeks of filings/requests by Cole and
the state to quash Cole’s subpoena, elimiﬁate Cole’s deposition, and/or to change
the location - Haeg was finally able to depose ‘Cole in Anchorage, Alaska.

(3)  On February 21, 2012 a member of Haeg’s family died.
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(4)  On February 22, 2012 Haeg attempted to contact state attorney
Peterson by phone, was unsuccessful, and left a message. Haeg then attempted
contact by email and Peterson responded the state did not oppose an extension of
time in which Haeg could file the memorandum.

Conclusion

In light of the above Haeg respectfully asks that he be granted an extension

df time, to March 19, 2012, in which to file a memorandum detailing the

ineffectiveness of Cole and Robinson.

I declare under penalty of perjury the forgoing is true and correct. Executed

on //’j A_V{L m; J 2 A/ I 26/2 . A notary public or other official empowered
to administer o:aths is unavailable and thus I am certifying this docurﬁent n
accordance with AS 09.63.020. In addition [ would like to certify that copies of
many of the documents and recordings proving the corruption in Haeg’s case are

located at: www.alaskastateofcorruption.com

(LA 75

David S. Haeg ﬂ
PO Box 123 :
Soldotna, Alaska 99669

(907) 262-9249 and 262-8867 fax
haeg(@alaska.net

—
Certificate of Service: I certify that on /’ fé/aa./\/ / 2 , 2c/2a
copy of the forgoing was served by mail to the following parties: Peterson, Judge
Gleason,‘-J\udge J oannidg,,U.Sf Department of Justice, FBI, and media.

By: ) / A A

V\/ —— s FZ3
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
, )
V. ' ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
| )
Respondent. )
- )
(Trial Case No. 4MC-04-00024CR)

The applicant’s 9-23-11 motion for protection order that he not be required to give
up his right against self-incrimination and that he is allowed to answer the state’s
discovery request as attached, is hereby GRANTED,/ D

I N ,omr‘(‘

i b
Done at Kenai, Alaska, this 24 day of e W"( > 2011 o

| cerify ihat & cogy of the for omg was %

rgalled o 4’1’,«14 / ﬁ o . (« g F Q;\xi-:;,_? m...,f{p )
T placed in couri Yox to w\j 5 Nies b ?)
faxed to 14 :j E xc'. . ‘5 ’
—___scannedto ) {53 q‘( 2 53;5’65
0&”(_ : B P 1o L .Y Superior Court Judge Carl Bauman "esf,s{ e u.;g;sgé':é’

‘ B S N~

Judicial Assistant Date ' iﬁr{ “1:\\':;55\“\.@?

SEP 2 3 7m.

0 £ 0
o ot w%m@ce,wwﬂve
-Fl/eé 57

#U MO ercnfc. d\SCOUf’/m( & M;V‘QI'OW#G‘/M
M licnlias 7/'6-2, /Wn‘:/e o @gainvsl O
Wtﬁ#‘:m:uz , T[\l d‘i,;dwé‘r /S 5“%1'74“’6/
Yo 1‘(\1 ooy T wsbyfmfe‘ffh Hﬁfj W\&%w melunle

’Lp_ 574‘ j 'M\M‘ :Ku*ré.ﬁg f'“av\~(?7'

lj‘ 21

Mo ov wawed 67 /Noc'w 1'47 Yo amuer
? Cerd )
Y~ 02609
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
'THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
) .
V. ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
) :
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

“ ( *
The applicant’s 1-30-12 motion, that the-seguired oral argument-hearing-be held @

on the state’s second motion to dismiss Haeg’s PCR application, is hereby
GRANTED / BEFED—

Oral A¥gument 1is set for March 13, 2012 at 3:00 p.m. for one hour.

~Donea

P >y

t
s ‘%?\\_C'l' }.’1’5\“ A

e - Y, .
\ 4 (ol fo.
: }_?, 'A\j/ A
e &ggﬁf Carl Bauman

SN Superior Court Judge

Q;f;g-

| cartify that a copy of the foregoing wes
/Igailed to_/ {c% f{??rson
___plaoed in court BOX t

o)
faxad to
gcanned to
Al 923l
Judicial Assistant Data
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEQG, )
)
Applicant, )
)
\ ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, - ) (formerly 3HO-10-00064CI)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

The applicant’s 8-3-11 MOTION TO RECONSTRUCT PCR RECORD with the
March 19, 2010 (filed March 26, 2010) opposition to the state’s motion to dismiss
Haeg’s PCR application is hereby GRANTED / DENIED.

Done at Kenai, Alaska, this day of , 2011.

Superior Court Judge Carl Bauman

@S‘ﬂ(f
Moo — TL\} H—Ajj
e .
ISEL
/
o e A

T placed in court boﬁ to
__fexed to

~scanned to
zZe J-d3-1x
Judicial Assistarnt Date

cﬁwﬂ/
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Name: Daytime Telephone No.
Mailing Address:

Person Filing Proposed Order:

IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA AT

Plaintiff(s), -

VS,

CASE NQ.'%I"-:;/) 10198«

ORDI:ZR ON MOTION FOR
@&/\J\W 1o ) Wacs 520
] The motion is granted.

L] The motion is denied. i N\/
[] A hearing on the motion will be held at Courtroom

(Time and Datéf

Defendant(s).

It is ordered that:

Further Orders:

Date Judge's Signature

Type or Print Judge's Name
I certify that on
a copy of this order was mailed to (list
names):

Clerk:

CIV-820 (5/02) (cs) Civil Rules 7(b) & 77
ORDER ON MOTION 02012
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~INFHE-€COERT OFAPPEALSFOR-THE STATE-OFAEASKA—

€ Robe
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QB fg it
DAVID HAEG, - ) FEg ;, "teka
) s cle{x'qw B 3 20/2
Applicant, ) oz ® Ty,
‘ ) | . oty
V. ) POST-CONVICTION RELIEF e
) Case No. 3KN-10-01295CI
STATE OF ALASKA, | ) (formerly 3HO-10-00064CT)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

2-13-12 REPLY, MOTION, AND AFFIDAVIT FOR EVIDENTIARY HEARING
AND FOR ORAL ARGUMENT HEARING ON SUPERIOR COURT JUDGE
CARL BAUMAN’S REFUSAL TO DISQUALIFY HIMSELF FOR CAUSE

COMES NOW Applicant, David‘Haeg, and hereby files this reply, motion,
and affidavit for an evidentiary hearing and for an oral argument hearing on
Superior Court Judge Carl Bauman’s refusal to disqualify himself for cause.

After Judge Bauman refused to disqualify himself for cause, AS 22.20.020
requires that an independent judge hear and determine the request for Judge
Bauman’s disqualification.

Prior Proceedings

(1)  On November 21, 2009 Haeg filed his post-conviction relief (PCR)
application/memorandum/affidavit. In these documents Haeg asked multiple times
for hearings before his PCR was decided.

(2)  OnDecember 31, 2009 Haeg filed for expedited PCR consideration.
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(3)  On January 20, 2010 the state opposed expedited PCR consideration.

(4) On january 20 2010 the court denied Haeg's motion for expeditéd
PCR consideration — without giving Haeg the required time in which to reply to
the state’s opposition — so the court did not consider Haeg’s timely reply of
January 25, 2010 in deciding to deny his motion for expedited consideration.

(5) OnJanuary 21, 2010 the state filed a motion that Judge Margaret
Murphy should decide Haeg's PCR application — when one of I-Iaeg’s PCR claims
was that Judge Murphy, while she was presiding over Haeg's trial, was corruptly
chauffeured full-time by the main witness against Haeg.

(6)  OnJanuary 27, 2010 Haeg filed an opposition that Judge Murphy
could not decide the case against herself.

(7)  On February 23, 2010 the state filed a motion to dismiss Haeg's
PCR.

(8)  On March 3, 2010 Fairbanks Judge Raymond Funk assigned Judge
Murphy to decide Haeg's PCR — over another of Haeg's objections Judge Murphy
could not decide a case against herself.

(9) On March 8, 2010 Haeg filed a motion for Judge Funk to reconsider
his decision to let Judge Murphy decide the case against herself. Judge Funk
denied Haeg’s motion.

(10) On March 10, 2010 Haeg filed a motion to disqualify Judge Murphy
for cause, on March 15, 2010 the state opposed this, and on April 23, 2010 Judge

Murphy denied Haeg's motion she could not decide the case against herself.
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(11) On March 19, 2010 Haeg filed an opposition to the states motion to
dismiss. In this opposition Haeg cited the fact he had already asked for hearings
before his PCR application was decided.

(12) On April 7, 2010 the state filed a reply to Haeg’s opposition.

(13) On April 30, 2010 presiding Judge Sharon Gleason assigned
Superio_)r Court Judge Stephanie Joannides to review Judge Murphy's decision not
- to disqualify herself from the case against herself.

(14) On May 2, 2010 Haeg filed a reply, affidavit, and request f(;r hearing
on Judge Murphy's refusal to disqualify herself for cause.

(15) On July 9, 2010 Judge Joannides ruled Haeg could supplement the
case that Judge Murphy must be disqualified. On July 25, 2010 Haeg filed
supplemental evidence that Judge Murphy must be disqualified — evidence proving
Judge Murphy was chauffeured by the main witness against Haeg (Trooper
Gibbens) while Judge Murphy presided over Haeg’s case, Judge Murphy and
Trooper Gibbens lied about this during the inyestigation into it, and they conspired
with judicial conduct investigator Marla Greenstein to cover everything up.

(16) On July 28, 2010 Judge Joannides ordered a two-day evidentiary
hearing to be held on Haeg's motion to disqualify Judge Murphy for cause.

(17) On August 25, 2010 Judge Joannides granted Haeg's motion that
Judge Murphy must be disqualified for cause.

(18) On August 27, 2010 Judge Joannides certified Haeg’s evidence of

Judge Murphy's corruption and conspiracy with judicial conduct investigator
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Marla Greenstein and Trooper Brett Gibbens and referred this evidence to the
Alaska Commission on Judicial Conduct (ACJC) “for its consideration’.

(19) On Oc;tober 29, 2010 presiding Judge Sharon Gleason assigned
Valdez Judge Daniel Schally to Haeg's case.

(20) On November 3, 2010 Haeg filed a “Motion for Change of Venue to
Kenai or if Change of Venue to Kenai is Not Granted, to Notice of Change of
Judge Daniel Schally”.l

(21) Oﬁ Novemt;er 8, 2010 the state opposed changing venue to Kenai.

(22) On December 1, 2010 presiding Judge Sharon Gleason assigned
Kenai Judge Peter Ashman to Haeg’s PCR for all purposes.

(23) On December 3, 2010 the state peremptorily disqualified Kenai
Judge Ashman from Haeg's case.

(24)  On December 8, 2010 presiding Judge Sharon Gleason assigned
Kenai Judge Carl Bauman t0 Haeg's case.

(25) On December 13, 2010 Haeg's PCR file was sent to Kenai "for
Judge Bauman to rule upon motions.”

(26) On December 28, 2010 Haeg filed an Alaska Bar Association
complaint against Marla Greenstein, who is a licensed attorney. On March 1, 201 1
the Bar ruled there was probable cause to investigate Greenstein but “deferred” its
investigation of Greenstein until Haeg’s PCR was finished “since the issues he

[Haeg] raised in his complaint will be addressed in PCR proceedings.”
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(27) On December 28, 2010 Judge Bauman ordered venue be changed
“from Homer to Kenai".

(28) On January 5, 2011, because Judge Bauman had just been assigned
after lengthy maneuvering by the state to keep Haeg from a venue he could afford
(Kenai), and no one had given Haeg the hearings he had previously asked for
during the pleadings on the state’s motion to dismiss, Haeg filed ANOTHER
motion for the required héaring 1n response to the state’s Motion to Dismiss. In
this additional motion for hearing to Judge Bauman Haeg specifically states:

“In his PCR application and memorandum Haeg asked for a hearing
before his PCR application was decided; the State filed a motion to
dismiss the PCR application: and Rule 77 states that a hearing must
be held on motions to dismiss. A hearing in which oral argument is

presented and witness credibility can be determined will affect the
fairness of this decision.”

(29) On March 25, 2011, after the Alaska Commission on Judicial
Conduct decided her August 27, 2010 referral “was not genuine”, Judge Joannides
reissued her certified evidence of the corruption and conspiracy of Judge Murphy,
Trooper Brett Gibbens, and judicial conduct investigator Marla Greenstein. In her
new 77-page referral (which Judge Joannides sent to Haeg; Judge Bauman; all 9
members (3 judges, 3 attorneys, and 3 public persons) of the ACJC; the Alaska
Bar Association; the Ombudsman; judicial conduct investigator Marla Greenstein;
Judge Murphy’s attorney Peter Maassen; and original to the Kenai Court to be
placed in its file). In her new referral Judge Joannides statea,

“These errors have further frustrated a long and fairly complicated
case that required careful review.”
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To make sure the ACJC was acting on Judge Joannides referral this time

Haeg, and most of the witnesses whose testimony ACJC investigator Marla

Greenstein had falsified, tried to testify during the public testimony portion of one

of the ACJC’s quarterly meetings — but were told they could not testify and were

met at the door by a law enforcement SWAT team. ACJC chairman Judge Ben

Esch stated that since Marla Greenstein was covered by “confidentiality” the only

way Haeg or the other witnesses would ever know if Marla Greenstein were
disciplined would be if she no longer worked for the ACJC. Imagine how
surprised all were when, nearly a year later, it was Marla Greenstein who
dismissed Haeg’s ACJC complaint that Judge Bauman was falsifying sworn
affidavits in order to be paid when he had issues outstanding for more than six
months and that Judge Bauman was corruptly covering up Marla Greenstein’s
corrupt investigation of Judge Murphy. In her dismissal Greenstein never even
mentioned Haeg’s principal claim that Judge Bauman was falsifying sworn
affidavits. See attached Haeg complaint and attached Greenstein dismissal.
(30) OnJuly 6, 2011 Judge Bauman held a hearing and s?eczﬁcalljz
asked Haeg in person if Haeg saw a reason for oral argument on the state’s
motion to dismiss — and then asked Haeg, “Other Ih'aﬁ the fact the whole case

hangs in the balance?” This statement by Judge Bauman is why Rule 77(e)

requires oral argument to be held on motions to dismiss if it is requested — because

a motion to dismiss can resolve the entire proceeding. Haeg answered Judge
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Bauman that he absolutely wanted oral arguments on the state’s motion to dismiss. .

Judge Bauman then stated, “If I need the benefit of oral argument, I'll schedule

your view on oral -long-pending-imotion to-disiniss?
" “Judge Bauman knew it had been made long ago. See July 6, 2011 court record.

v 3Ly

- On Aigist 3,201 Judge Bauman-asked thesstite to brick Hacg’s' -

- e January 5, 2011 motion for hearing o the-stafe”s motion to-dismiss-Haeg’s PER ==~

- ~even:though this-meant the state.would get to-oppose-Haeg's motion  Z:months:

3,2011 the. siate filed .a 47-page opposition io Haeg's... .. " .

motion for-the required-hearing on the state’s motion to-dismiss. ~~ " AL

(33). - On September 2, 2011 Haeg filed.a reply to.the state’s o p‘(’)éitib'ny't'o;

the-fact it was-a-required-hearing:- - <: -« « o s e

(34) On Jzinuary 3, 2012 Judge Bauman granted most of the state’s

© motion to dismiss without ever Fiiling on Haeg s nunierous mofions for the .~~~ © .. .

required oral argument hearing - and wi%hou}*hoidin;é théuredufred hearing. In )

this corrupt decision Judge Bauman (a) eliminated the corruption and conspiracy

between Judge Murphy (Haeg’s trial judge), Trooper Gibbens (the main witness
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against Haeg), and judicial conduct investigator Marla Greenstein because it was

too “attenuated” (weak) — when Judge Joannides had ruled this was so strong it

precluded Judge Murphy from presiding over Haeg’s PCR proceedings and
prompted Judge Joannides to certify the evidence and make 43 and 77 page
referrals of corruption and conspiracy to the ACJC; (b) falsified Haeg’s claim that
Judge Murphy and Trooper Gibbens flad conspired to rig Haeg’s entire trial and
sentencing — Judge Bauman now falsely states that Haeg had limited this claim of
corruption to a now worthless plane (having sat outside rusting away for the past 8
years in the state’s impound yard); (c) eliminated Haeg from presenting the
evidence that Marla Greenstein, after Judge Joannides’ réferral, falsified a

“verified” document to cover up her corrupt investigation of Judge Murphy; (d)

falsely ruled many of Haeg’s claims have already been decided; (e) falsely ruled
Haeg had no constitutional claims that could be brought up during PCR; and (f)
falsely claimed Haeg had not made a “prima facie” case that his attorneys were
ineffective — when to do this all Haeg had to do was to swear a claim, which if true
and without considering any evidenc¢ from the state, would mean Haeg did not get
effective representation. In his PCR application/memorandum/affidavit Haeg
swore his own attorneys lied to him, conspired with each other, the prosecution,
and the presiding judge to illegally, unjustly, and unconstitutionally convict and
sentence him. In other words, if Haeg’s own attorneys actually did all this, would
it mean Haeg did not get effective counsel or a fair trial? If it does (which it

irrefutably does) then Haeg has met his burden of a making “prima facie” case —
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and then Haeg must be allowed to present the evidence and witnesses proving his
claims in an “open to the public” evidentiary hearing and then the state must
present evidence and witnesses refuting them _if they can. The significance of all
this is that if J ubdge Béuman rules Haeg has not made a “prima-facie” case, Haeg
will never get to presént the mountain of evidence and witnesses he_already has to
prove the incomprehensible injustice. A copy of Haeg’s
application/memorandum/affidavit, proving Judge Bauman’s above falsehoods, is
located at www.alaskastateofcorruption.com and the Kenai courthouse for those
wishing to see the proof themselves.

(35) On 1-13-12 Haeg filed a motion that Judge Bauman must be
disqualified for corruption. In his motion Haeg claimed Judge Bauman (in addition
to violating other laws, rules, and canons to deny Haeg mandatory open-to-the-
public hearings):

“has almost certainly falsified the sworn affidavits he is required to

submit to be paid — since it is unlikely he has gone without pay for

the over 6 months since he was required to have decided Haeg’s

motion for a hearing according to AS 22.10.190 (which requires a

judge to swear under oath that no item submitted for an opinion or

decision is older than 6 months — and Haeg’s motion for a hearing is
over a year old).”

(36) On January 18, 2012, after his motion that Judge.Bauman must be

disqualified for cause, Haeg obtained a copy of Judge Bauman’s affidavit for the

pay period ending on the last day of December 2011 ~ in which Judge Bauman

claims no issue presented to him for an opinion or decision was older than 6
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months — when the court record irrefutably proves this is noil true. See attached

affidavit.

(37) On January 23, 2012 Haeg filed épriminal complaint that Judge
Bauman was falsifying sworn affidavits so he could be paid after not deciding
‘motions within the six-month time limit. See attached criminal complaint.

(38) On January 23, 2012 Haeg filed an Alaska Commission on Judicial
Conduct complaint that Judge Bauman was falsifyiﬁg sworn affidavits so he could
be paid after not deciding motions within the six-month time limit. See attached
judicial conduct complaint.

(32)  On February 2, 2012 (2-5-12) Judge Bauman (immediately after
receiving Haeg’s criminal and judicial complaints against him) issued numerous
orders (approximately 20) denying all of Haeg’s moﬁons. ‘One éf the orders Judge |
Bauman issued on this date was to deny Haeg’s “1-5-11 Motion for Hearing and
Rulings Before Deciding State’s Motion to Dismiss”. See attached order. This

means Judge Bauman ruled on Haeg's motion over a year after Haeg made it — in

exact opposition to Judge Bauman’s sworn 1-3-12 affidavit that:
“no matter currently referred to me for opinion or decision has been
uncompleted or undecided by me for a period of more than six
months.” See Judge Bauman’s attached affidavit.
Another order Judge Bauman issued on February 2, 2012 was to deny
Haeg’s April 11, 2011 motion for Judicial Notice of Additional Caselaw —

meaning Judge Bauman issued this order on Haeg's motion over 10 months afier

Haeg made it - in exact opposition to Judge Bauman's sworn 1-3-12 affidavit that:
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* “no matter currently referred to me for opinion or decision has been
uncompleted or undecided by me for a period of more than six
months.” See Judge Bauman’s attached affidavit.

(33) As shocking as the forgoing is that Judge Bauman backdated, to

January 17, 2012, his ruling on Haeg's 8-1-11 Motion for an Order Invalidating

the Southern Boundary Change to Guide Use Area 19-07 — to fraudulently make it

appear that this order was made within six months of when it was referred to

Judge Bauman. The courts own date stamp of February 2, 2012 on the order

itself proves this backdating by Judge Bauman, along with the courts postmark of
February 3, 2012 on the envelope to Haeg.

(34) To explain away the demial of Haeg’s required oral argument
hearing Judge Bauman claims Haeg filed his January 5, 2011 request for a hearing
after the 5 day deadline for doing so had expired. Yet Judge Bauman ignores the

‘fact that, before Judge Bauman had ever been assigned to Haeg’s cése, Haeg had
previously asked for the hearing within the required time limit. It was a year
AFTER he first requested a hearing, and AFTER Judge Bauman was assigned to
hear Haeg’s PCR, that Haeg filed ANOTHER motion for a hearing on Janﬁary 5,
2011 — because no one had ruled on Haeg’s previous motions for a hearing or
given him the required hearing. |

Law
Alaska Statute 22.10.190. Compensation.
(b) 4 salary warrant may not be issued to a superior court judge

until the judge has filed with the state officer designated to issue
salary warrants an affidavit that no matter referred to the judge for

11
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opinion or decision has been uncompleted or undecided by the judge
for a period of more than six months.

Civil Rule 77(e) Oral Argument.

(1) If either party desires oral argument on the motion, that party
shall request a hearing within five days after service of a responsive
pleading or the time limit for filing such a responsive pleading,
whichever 1s earlier.

(2) Except on motions to dismiss; motions for summary judgment;
motions for judgment on the pleadings; other dispositive motions;
motions for delivery and motions for attachment, oral argument shall
be held only in the discretion of the judge. The amount of time to be
allowed for oral argument shall be set by the judge.

(3) If oral argument 1s to be held, the argument shall be set for a date
no more than 45 days from the date the request is filed or the motion
is ripe for decision, whichever is later.

AS 22.20.020 Disqualification of Judicial Officer for Cause

(c) If a judicial officer is disqualified on the officer's own motion
or consents to disqualification, the presiding judge of the district
shall immediately transfer the action to another judge of that
district to which the objections of the parties do not apply or are
least applicable and if there is no such judge, the chief justice of
the supreme court shall assign a judge for the hearing or trial of the
action. If a judicial officer denies disqualification the question shall
be heard and determined by another judge assigned for the purpose
by the presiding judge of the next higher level of courts or, if none,
by the other members of the supreme court. The hearing may be ex
parte and without notice to the parties or judge.

Rule 35.1 Post-Conviction Procedure

(f) Pleadings and Judgment on Pleadings.

(1) In considering a pro se [someone representing themselves like
Haeg] application the court shall consider substance and disregard
defects of form...




"Canon 1. A Judge Shall Uphold the Integrity and Independence of
the Judiciary.

An independent and honorable judiciary is indispensable to
achieving justice in our society.

Commentary. -- Deference to the judgments and rulings of courts
depends upon public confidence in the integrity and independence of
judges. The integrity and independence of judges depend in turn
upon their acting without fear or favor. Public confidence in the
impartiality of the judiciary is maintained when judges adhere to the
provisions of this Code.

Conversely, violation of this Code diminishes public confidence in
the judiciary and thereby does injury to the system of government
under law.

Canon 2. A Judge Shall Avoid Impropriety and the Appearance of
Impropriety in All of the Judge's Activities.

In all activities, a judge shall exhibit respect for the rule of law,
comply with the law,* avoid impropriety and the appearance of
impropriety, and act in a manner that promotes public confidence in
the integrity and the impartiality of the judiciary.

Commentary. -- Public confidence in the judiciary is eroded by
- irresponsible or improper conduct by judges. A judge must avoid all
impropriety and appearance of impropriety. A judge must expect to
be the subject of constant public scrutiny. A judge must therefore
‘accept restrictions on the judge's conduct that might be viewed as
burdensome by the ordinary cmzen and should do so freely and
willingly.

The prohibition against behaving with impropriety or the appearance

of impropriety applies to both the professional and personal conduct
of a judge. Because it 1s not practicable to list all prohibited acts, the

proscription 1s necessarily cast in general terms that extend to -

conduct by judges that is harmful although not specifically
mentioned in the Code.

Actual improprieties under this standard include violations of law,

court rules, and other specific provisions of this Code. The test for
appearance of impropriety is whether the conduct would create in

13
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reasonable minds a perception that the judge's ability to carry out
Judicial responsibilities with integrity, impartiality, and competence

is impaired.

(7) A judge shall accord to every person the nght to be heard
according to law.

(8) A judge shall dispose of all judicial matters promptly, efficiently,
and fairly.

D. Disciplinary Responsibilities.

A judge having information establishing a likelihood that another
judge has violated this Code shall take appropriate action.

[Why Judge Joannides documented, certified, and referred the
evidence of Judge Murphy’s and judicial investigator Marla
Greenstein’s corruption and conspiracy to cover up that Judge
Murphy was chauffeured by the main witness against Haeg during
Haeg’s entire week-long trial and two day sentencing]

The words "shall" and "shall not" mean a binding obligation on
Jjudicial officers, and a judge's failure to comply with this obligation

is a ground for disciplinary action.

"Law" means court rules as well as statutes, constitutional
provisions, and decisional law.

Discussion
(1)  There 1s irrefutable evidence that Judge Bauman has been falsifying
the sworn pay affidavits required by 22.10.190 so he can be paid while he is
denying Haeg’s right to a prompt decisions and prompt PCR disposition.
(2) It 1s clear that Judge Bauman has now fraudulently pre-dated orders.
to avoid further evidence of his perjury in falsifying his sworn pay affidavits.
(3)  Itis clear that Judge Bauman is fraudulently claiming Haeg missed

the deadline with his hearing request of January 5, 2011 to corruptly cover up his
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denial of Haeg’s required oral argument hearing. Haeg had filed requests for the
hearing in TIMELY responsive pleadings over a year previous to January 5, 2011
and the only reason Haeg filed ANOTHER motion for a hearing on January 5, -
2011 is that after a whole year no one had given him the hearing that was required
to be given within 45 days of asking. It is common sense that with a new judge
just assigned (Bauman) that Haeg would renew his year old request for a hearing.
And Judge Bauman’s claim the “hearing” which Haeg requested was a non-
required “evidentiary” hearing instead of an “oral argument” hearing, Haeg

specifically cited “oral argument” in his motions and Rule 77(¢) specifically states

you request a “hearing” NOT an “oral argument hearing”. Judge Bauman 1s
falsifying the truth and using semantics to justify denying Haeg the required open-
to-the-public oral argument needed to expose the widespread corruption and
conspiracy that taints Haeg’s prosecution.

(4)  The following excerpt of the transcription of Haeg’s last in-person
hearing with Judge Bauman on July 6, 2011 proves just how puzzling Judge
Bauman’s claim is that Haeg did not request “oral argument” or that Haeg did not
ask for it in a timely manner:

Judge Bauman: The next motion that it appears to the court that

should have priority is in fact the Peterson motion on behalf of the

state to dismiss the postconviction relief petition. That is what I -

might characterize as a common motion. It's not uncommon early in

a PCR case for the state to move to dismiss. I haven't reviewed that

motion yet. And remind me Mr. Haeg, have you filed an opposition
to the states motion to dismiss the PCR?

Haeg: I have and the state has filed a reply to my opposition.

15
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Judge Bauman: Right. I will ask you first Mr. Haeg. Do you see a
reason for oral argument on that motion? Other than the fact the
whole case hangs in the balance?

Haeg: T would like to have oral argument on it. As you have pointed
out if it's granted it's over. I pack up and go home. So I would greatly
like to have oral arguments on thal.

Judge Bauman: Mr. Peterson, what is your view on oral argument
on your long-pending motion to dismiss?

Peterson: I don't know that there is a need for oral argument, not to
be argumentative with Mr. Haeg. A lot of the basis for the states
motion to dismiss is just pointing out that certain claims that he is
raising in his PCR were fully addressed on his appeal and that as a
matter of law the court can take a look at that, can take a look at the
appellate record and see that yes the court of appeals did deal with
this issue and therefore not be raised in the PCR. Now things like the
ineffective assistance of counsel the state objected to being raised in
the appeal and that was not dealt with because the court said it was
an appropriate matter to be raised in a PCR. So clearly that issue I
suspect will survive. So I would think the court can dismiss the
claims that were appropniately addressed on appeal and could greatly
narrow and focus this pending PCR so the parties have a nice focus
on where were headed as opposed to re-litigating every aspect of the
trial and the prior appeal. :

Judge Bauman: Well, at this point where I'm going to leave the
motion to dismiss is it's my intention to review that motion, the
opposition, the reply, and also take into account the several
subsequent motions, or motions along the way by Mr. Haeg to
supplement. I'll be looking at it with an eye to sorting out, if you
will, those claims that have been addressed by the Court of Appeals.
I have the sense that they've addressed some claims that may have
been included by Mr. Haeg in this PCR. I had actually hoped an
attorney for Mr. Haeg would be helping the court in that exercise
because one of typically appointed duties of appointed counsel, one
of the duties of appointed counsel, is to go through the PCR and
weed out those things that the attorney cannot stamp, if you will, or
bless under rule 11. I don't have the benefit of that. We didn't get to
that part. So that's what I'll be doing. If I get through that exercise
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. and feel that I need the benefit of oral argument, I'll schedule oral
argument on fairly short notice.

'The last line of the above statement by Judge Bauman proves that he
believed (or was leading Haeg to believe) oral argument was not required to be
held if it is requested on a motion to dismiss. It is now clear that Judge Bauman
proceeded to decide the motion to dismiss without the required hearing and,

ONLY AFTER Haeg protested this denial of the required due process,

fraudulently manufactured an excuse to justify his not holding the very oral
arguments- he encouraged Haeg to request in the July 6, 2011 hearing.

(5) Another glaring example of the bias that Judge Bauman gives the
State over that which he gives Haeg: On Janﬁary 5, 2011 (docketed by the court
on January 10, 2011) Haeg filed his motion for Hearing and Rulings Before
Deciding States Motion to Dismiss. Judge Bauman then the allowed the state to

file an opposition (without the state ever having asked for an extension) to this on

August 26, 2011, or over 7 months later, when the time limit for the state to do so
was 10 days. This 1s the same motion Judge Bauman falsely claims Haeg missed
the dea(iline for filing. It is the state that missed their deadline of 10 days by well
over 7 months — while Haeg never missed the filing deadline. Something is
terribly wrong for Judge Bauman to punish Haeg for non-existent violations and
then give the state a “wirik and nod” for massive dﬁe process violaﬁoné.

(6)  The court record of Haeg’s PCR proves Haeg has been persistently

claiming each and every PCR hearing to which he is entitled. PCR Rule 35.1(f):
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“In considering a pro se [someone representing themselves like

Haeg] application the court shall consider substance and disregard

defects of form...”

Judge Bauman has apparently never read this — for he 1s ignoring substance
and holding pro se Haeg to unattainably high form, and allowing the state to
violate all the rules. And all the while Judge Bauman himself falsifies the facts,

falsifies affidavits, and pre-dates orders, so he can be paid while denying Haeg the

- required hearings and prompt proceedings.

Conclusion

(1) No one would believe they had an unbiased judge if that judge was
irrefulably falsifying §w0rn affidavits to be paid after failing to make the required
rulings on that person’s case — especially when that person were filing 0§er ‘and
over, as Haeg has for years, for expedited consideration of their case. It would
confirm anyone’s fear that the delays totaling very nearly 8 years were intentional-
and meant to “starve” Haeg and his family into submission.

(2) No one would believe they had an unbiased judge if, after being
caught red-handed going over the deadline for doing so, the judge immediately
issued approximately 20 orders an long ﬁrith pre-dat'mg orders so it v;rould appear
as if they were made within the six-month deadline for doing so.

(3)  No one would believe they had an unbiased judge if, after being
caught red-handed failing to provide required and asked for hearing, the judge

falstfied past events to provide a justification for not providing the hearing.
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Especially when the motive for failing to provide the reqﬁired hearing is so
obvious — the opposing party (in Haeg 's case the state) had filed a 47-page
opposition to the reqzﬁred hearing.
(4)  The above actions by Judge Bauman, all of which benefit the state
and harm Haeg, are either felony crimes or violations of rules that are not within
the discretion of any judge. In other words they irrefutably prove Judge Bauman’s

actual bias for the state and against Haeg.

(5)  For a single count of unsworn falsification (a misdemeanor) Haeg,

who had no criminal history whatsoever, was sentenced to 90 days in jail. For his

multiple counts of sworn falsification (all felonies) Judge Bauman will be

sentenced to at least several years in prison. /7 is more than apparent that Judge
Bauman cannot be allowed to preside over the case of the very person (Haeg) who
filed the criminal charges against Judge Bauman.

(6)  In our country, land of the free and home of the brave, we have an
absolute and unquestionable right to a judge who is not, for whatever reason,
falsifying sworn affidavits — PERIOD.

(7) A recent deposition of Haeg’s first attorney (Brent Cole) produced
shocking new evidence of why the fundamental breakdown in justice started. Cole
testified under oath that he had “personal” conflict of interest against Haeg and for
the state but “could keep-this separate from my professional duty’f to Haeg. Yet
Cole, in his written contract to “represent” Haeg for $200 per hour, certified he

had no conflicts of interests with Haeg. In other words Cole lied so he could be a
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double agent and “second prosecutor” for the state pros‘e_cution and sell ignorant
and unsuspecting Haeg out to the state — explaining why Cole lied to Haeg about
his rights apd why every single thing Cole did harmed Haeg and benefited the
'state. As Mark Osterman (Haeg’s third attorney) told Haeg on tape, “This is thc?
biggest sellout of a client by an attorney I have ever seen - you didn’t know your
attorneys were goanna load the dang dice so the state would always win.”

The enormity and growing size of the cover up being attempted is mind-
boggling. Haeg and a growing number of the public continue to watch in horror as
attorney after attorney and judge after judge try to cover up the impossible.
Calmly, inexorably, and with complete disregard to personal consequences Haeg,
albng with many others _seriously concerned, will continue to very carefully
document the now rapidly expanding corruption, conspiracy, and cover up i his
. case and, when no more are willing, or forced, to “drink the loyalty Kool-Aid”,
will fly to Washington, DC and not leave until there is a federal prosecution of
everyone involved.

- Our constitution and the innumerable people who have died for it demand

nothing less.

Praver for Relief

In light of the above Haeg respectfully asks for an evidentiary hearing and

for an oral argument hearing on Judge Bauman’s refusal to disqualify himself for
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cause. Further, Haeg respectfully asks that after these hearings are held that Judge

Bauman be disqualified for cause.

I declare under penalty of perjury the forgoing is true and correct. Executed

—
on /‘L -{’// ey /- j; ; 2 G/ 7. A notary public or other official empowered
to administer caths is unavailable and thus I am certifying this document in
accordance with AS 09.63.020. In additioﬁ [ would like to certify that copies of
many of the documents and recordings proving the corruption in Haeg’s case are

located at: www.alaskastateofcorruption.com

yoo . //

David S. Haeg

PO Box 123

Soldotna, Alaska 99669

(907) 262-9249 and 262-8867 fax
haeg(@alaska.net

-

Certificate of Service: I certify that on /’ ////u 47/ / 5 , 2 O/Z a
copy of the forgoing was served by mail to the following parties: Peterson, Judge
Gleason /Judge J}amudes U.S, Department of Justice, FBI, and media.

By: o
VW -/ Z ¢
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more than slx months

Slgnature o b“’jﬁé@mw

Title Cat] Baumen . {% Address - 125'Ttadm_gBa _;Dnve#loo
Piint Nanie: Supérior. Court Judge o Kenal AK 99611

Subscribed and swgm to or affirmed before me at__- Kenai _

Slgnat e of Notary Pubhc Clerk of Oourt or :
other pefsor:authorized 1o administer oaths. Lo

My commission explres: - With office

i
| certify under penalty of perjury that the oe-g/o ing is true; that this statem?tfls befng executed
at , Alaska7and that no notary public or oth'el fficlal empowered to

administer oaths Is available.

Date / | / Signature
| »

INSTRUCTIONS

This affidavit must be signed before-a. notary” publlc postmaster, or any other petson authorized
by AS 0963.010 to administer oaths. [f there is no one available who is authorized to
adminisier oaths, you should sign and date the statement certifying that the affidavit is true

(AS 09.63:020).

A affidavit.mist be completed at the end of sach’ pay peried. Pay periods end on the 15th day
and-the last.day of each month. The completed. effidavit must be sent to the Division of Finance

in Juneau at:theend of each pay. period:

Mall. . Fax. Scan and Email:
P. O, Box 110204 (907) 465-5639. DOA.DOF PR.Affi idavits@alaska.gov
Juneau, Alaska 99811-0204

ADM-100 (8/10; AS 22.05.140(b}, AS 22.07.080(b)
AFFIBAVIT, AS 22.10.180(b), AS 22.15.220(c)
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Défendant(s).

v e, - v
Ve .
. o

[t is ordered that:

[ ]  The motion is granted.

m The mofion is denied.

] A hearing on the motion will be held at

Further Orders:

CASENOﬁKﬁ /O />? 95

ORDER ON MOTION@

|-S -l M@w\ow

Courtroom

(Time and Date)

[~ ]7~ 9012

Date

I certify that on _ & 2-13-
a copy of this order was mailed to (list

names): Haedy, Pelerson, Tlonapn

Clerk: CA«DQ«.JJ‘

IS ‘v‘ﬁ ‘O (es)
t‘*l{i_'_ﬂ::f-‘\ ON MCTION

o

Judge's Signature

CARL BAUMAN

Type or Print Judge's Name

Croit Bules Tiby & 77

m @f’&iﬁv
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It is ordered that:
" [  The motion is granted.
4  The motion is denied.

L] A hearing on the motion will be held at : Courtroom
(Time and Date)

Further Orders:

/T = Doy Cw%mu\
pare | ~ CARL'BAUMAN

Type or Print Judge's Name

I certify thaton __ X -3- 13-
a copy of thls ord was mailed to (list

wnes) €5, Pokersan, Floo e

;7 . .
Clerk: 22740 b
S

CIV-820 (5/02) (cs) Civil Rules 7(b) & 77 ™
ORDER ON MOTION 02036 -~
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DAVID HAEG,

Applicant, : _' -' "V)“ T ‘-'-A . - W ,.j"—" . “_;::'.f .‘j:
Coe ) ' e
V. : , ' . ) POST CONVICTI@N RELIEF e
, ) Case No:3KN: 10- 01295C1 B
STATE OF ALASKA, L) (foxmerly 3HO 10- OOO64CI)
- ) - - _
Respondent. )
| )

(Trial Case No. 4MC-04-00024CR)

The applicant’s 8-1-11 MOTION FOR AN ORDER INVALH)ATING THE
SOUTHERN BOUNDARY CHANGE TO GU[DE USE AREA 19-07, THAT NO
HEARINGS BE SET FROM AUGUST 3, 2011 TO AUGUST 19, 2011; AND THAT
HAEG BE EXEMPTED FROM FILING DOCUMENTS BETWEEN THESE DATES 1s

hereby GRANIEDB~ DENIED. .

' _ 201 2.
Done at Kenai, Alaska, this /7  day of .7 #n uuw{ , 209+ '

(S

Superior Court Judge Carl Bauman

5 " CERTIFICATION OF DISTRIBUTION
! ceriify that a copy of the foregoing was mailed 10 ]

i the .o!lov\ g, a. iheir addresses of record: I
; '—-CCO #(/-{'J ooy /{:quw: i
f

F

E D
- CZ%LIEWLKA -

(|("
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in the court record of David Haeg S PCR casé 3KN- ,‘ -0 I‘295CI. T

The courthouse in Kenai, Alaska currently‘holds these records.

The attached 1-5-11 Motion for Hearmg is a. copy of one of’ the court records
proving Judge Bauman s perjury.

The attached copy of the 1-13-12 Motion to Disqualify Judge Bauman for Cause
(Corruption) identifies other court records proving Judge Bauman committed
perjmy and provides evidence why hc-_djd SO gnd ngt_ he did so knowmgly.

In addition the 1-13-12 Motion 1denuﬂes other mandatory rules, cannons, and
rights Judge Bauman violated during the same criminal enterprise.

-

I declare under pénalty of perjury the forgoing is true and correct. Executed

on _\ a/]aa/’/\/ Z 3/ 20/7 . A notary public or other official empowered
to administer oaths is unavailable and thus I am certifying this document in-

accordance with AS 09.63.020

L
- \

A
A / ;T_,f' - A ey //
’,'-' \\ _/ e /f - ./ ".\-r»-"'-’,-/-j
David S. Haeg //./’
PO Box 123 _ -

(907) 262 9249 and 262-8867 fax
haeg/@alaska et
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1029 W, 3
(S)ﬂ?l 272-1033

Marla N. Greeastein
Executive Director
Femuadl: mutre Lﬁi-m_g wilalle.akus

: . _ADalc: ] 23 - / 2
Name of judge: CQ // ﬁ&(,um an
Court: Supreme ___Appeals " Superior 2S Llistrict

Court Location: L4 ‘/4/51 5'//4‘
Case Name(if ketevam): é'ﬁ(ﬂd Z:Zg L0 5' 7 9 { ;Lf f é /Q,S_{ S
Case r\umbemrm:uw) ZK/V"/O 0/295 - T

ﬁQV/J }’714(9

Use of your name:  |f the box below is not checked, the C0mm|ssuon will proceed
. at its own discretion.

Your Name:

W The Commission may use my name in any communications with the judge related
to the Commission’s disciplinary functions.

Your Telephone No: 60 7262~ 9277 !’4/71-6

(Day) . (Evening)

Your Address: po_jox /27 5 '
fa/ af/i&‘ , ﬁM 7 7éz? P .

Your Signature: /,AL(/}“:/A 7AA

Please specify exactly, in vcur own worge, what action or behavior of the
Judge is rf, basis of vour complaint. Please provide relevant dates andg ;
names of athers who wiinessed the action os behavic:. :

Vou midy_usce doditignal paper, _or reverse dc ii nocessary.
D df‘- /Myﬂm Aal 1’4_/ L D amEroys  Jasis, e J_%zf_awe /wﬁ/ fG/'ﬁﬂ/’f
| MLLU m;_ zi/ff ' yg “sugr u;érf/a/qujf 7 uafustly a‘:v.[._uﬂ_(O”E‘[ #urzm,;
2458(4 .L._..C_/ (o _an
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Alaska Commission on Judicial Conduct
1029 W. 3rd Ave.. Suite 550, Anchorage, Alaska 99501-1944.
(907) 272-1033 In Alaska 800-478-1033 ~  FAX (907).272-9309"

Marla N. Greenstein

Executive Director CONFI D ENTIAL

E-Mail: mgreenstein@acjc.state.alk.us

January 27,2012
David Haeg

P.O. Box 123

Soldotna, AK 99669

Re: Nonjurisdictional Accusation Judge Bauman
Dear Mr. Haeg:

I have reviewed your complaint that Judge Bauman made several rulings that you believe
are incorrect and made statements that you believe were false: - *All:of :your concerns seem to be
related to decisions the judge made concerning your Post-Conviction Relief Petition and do not
appear to raise any ethics issues under the Alaska Code of Judicial Conduct. Whether to grant oral
argument, for example, is up to the discretion of the judge and is not required.

The Commission on Judicial Conduct has limited powers and duties under Alaska law (see
A.S5.2230.011) and has no power to enter into cases or reverse judicial decisions. The complaint
you have filed does not appear to raise an ethical issue. The judge’s decisions in the case may be
appealable, but do not appear to constitute misconduct as defined in A.S. 22.30.011 (copy
enclosed). . '

Commission staff has consequently concluded that your complaint against the judge be
dismissed as being outside the scope of the commission's authority. The foll commission will
review vour complaint at its next meeting, March 16" in Anchorage. W you have additional
iformation you wish to present, please contact this office. I this dismissal is set aside. your
complaint will be reopened and you will be informed.

Sincerely,

. , -+« Marla N: Greenstein. -
e Ty ¢ Execunive Director

Prclosares: A5, 2230011
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

T HIRD JUDICIAL DIS FRICT AT KENAI . )

DAVID'S SHAEG,: 5 17 ¢
Applicant, - -~

VS.

STATE OF ALASKA,

i
Ty,

Resi:)ondent.

'

Case No. 3KN-10-1295 CI

STATE’S REPLY TO 1-30-12-OPPOSITION TO STATE’S SECOND MOTION

- TO DISMISS HAEG’S APPLICATION FOR PCR AND OPPOSITION TO

1-30-12 MOTION FOR ORAL ARGUMENT HEARING ON STATE’S SECOND
MOTION TO D[SMISS

o VRA CERTIFICATION
1 cemly thdt thls document and its attachments do not contain (1) the name of a victim of a sexual
offense listed in AS 12.61.140 or (2) a residence or business address or telephone number of a
“victim of or witness to any crime unless it is an address used to identify the place of the crime or it
is an address or telephone number in a transcript of a court proceeding and disclosure of the
information was-ordered. by the court.

COMES NOW the State of Alaska (hereinafter “State™), by and through its
uh'der:signed Assisfant AItorneS/ General, Andrew Peterson (“Peterson’) and hereby files
this reply to Haeg’s 1-30-12 opbosition to the State’s second motion to dismiss and an
opposit‘-ion to Haeg’s inotion' I“or--oralll aﬁéliluieﬁt .hear-i'r.lg on the m(')tioh to di‘s‘miés:' o

- This Court Should dismiss Hdcg s supplemental PCR claim based on the fact that

Haeg failed to plcad specmc facls showing pre]udlce and instead pleaded a mere

con_clusi‘on of facts. See LaBrake V. State, 152” P.3d 474, 481 (Alaska App. 2007). This
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Cdﬁrt is Vrll(“)t Vébli-g‘a‘v[iea to présuiﬁe the truth-of a mere allegation without proof offered by
the moving party. See id.

“This Couirt should further dismiss the ‘supplemental claim alleging pr.‘ose'c'utc"')i‘ial
misconduct due to the fact that Haeg’s allegations-do not give rise to an assertion that
WOuldeafrant‘-:r'elrief. _Sé_e 1g1_ 'at}'-480_.f The E‘éﬁtdﬁé d}siﬁ'i'oni-ééfs” fofth.‘the- g'éﬁerél. rules

for resolving'a ﬁ"rst-phase-state-"mo'ti‘Qnito'c"l"i's'mis;sf a PCR claim. LaBrake provides iHat

swhen-a eourtzresolves & {irst-phase imotion to-dismiss for failing to plead a prima facie

case, the court must treat as: true- all “well-pleadéd factual assertions made by the

applicant and must then determine whether those well-pleaded assertions, if ultimately

- proveﬁ ata heérirng,- Would Warrant.rrelief. See 1d, at-480.

In this case; Haeg repeatedly filed ‘motions and affidavits under oath attesting
that he personally was the owner of the aifﬁiéne that was forfeited by the court to the
State. See Exh. A, Notarized Affidavit of David Haeg on Attorney Osterman’s pleading
paper- submitted to-the Court of Appe_all's',v si gri'é;ilAprill'Zlu-, 2006 stating “I"e.ilﬁ""the oiw;ller
of one Piper PA-12 airplane with 'F'AARé'gistrétic')ﬁ_no. N4011M.” Héeg cannot now
come before this Court and claim that thé_ mere fact that lhis‘ corporation is the tegistered
‘o‘w‘ner.will somehow defeat the fo'r"fei'tu:r'e o‘fl his 'ai.rp1ar}e tlo,thé' State. Haeg has_falready
éhallenged the forfeiture of his éi'rplar_le'tb" the 'Co‘urt. of A‘ppeals'and.his cléi_m‘éhat,thé
éirplane was wrongfully -seized'aﬁ' wrongfully forfeited was denied by the Court of

A

Appeals.

State’s Reply to Haeg’s Opposition to the State’s Second Motion to Dismiss
Application for Post Conviction Relief and Opposition to Haeg’s Motion for -2-
Evidentiary Hearing ' o - _
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Haeg is further not entitled.',tdar_ly relief in this case. Haeg’s corporation has
repeatedly been offered the opportunity to 'ﬁ_lc:: for a remission hearing. No pleading by
The Bush Pilot, Inc. has been filed. The reason for the corporation’s failure-to file is
presumably due to .the fact that the c'orporation; thch-is solely owned by Haeg, must
show that itA was an innocent third party and had ﬂo knowledge that Haeg w.as using the
airplane to commit criminal acts. This will be impossible given Haeg’s testimony at his

-own ‘trial in ‘which he a‘dmitted flying the airplane and killing wolves outside of the

predator control zone. The mere fact that the FAA has a policy of requiring c.ourt
judgments to provide specific information befqré'. transferring title is not grounds to
show that a fraud is being committed by the state or that Haeg is entitled to some relief.

The Court of Appeals previéuSly addressed Haeg’s claim that the forfeiture of his
plane was illegal and that he was entitled to the return of His plane. Haeg"maintained all
through the appellate proceés that he was the owner of the airplane and that it should be
returned to him. The Court of Appeals denied Haeg’s claim. Similarly, this Court
should deny Haeg’s claim that the State’s prosecutor committed misconduct by filing a
motion for modification or clarification with tﬁe trail court that would allow the S.tate 1o
register the plane that was properly forfeited to the State. There is no scenario in which
Haeg is entitled to relief and this Court should dismiss his claim and not allow Haeg to

make allegations that are contrary to his previously filed notarized documents.

State’s Reply to Haeg’s Opposition to the State’s Second Motion to Dismiss _
Application for Post Conviction Relief and Opposition to Haeg’s Motion for - 3-
Evidentiary Hearing
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Haeg is similarly not entitled to an evidentiary hearing if this Cgurt grants the
Stafe’s motion to dismiss. A PCR applican_t, like the State in a criminal prosecution,
does not get to conduct discovery or have a hearing on faith that the missing elements
exist. The elements must be alleged. lI'f it is nof, the case goes no further. See Billy v.

State, 5 P.3d 888, 889 (Alaska App. 2000)(upholding trial court’s dismissal of a petition

for PCR based on the applicant’s' failure to meet his burden of pleading). Similarly,

-Haeg is-not-entitied to an evidentiary hearing in this case if he is unable to meet his

burden of pleading. Consequently, this Court should deny Hacg’s motion for an

evidentiary hearing.

DATED at Anchorage, Alaska this 1" day of February 2012.

MICHAEL C. GERAGHTY
ATTORNEY GENERAL

Assistant Attorney General
ABA #0601002

This is to certify that on this date, a correct
copy of the forgoing was mailed to:

Dand Hzcg
N Vs 2l lio-
S igg’]atuﬁ: Date™
N .

State’s Reply to Haeg’s Opposition to the State’s Second Motion to Dismiss
Application for Post Conviction Relief and Opposition to Haeg’s Motion for - 4 -
Evidentiary Hearing o '
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Mark D. Osterman, Attorney e (7/// @/d (:)

Osterman Law Office, P.C.
215 Fidalgo Drive, Suite 108
Kenai, Alaska 968611
907-283-5660

IN THE COURT OF APPEALS
FOR THE STATE OF ALASKA
DAVID HAEG, )
)
Appellant, )
) Appeals Case No. A-08455
VS, )
)
STATE OF-ALASKA,. ) Trial Court No. 4MC-504-024 CR
)
Appellee )
)
AFFIDAVIT OF DAVID HAEG
STATE OF ALASKA )

) SS.
THIRD JUDICIAL DISTRICT )

DAVID HAEG, being first duly sworn, deposes and states the following:

1. I am ihe defendant in the above referenced case.

2. 1 am the owner of one Piper PA-12 airplane with FAA Registration
no. N4OT1M.

3. On April 1, 2004, my airpiane was seized by the Alaska State
Troopers in connection with my case for possible forfeiture.

4. | am the owner of The Bush Pilot, Inc. dba Dave Haeg's Alaskan
Hunis and Adveniure Lake Lodge which | and my wife have operated
since 1990. The business operates during the months of April
through October (hunting, sightseeing, bear viewing and banner
fowing) primarily in the Kenai Peninsula and West Cook Inlet. This
business in my entire family’s yearly income. | do flightseeing, bear
viewing and banner fowing in June, July and August which accounts
for approximately 15% of my family’s yearly income.

Page 1 of 2
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. The above described airplane is the only plane we have maodified to
provide the sightseeing, bear viewing, and banner towing.

. I'have had the airplane appraised to determine its fair market value.
The fair market value is $11,290. Attached hereto is the appraisal of

the value of the airplane.

.l understand that should | get convicted of certain game violations |
am currently charged with in this case that the court may forfeit my

airplane.

. I am ready, willing and able to place in the court registry the fair
market vaiue of the airplane in the sum of $11,290 as a cash bond
for security of the airplane and in lieu of the forfeiture of the airplane
in the event | am convicted of the game violations and the court in its
discretion orders that the airplane be forfeited.

. In the event the court orde‘rs'forfeiture of the airplane, the bond
amount can be used to satisfy the forfeiture of the airplane by the
State of Alaska and said amount of the bond shall be the property of

the State.

FURTHER AFFIANT SAYETH NAUGHT

.f //

DAVID HAEG ~ /..

;o
e

SUBSCRIBED and SWORN TO before me this #&/_ day of April,

2006.
g

( [ oA -

] :rWeif’/} \ AL PP
Notary Blblic in‘ahd for Alaska
L/ O

Page 2 of 2
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAIX

DAVID HAEG,

)
)
Applicant, )
) ‘ ‘
V. ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
| T ) |
Respondent. ) -
)

(Trial Case No. 4MC-04-00024CR)

The applicant’s 1-30-12 motion, that Cole appear and be deposed at 310 K Street,
Suite 308 Anchorage, AK 99501 on February 7, 2012 starting at 10 am, is hereby
GRANTED /-BESHED. :

R /. .
Done at Kenai, Alaska, this & day of '(74‘3 , 2012,

£t B

Superior Court Judge

' "CERTIFICATION OF DISTRIBUTIU::
| certify that a copy of the foregoing was malles to
{ the foliowing at their addresses of record: {arecd

Hoeq, Pekrson, Cole
A _2-2.a <X olowdh L

1 Date Chefrk ]
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LAW OFFICES OF MARSTON & COLE, P.C.
821 N Street, Suite 208
Anchorage, Alaska 99501

0172672018 17.25 FAX

(907) 277-8001
(907) 277-8002 fax

30727780

Marston&Cole

Brent R. Cole, Esq.

Law QOffices of Marston & Cole, P.C.
821 N Street, Suite 208

Anchorage, AK 99501

(907) 277-8001

IN THE DISTRICT COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEQG, )
)
Applicant, )
vs. . )
)
STATE OF ALASKA, )
)
Respondent. )
. ) Case No.: 3KN-10-01295CI

ORDER QUASHING SUBPOENA

Brent R. Cole, having moved for an order quashing the subpo¢na requiring his
appearance at a deposition on January 31, 2012, at 10:00 am, and the court being advised,

IT IS ORDERED that the subpoena issued January 18, 2012, to Brent Cole is
quashed. Mr. Cole is not required to appear at the deposition on January 31, 2012.

DATED this day of , 2012, at Anchorage, Alaska.

Carl Bauman
Judge of the District Court . .
. SERTIEICATION OF DISTRIBUTION

i
; oing was eited
¢ | certify thata coby, of the forstzgS of?ecord m& b

the following at their addres
{ Hoeg Pelerson, Cole
Order Quashing Subpoena ‘
Haeg v. SOA, 3KN-10-01295C1 2.2-13 yos
Page 1 of | — ! 7




IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )

)

Applicant, )

)

VS. ) ‘

) CASE NO. 3KN-10-1295 CI

STATE OF ALASKA, )

)

Respondent. )

‘ )

ORDER DENYIN? R"ERMISSION TO FILE CLASS ACTION COMPLAINT FOR
- _JAMAGES IN THIS PCR PROCEEDING

David Haeg, through counsel, has filed a motion to permit the filing in this pcr
case of a class action complaint for damages. The State opposed the motion, and a reply was
filed on behalf of Mr. Haeg.

A post conviction relief proceeding under AS 12.72 and Criminal Rule 3;5.1 has
limitations. See Criminal Rule 35.1(a) & (b). Those limitations lead the court to decline to
hear a class action complaint for damages in the context of a PCR proceeding. The motion to
permit the filing olf the class action complaint in this PCR proceeding is therefore denied,
without prejudice to the merits or lack thereof in the class action complaint. The class action
complaint may be filed in the superior court as a new, separate case.

A
Dated this 2 day of February, 2012.

e e

C”E'R”i'li’-'_lC'ATI(')_N?)'FTI')-I”QT"I{!EGTH.ON P Carl Bauman
© | Gertty that a copy of the foregoing was (Maled @ | SUPERIOR COURT JUDGE

i ihe following_at their addresses of record:

| Hoea, Pelgzan, 'Ftanrgan

J - Clew
e

Order Denying Permission To File Class Action Compléint in this PCR Case
Haeg v. State, 3KN-10-1295 Cl Page 1 of 1
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEQG, )

)

Applicant, )

)

VS. )
) CASE NO. 3KN-10-1295 CI

STATE OF ALASKA, )

)

Respondent. )

)

DECISION ON MOTION TO DISQUALIFY JUDGE AND STRIKE JANUARY 2012
RULINGS

David Haeg filed a 25-page motion on January 13, 2012, to disqualify the
undersigned judge and to strike the rulings entered on January 3, 2012. Various grounds are
alleged for disqualification and to strike the January rulings. Mr. Haeg filed supplemental
information on January 23, 2012, regarding a pay affidavit by the undersigned, and a motion

for an evidentiary hearing on his motion to disqualify and to strike the January 2012 rulings.

Prefatory Points: In his 43-page memorandum filed on November 30, 2009, in
support of his application for post-conviction relief, Mr. Haeg stated, among other things, on
page 42:

(4) if no justice is granted after exhausting all remedies Haeg will exercise the one
right that does not need an attorney, has yet to be taken away, and that is reserved
for dire situations such as this, his Second Amendment rights.
The Second Amendment provides a constitutional right for people to keep and bear arms.
One reading of what Mr. Haeg wrote is a not-so-veiled threat to “exercise” (i.e., use) the

arms which the Second Amendment permits him to keep and bear. In other words, a subtle

threat that if a judge does not rule in his favor, Mr. Haeg may shoot the judge. In the five

Decision on Motion To Disqualify Judge and Strike January Rulings
Haeg v. State, 3KN-10-1295CI Page | of 8
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® @
hearings held to date in this case by the undersigned, Mr. Haeg has conducted himself
.appropriately. The undersigned has not perceived and does not perceive a personal safety
threat, veiled or otherwise, from Mr. Haeg.

In other pleadings Mr. Haeg has made it clear that he will sue a judge for
conspiracy if the judge issues rulings adverse to Mr. Haeg. Judges in Alaska have immunity,
sO an exﬁress or implied threat of civil action presents no ﬁarticular concern. However, given
the-thinly veiled rule-in-my-favor-of-l-wiIl-shoot—you-or-sue-you (paraphrase) commentafy
by Mr. Haeg, the opportunity to grant a motion to disqualify and avoid this case-has
superficial appeal. But doing so would not be consistent with the obligations of a judge as
set forth in the Code of Judicial Conduct and the law of Alaska. A judge has a duty to sit. In
other words, a judge may not recuse himself or herself “simply because she does not want to
hear the matter, because of the difficulty of the subject matter, or even because of calendar

constraints.” Alaska Federation for Community Self-Reliance v. Alaska Public Utilities

Comm’n, 8§79 P.2d 1015, 1021 (Alaska 1994), quoting In re Ellis, 108 B.R. 262,266 (D.
Hawaii 1989).

Canon 3 of the Code of Judicial Conduct and the commentary thereto counsel
against the temptation to escape a case by gfanting a baseless request for recusal, but also
remind the court to béar in mind the importance of avoiding the appearance of bias. There is
a non-exclusive list in Canon 3 of instan(;es in which disqualification is appropriate where the
judge’s impartiality might reasonably be questioned. Alaska Statute 22.20.020(a) also sets
forth grounds for "disqualification of a judge for cause. Some of the grounds for
disqualification in AS 22.20.020 Auplicate groﬁnds covered in Canon 3.

AS 22.20.020(c) provides in pertinent part:

Decision on Motion To Disqualify Judge and Strike January Rulingé
Haeg v. State, 3KN-10-1295Cl ) Page 2 of 8
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It a judicial officer denies disqualification the question shall be heard and
determined by another judge assigned for the purpose by the presiding judge of the
next higher level of courts or, if none, by the other members of the supreme court.
The hearing may be ex parte and without notice to the parties or judge.

The undéréigned is not aware of any ground to disqualify him frdm sitting on this
case. It is not uncommon for a party to believe ajudge is biased against them when the judge
rules against them on a procedural or substantive motion. Something more is required to
establish bias or a reasonably based appearance of bias.

Judges are required to recuse themselves not only if there is actual bias but also if
there is the appearance of bias. However, the mere appearance of bias requires a
“greater showing” by the petitioner for recusal. The refusal by a judge to be
recused from a case is reviewed for an abuse of discretion. Issuing an evidentiary
ruling against Jourdan does not constitute bias. The evidentiary ruling is appealable
and has.in fact been appealed. Even if Judge Hunt's ruling on this evidentiary issue
were found to be improper, this does not rise to the level of bias,

Jourdan v. Nationsbanc Mortg. Corp., 42 P.3d 1072, 1082 (Alaska 2002) (footnotes omitted)

(the alleged grounds for bias included Judge Hunt having been appointed by a Governor who
was a close persona‘l friend of one of the aaversary parties, which the Alaska Supreme Court
found not to create an appearance of impropriety). The court noted that the party seeking
recusal in the Jourdan case did not exercise the right to peremptorily challenge Judge Hunt
and instead waitéd until after an adverse substantive ruling was issued. Similar rulings have

been made in other cases. See, e.g., DeNardo v. Corneloup, 163 P.3d 956 (Alaska 2007). In

this DeNardo case the Court held,

Judges should recuse themselves if there is the appearance of bias, but “[b]y
themselves, interpretations of the law are not sufficient to demonstrate the existence
of bias.” We have recognized that “[d]isqualification ‘was never intended to enable
‘a discontented litigant to oust a judge because of adverse rulings made.” ”

DeNardo v. Corneloup, 163 P.3d at 967, quoting Wasserman v. Bartholomew, 38 P.3d 1162,

1171 (Alaska 2002). The Alaska Court of Appeals has explained that a judge has a counter-

Decision on Motion To Disqualify Judge and Strike January Rulings
Haeg v. State, 3KN-10-1295Cl Page 3 of 8
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balancing duty to avoid the appearance of shirking responsibility, Feichtinger v. State, 779

P.3d 344, 348 (Alaska App. 1989). Bearing the foregoing in mind, the court will address the
reasons Mr. Haeg advances for disqualiﬁcatiop, tracking his 18 numberea issues.

1. Mr. Haeg contends he was entitled to oral argument under Civil Rule 77(e)
before the court ruled on the Sfate’s motion to dismiss. Civil Rule 77(e)(1) provides a five
day period within which an oral argument must be requested if desired after service of a
responsive pleading or when the responsive pleading was due, whichever is earlier. The
State filed a Motion to_Drismiss Application for Post-Conviction Relief on March 107, 2010
(the “Motion to Dismiss™). Mr. Haeg filed ah Opposition to the Motion to Dismiss on March
19, 2010 (the “Opposition”). The State filed a “reply” on April 12, 2010, in which it
provided 'not‘ice that it would rely upon its motion and not file a reply brief in response to
Mr. Haeg’s Opposition. Mr. Haeg did not request oral argument on the motion to dismiss
withiﬁ five days of his Opposition or within ﬁv¢ days of the non-substantive reply. In a
pleading filed on January 10, 2011, Mr. Haeg requested a hearing and rulings on various
motions before deciding the motion to dismiss. His description of the hearing he wanted _wlas
one at which witnesses would be called to testify and their credibility judged. Mr. Haeg
made it clear that he wanted a hearing at which witnesses would be permitted and compelled
to testify in the largest courtroom in Kenai-to accommodate interested members of the
public. Such a hearing would have been én evidentiary hearing, not a mere oral argument.
There is no requirement for a court to conduct an evidentiary hearing on a motion to dismiss.
The court has discretion whether to hear oral argument on non-dispositive motiong, whether
to hear oral argument on dispositive motions when the oral argument request is not timély,

and whether to grant an evidentiary hearing on a motion to dismiss.

Decision on Motion To Disqualify Judge and Strike January Rulings
Haeg v. State, 3KN-10-1295CI Page 4 of 8
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Here the court exercised its discretion not to hear oral argument and not to have
an evidentiary hearing on the motion to dismiss. It is noteworthy that Haeg PCR proceeding v
was not dismissed in the January 3, 2012, Order. Mr. Haeg was given additional time and
" opportunity to gather information on his ineffective assistance of counsel claims. Oral
argument on the motion to dismiss after the further briefing opportunity has not been
foreclosed. Also, an evidentiary hearing may be held in due course on any claims that
survive the motion to dismiss. |

2. Mr. Haeg claims the undersigned maliciously violated Civil Rulé 77(e)(2) and
‘illegally acquiesced in the State’:;, 47-page request ‘that public oral argument take place. The
47-page State request referenced by Mr. Haeg played no role in the court’s decision not to
hear oral argument at this stage of the motion to dismiss. The reasons no oral argument was
scheduled include (2) the request was untimely under Civil Rule 77(e)}, (b} this PCR case
already has five volumes of court files, (c) time was passing, and (d) the court did not
perceive a benefit from oral argument on the issues at hand.

3. Mr. Haeg claims the court is 322 days, and counting, past the mandatory time
limit for holding an oral argument “hearing.” Oral afgument and an evidentiary hearing are
not the same.

4. Mr. Haeg claims the undersigned has falsified pay affidavits. This PCR
proceeding is not the appropriate forum for complaints about pay afﬁda\}its. Through the
documents provided with his January 23, 2012, Motion to Supplement, Mr. Haeg’s concerns

have been raised with the Alaska State Troopers and with the Alaska Commission on

Judicial Conduct.

Decision on Motion To Disqualify Judge and Strike January Rulings
Haeg v. State, 3KN-10-1295CI Page 5 of § -
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5. Mr. Haeg claims a blatant effort by the court to keep corruption from public |

view. The pleadings and court proceedings in a PCR proceeding such as this are public.

6. Mr. Haeg claims he was precluded from bringing in new evidence. He was
not. The court ruled that s;)dme- of the material Mr. Haeg \;vanted to gdd to this PCR
proceeding is not “new'ly discovered.” The court provided Mf. Haeg an opportunity in the
.January 3, 2012, rulings to gather and present new evidence and argument on particular,

| identified points.

7. Mr. Haeg claims the court mischaractverized or misunderstood his n;:wly
discovered evidence claim to iqvolve an entrapment defens?:. The Alaska Court of Appeals
already addressed the Haeg argument that the‘ State violated Evidence Rule 410 by using a
statement he made during failed plea negotiations to charge him with crimes more serious
than he initially faced.

8. Mr. Haeg claims that the court has precluded him from raising constitutional

‘rights violations with regard to ineffective assistance of counsel. The ineffegtive assistance
of counsel claims as to attorneys Cole and Robinson are alive in this case, subject to the
January 3, 2012 rulings. S

9. ‘Mr. Haeg argues the post-trial and post-sentencing issues the court ruled were

“too attenuated” are not. The January 3, 2012 rulings stand.

10. Mr. Haeg dispu’[es the January 3, 2012 ruling with regard‘ to attorney

Osterman. The January 3, 2012 ruling as to Osterman stands.
11. Mr. Haeg contends the court failed to récognize his trial/conviction was
illegal despite his self-incriminating testimony at trial. The self-incriminating testimony

noted by the undersigned is from the Court of Appeals decision on the appeal.

Decision on Motion To Disqualify Judge and Strike January Rulings
Haeg v. State, 3KN-10-1295CI Page 6 of 8
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12. On the issue whether Mr. Haeg did or did not show sufficient detail
regarding the lack of affidavits by his trial counsel, the January 3, 2012 rulings stand.

13. On the issue whether Mr. Haeg or the State bear the burdlen of presenting a
prima facie case before the mefits are reached, the January 3, 2012 rulings stand.

14. See the response to point 13.

15. The issue of any conspiracy between Judge Murphy and Trooper Gibbens is
one as to which Mr. Haeg has an opportunity per the January 3, 2012 rulings, but has not yet,
met his burden of a prima facie showing.

16. Asto whetﬁer parts of the PCR application are defective, which Mr. Haeg
disputes, the January 3, 2012 rulings 'stand.

17. Mr. Haeg alleges the court is covering up corruption and a conspiracy rather
than allowing it to be exposed in open court. See response to points 5'and 15. The January
3, 2012 rulings stand.

18. Mr. Haeg contends the court is trying to starve him into submission. Mr.
Haeg insisted on rétaining a controlling hand in his representation, and decided to reject the
counsel appointed at public expense. The pro se presentations by Mr. Haeg have been
voluminous but have not yet established a prima facie case for post-conviction relief. The
court devoted time, attention, and priority to the issues regarding Mr. Haeg’s master guide
liC?!‘lS‘C. That effort was not intended to starve Mr. Haeg into submission, just the oppos-ite.

Mr. Haeg has been given additional time per the January 3, 2012 rulings.

Decision on Motion To Disqualify Judge and Strike January Rulings
Haeg v. State, 3KN-10-1295CI Page 7 of 8
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CONCLUSION AND ORDERS

Based on the foregoing, the motion to disqualify the undersigned is denied. The
motion to supplement the motion for disqualification is granted. The motion for an
-evidentiary hearing on the motions to disqualify and to strike the January 3, 2012 rulings is

denied. The motion to strike the January 3, 2012 rulings is denied.

A
Dated this 2  day of February, 2012. C‘J i

Carl Bauman
SUPERIOR COURT JUDGE

i CERTIFICATION OF DISTRIBUTION

f certify that a copy of the foregoing was mailed to
! the following at their addresses of record:

Haeg, Pederson ,ﬁcmljan
A 1D

| Date Tk

Decision on Motion To Disqualify Judge and Strike January Rulings
Haeg v. State, 3KN-10-1295CI Page 8 of 8
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1029 West 3rd Ave., Suite 250
Anchorage, Alaska 99501
Phone 907-279-9999
Fax 907-258-3804

FLANIGAN & BATAILLE

r

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG,
Plaintiff,
VS.
| STATE OF ALASKA,
Defendant. E Case No. 3KN-10-01295 Civil

ORDER
This matter having come before the Court on the motion of the Plaintiff for 4
one day extenvsion to file his Reply Brief, re: Motion to Permit Filing of Supplemental
Compl.aint, good cause having been shown,

IT IS HEREBY ORDERED, that the motion is granted.

Jof Z—
DATED THIS__ /7 Qf’\DAY OF T A Ak et , 20t

(of

JUDGE, SUPERIOR COURT

. CERTIFICATION OF DISTRIBUTION i
* | certify that a copy of the foregoing was maiied to

! the following.at their addresses of record:
Haeg, Peferson [ Flangan

=312
| Date brk
Order .
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 1 OF 2
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Anchorage, Alaska 99501
Phone 907-279-9999

1029 West 3rd Ave., Suite 250

~

FLANIGAN & BATAILLE

Fax 907-258-3804

o _ ¢

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
Order

was served by mail this 1st day of December, 2011 on:

Alfred Petersen,
Office of Special Prosecutions and Appeals
310 K Street, Suite 403

Anchorage, Alaska 92? :
FLANIGAN & BATAILLE

Order
Haeg v State, Case No. 3KN-10-1295 Civil

PAGE2OF 2
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1029 West 3rd Ave., Suite 250
Anchorage, Alaska 99501
Phone 907-279-9999
Fax 907-258-3804

FLANIGAN & BATAILLE

o B -

o’

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG,
Plaintiff,
VS.
STATE OF ALASKA, |
Defendant. | CaseNo. 3KN-10-0i295 Civil

allow an overlength bricf, good cause having been shown,

ORDER

This matter having come before the Court on the motion of the Plaintiff to

IT IS HEREBY ORDERED, that the motion is granted.

oy 20/ T
DATEDTHIS /7 DAYOF‘ﬁAuMN, =

ol s

JUDGE, SUPERIOR COURT

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
Order ' :
was served by mail this 1st day of December, 2011 on:

Alfred Petersen, 3;“5ERTIF]E:TATT(SWOIE.'EI_STRTEEITTT\'SN; i .
Office of Special Prosecutions and Appeals : | centify that a copy of the foreQOI??ev;g?dmalled o
310 K Street, Suite 403 e o TG0
3 . o )
Anchorage, Alggka 99501 _ H&Cﬂ,
' 2-H\2 =
Dat
FLANIGAN & BATAILLE B
Order
Haeg v State, Case No. 3KN-10-1295 Civil . : PAGE 10OF 1
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IN THE SUPERiOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI
DAVID HAEG

Applicant

V.
POST-CONVICTION RELIEF

STATE OF ALASKA CASE NO. 3KN-10-01285 CI

Trial Case No. 4MC-04-00024 CR
ORDER
Having considered the applicant’s 9-15-11 Motion for
Transcription, the state’s opposition, and any response thereto,
IT IS HEREBY ORDERED that the applicant’s métion is

DENIED.

A 20/ 2
DONE at Kenai, Alaska, this _ {7 day of . T A4/ , 20T

CaDfforn

Superior Court Jﬁdée Carl Bauman

: " CERTIFICATION OF DISTRIBUTION

) certify that a copy of the foregoing was malled to
the following at their addresses of record:

Haeg, Peferson, T langin
| __A-dle

Date Chetk
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA .
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG,

)
)
Applicant, )
)
V. ) POST-CONVICTION RELIEF
)} Case No. 3KN-10-01295CI
STATE OF ALASKA, )} (formerly 3HO-10-00064CT)
: )
Respondent. )
)

(Tnal Case No. 4MC-04-00024CR) -

The applicant’s 9-15-11 motion, that the state must transcribe the deposition of
Arthur Robinson and to make this transcription available to Haeg, is hereby

/GRA?WE‘B‘/ DENIED.

Vol L 2012
Done at Kenai, Alaska, this /7 dayof ~/ Aatucn v«

Cclfr .

Superior Court Judge Carl Bauman

:* CERVIFICATION OF DISTRIBUTION
o certify that a copy of the foregoing was mailed to
i the following at their addresses of record:

| Hoco), Pekrson, Flanen

| g2 _%;_om@__
1 Date erk
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Person Filing Proposed Order:

Name:

Mailing Address:

Daytime Telephone No.

7

y
\
b

IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA AT.

fuh(ﬂ Loor
J

Plaintift{(s),

Defendant(s).

R i S I e

It is ordered that:
] The motion is granted.

K

The motion is denied.

casENo 3L~ 10-9ST  a

l§4il@@mmw“+

ORDER ON MOTION

Pl

%m

oD

] A hearing on the motion will be held at Courtroom
(Time and Date)
Further Orders:
/=17~ 902 oo
Date Judge's Signature

I certify that on 2315
a copy of this order was mailed to (list

names): {—-&Q@ﬂ ) PQ;(—el’soh} Tlon \ﬁan

cm:%@

CIV-820 (5/02) (cs)
ORDER ON MOTION

CARL BAUMAN

Type or Print Judge's Name

Civil Rules 7(b) & 77 0



A nly

._______-—-——'—_—_\h/A
J

‘; f
Person Filing Proposed Order’y -

Name:

Mailing Address:

Daytime Telephone No.

IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA AT _

Plaintiff(s),

Defendant(s).

e e g

It is ordered that:
[] The motion is granted.
f4  The motion is denied.

] A hearing on the motion will be held at

Further Orders:

casENO Y P-4y 109<  a

ORDER ON MOJITON FOR

Courtroom

(Time and Date)

/TPy 2

Date

I certify thaton __ X -3- 13-
a copy of this order was mailed to (list

names): {—bﬂs, -P_Q,-(crsm’ "l:lo‘ﬁ (‘GBCL(}

Cleric LLARtD

CIV-820 (5/02) (cs)
ORDER ON MOTION

Clfpr

CARL'BAUMAN

Type or Print Judge's Name

ivi 7{b) & 77
Civil Rules 7(b) 02064 D



DEPARTMENT OF LAW

08/08/2011 15:21 FAX 2584078

= e

GFFICE OF THE ATTORNWEY GENERAL -

ANCHOAAGE BRANCH
$ W, FCURTH AVENUE, SUITE 200

ANGHORAGE, ALASKA 83501

2
o

AJG 082011 =

PHDHE: 007} 266.5100
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18
19

20
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—

2]
28]
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GUVERNMENTAL AFFAIRS . 004

-

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
 THIRD JUDICIAL DISTRICT AT KENAL

DAVID HAEG,
Applicant,
V.

STATE OF ALASKA, S
POST-CONVICTION RELIEF

Respondent. Case No. 3KN-10-01295CI

(Trial Casc No. 4MC-04-00024CR)

N A N e N N e e M S

ORDER ON APPLICANT’S MOTION FOR EVIDENTIARY HEARING
Upon consideration of the motion for an evidentiary hearing and the
opposilion to it, | |
" IT 1S ORDERED that the motion is DENTED.

| 20t 2Z—
DATED: | =17 - L2

el f o

Car! Bauman
Superior Court Judg:

- CERTIFICATION OF DISTRIBUTION 1
:' ] iled to

" | certify that a copy of the foregoing was rpau

: thce‘za ft;q;lyowing t their addresses of record:

| Haea, Pelersen, Flanggn |
\H;?a'@ _%Edomﬁ_,l

l Date
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
)
V. ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

The applicant’s 8-1-11 MOTION FOR AN ORDER INVALIDATING THE
SOUTHERN BOUNDARY CHANGE TO GUIDE USE AREA 19-07; THAT NO
HEARINGS BE SET FROM AUGUST 3, 2011 TO AUGUST 19, 2011, AND THAT
HAEG BE EXEMPTED FROM FILING DOCUMENTS BETWEEN THESE DATES is

hereby GRANFED~ DENIED.

- 20l &__
Done at Kenai, Alaska, this /7 day of ./ #n u\zwl, , 264

(2 S

Superior Court Judge Carl Bauman

;" CERTIFICATION OF DISTRIBUTION

i Dall _ ark

i | certify that a copy of the foregoing was mailed to
i the foliowing at their addresses of record:

Haeq , Pelrsn, Flangan

/
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DEC 15 20m

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
)
V. ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

The applicant’s 12-15-11 motion for immediate hearings, rulings, and restart of
PCR proceedings, is hereby GRANEER / DENIED.

: ™ 201 2—
Done at Kenai, Alaska, this /7 dayof J A~ , 20+

Col Vo

Superior Court Judge Carl Bauman

. CERVIFICATION OF DISTRIBUTION |
- | certify that a copy of the foregoing was mailed to
i the following at their addresses of record:

| Hﬂ(’ﬁ, Peterson, Flansgan

R

1 Date lark
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FILANIGAN & BATAILLE
1029 West 3ed Ave., Suite 250

Fax 907-258-3804

Anchorage, Alaska 99501
Phone 907-279-9999

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG,
Plaintift,
Vs.
STATE OF ALASKA,
Defendant. | Case No. 3KN-10-01295 Civil

ORDER
This matt'er having come before the Court on the Plaintiff's motion for an:
extension of time to file a Reply to the Defendant's Opposition to Plaintiff’s Motio
for Leave to File a Class Action Complaint. good cause having been shown,
IT IS HEREBY ORDERED that the Plaintiff's motion is granted, the

Plaintiff's Reply Brief is now due on 11/30/2011.

-
DATED THIS 7”‘“&%AY OF ﬁ e 20U

JUDGE; SUPERIOR COURT

TCERTIFICATION OF DISTRIBUTION
i | certify that a copy of the foregoing was mailed to
the foltowinﬁt their addresses of recerd:

{4065, W@)F\amﬂm

| 222 fddh |
{ Date 1% .

Motion And Memorandum To Permit Filing Of Supplemental Class Action Complaint
Haeg v State, Case No. 3KN-10-1295 Civil - PAGE 1 OF 2
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FLANIGAN & BATAITLLE

1029 West 3rd Ave., Suite 250

Phone 907-279-9999

Anchorage, Alaska 99301
Fax 907-258-3804

° B ®

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
Order granting Morion for extension of Time
was served by mail this 28" day of November, 2011 on:

Alfred Petersen,
Office of Special Prosecutions and Appeals
310 K Street, Suite 403

T k.,

FLANIGAN & BATAILLE

Motion And Memorandum To Permit Filing Of Supplemental Class Action Complaint
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 2 OF 2
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
. )
Applicant, )
)
V. )
) POST-CONVICTION RELIEF
STATE OF ALASKA, ) CASE NO. 3KN-10-01295 C1
)
Respondent. )
)
)
Trial Case No. 4MC-04-00024 CR
ORDER

Having considered the State’s unopposed motion for an extension of time
to reply to Mr. Haeg’s complaint, and any response thereto,
IT IS HEREBY ORDERED that the State has until October 21, 2011, to

respond to the Plaintiff’s Supplemental Class Action Complaint.

| wel o é 1A
DONE at Kenai, Alaska, this >~ day of V¢ , 2041

Cod fooo

Superior Court Judge Carl Bauman

_ .13 IFICATION OF DISTRIBUTION
ertify that a copy of the foregoing was mailed to
Sy foIlowmg jbthe:r addresses of record:

2derson P(Otnjo.n
‘ ; a |2

Date Tk

02070



AT ~ 5 7011

¢ e

-

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
)
V. )
) POST-CONVICTION RELIEF
STATE OF ALASKA, ) CASE NO. 3KN-10-01295 CI
)
Respondent. - )
)
)
Trial Case No. 4MC-04-00024 CR

ORDER
Having considered the state’s motion for an extension of time to file a
reply, the applicant’s opposition, and any response thereto,
IT IS HEREBY ORDERED that the motion to continue is granted. The
state has until October 14, 2011, to respond to the Opposition to State’s Notice of

Supplemental Authority.

ﬂ,\cQ @é (-

DONE at Kenai, Alaska, this & day of ‘%— , 20017

CO0f5e

Superior Court Judge Carl Bauman

T BERVIFICATION OF DISTRIBUTION
orify t of the foregoing was mailed to
{héﬁégl%&‘aga ??ﬁgir addresses of record:

. f’mﬂ; 50!’\) Flmﬂm

LA o TR
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FLANIGAN & BATAILILI

1029 West 3td Ave., Suite 250

Anchorage, Alaska 99501 .

Phone 907-279-9999

Fax 907-258-3804

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG,
Plaintiff,
NOV 21 2011
VSs.
& G i i ‘..ﬁ«ﬁJ_CS
STATE OF ALASKA, e ity
Defendant. Case No. 3KN-10-01295 Civil

- Unopposed Motion for Extension of Time

Comes Now, David Haeg, by and through counsel, Flanigan & Bataille, and
moves the court for an extension of time until Wednesday, November 23, 2011 to
file his Reply to the Opposition to Motion to Allow Filing of Supplemental Class
Action Complaint. Counsel for the deféndant has advised he has no opposition to

this extension.

DATED THIS 18" DAY OF November, 2011.

ABA #7710114

ERVIFICATION QF DISTRIBUTION |

1 certify that a copy offie foregoing was led to
the following at theif addresses of recopdt

roon, Fengan

Unopposed Motion for Extension of Time R
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 1 OF 2
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FLANIGAN & BATAILLE

1029 West 3rd Ave., Suite 250

Anchorage, Alaska 99501

Phone 907-279-9999

Fax 907-258-3804

ORDER

ITIS SO ORDERED.
Dated: ;ﬁZF/ -

SUPERIOR COURT JUDGE

ARL BAUMAN
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
Unepposed Motion for Extension of Time
was served by mail this 1810 day of November, 2011 on:

Alfred Petersen,
Office of Special Prosecutions and Appeals
310 K Street, Suite 403

lnch/orage, Alaska 99501

FLANIGAN & BATAILLE i y

| CERVIFICATION OF DISTRIBUTION -
i certify that a copy of the foregoing was mailed to
i the following at their addresses of nf;cord:

) {—hcg | Peeraon, Flanwgan

{ 2312

Date ark

Unopposed Motion for Extension of Time
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 2 OF 2
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FLANIGAN & BATAILLE

1029 West 3rd Ave., Suite 250

Anchorage, Alaska 99501

. Yﬁ

Phone 907-279-9999

Fax 907-258-3804

[ moves the court for an extension of time until Friday, November 18, 2011 to file his,

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, Stens e Trs Courte
e (e, Sdmobom
Plaintiff NOV 15 2011
VS. Cilesk of §ie Tiial Gourls
By Dsputy

STATE OF ALASKA,

Defendant. Case No. 3KN-10-01295 Civil

-Unopposed Motion for Extension of Time

Comes Now, David Haeg, by and through counsel, Flanigan & Bataille, and

Reply to the Opposition to Motion to Allow Filing of Supplemental Class Action
Complaint. Counsel for the defendant has advised he has no opposition to thig

extension.

DATED THIS 14" DAY OF November, 2011.

FLANIGAN & BATAILLE

Aty for Plaintiff
R s 5500

P

Wy Michael W. Flanigan
ABA #7710114 -

Unopposed Motion for E_\'Iension.of Time
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 1 OF 2
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FLANIGAN & BATAILLE

1029 West 3rd Ave., Suite 250
- Anchorage, Alaska 99501

Phone 907-279-9999

Fax 907-258-3804

IT IS SO ORDERED.

A0~ 2012

Dated:

CERTIFICATE OF SERVICE

ORDER

Corf

SUPERIOR COURT JUDGE
CARL BAUMAN

I HEREBY CERTIFY that a true and correct copy of the foregoing

Unopposed Motion for Extension of Time

was served by mail this 14" day of November, 2011 on:

Alfred Petersen,

Office of Special Prosgcutions and Appeals

310 K Street, Suite
Ancl

horage, Alaska {9 f(ﬂy//

FLANIGAN & BAgAILLE

Unopposed Motion for Extension of Time

Haeg v State, Case No. 3KN-10-1295 Civil

s CERTIFICATION OF DISTRIBUTION

I certify that a copy of the foregoing was mailed to
| the following gt their addresses of record:

+ug, Fekecson Fangan

PAGE 2 OF 2
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FLANIGAN & BATAILLE

t

1029 West 3rd Ave., Suite 250

Anchorage, Alaska 99501

Phone 907-279-9999

Fax 907-258-3804

o ¢

P

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

Unopposed Motion for Extension of Time

this extension.

DATED THIS 3rd DAY OF November, 2011.

FLA%/I/G N & BAY

Atyorifeys for Pldi
/By Michael W.¥lanigan /
A#7710114
Unopposed Motion for Extension of Time

Haeg v State, Case No. 3KN-10-1295 Civil PAGE 1 OF 2

DAVID HAEG, o e Iy v
R ey
Plaintiff,
NOV - 4 2011
Vs. By Cbrkwmo'm@cmm
Ds B

STATE OF ALASKA, ko

Defendant. Case No. 3KN-10-01295 Civil

Comes Now, David Haeg, by and through counsel, Flanigan & Bataille, and
moves the court for an extension of time until Monday, November 14, 2011 to file
his Reply to. the Opposxi‘t'ion to Motion to Allow Filing of Supplemental Class

Action Complaint.. Counsel for the defendant has advised he has no opposition to

02074
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FLANIGAN & BATAILLI

250 .

Anchorage, Alaska 99501

1029 West 3rd Ave., Suite

oy~
V=i 2oy

58-3804

Phone 907-279-9999
Fax 907-

g ¢

ORDER

ITIS SO ORDERED.
Dated: ﬂ A %/ 2

(ot [

SUPERIOR COURT JUDGE

CARL BAUMAN

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing
Unoppaosed Motion for Extension of Time
was served by mail this 3™ day of November, 2011 on:

Alfred Petersen,
Oftfice of Special Prosecutions and Appeals

310 K Street, Suite 403
Anchgfrage, Alaska 99501

FLZ)Z}'GIGAN & BATAILLE

3 CERVIFICATION OF DISTRIBUTION

' ing was mailed to k
: ify that a copy of the foregaing Was 7 |
i ltr?e? [ftofl%’owing at their addresses of record: ‘

2512 i

1 Date B A
| bate

Unopposed Motion for Extension of Time
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 2 OF 2
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Mark D. Osterman (0211064)
Osterman Law, LLC

P.O. Box 312

Muncie, IN 47308

765-381-0339
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT IN KENAI

DAVID HAEG

Applicant;
_ . CASE NUMBER: 3KN-10-01295 ClI
VS. -
STATE OF ALASKA

/

ORDER GRANTING TELEPHONIC PARTICIPATION

The Court having noted that Mark D. Osterman lives in Indiana and is not readily
available for appearance before the court, and further that a toll-free number has been
provided for court contact when necessary,
IT IS ORDERED that telephonic participation is GRANTED.
UAM [ 7,
Carl §. Bauman
Superior Court Judge

CERTIFICATE OF SERVIGES s, (/Mgf-} "

' - '-w-—G’fl“a‘ﬁ“r"
o a1 : DISTRIB .
“ GER) \FICATION OF D g was mailed t0 ice“lfy that all att.orneys/partiesﬁ’ reeor
| | centty that a copy Of N 100 L cog: ave been served with the above-entitled
i the following akthelr addresse v dOc-ument by first class
the O-’:k/( mail/facsimile/personal delivery.

thoes, %"“50“%?@@
ta;gl@f/f'-;—f—/‘ﬁ

i
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Mark D. Osterman (0211064)
Osterman Law, LLC
P.O. Box 312
Muncie, IN 47308
765-381-0339
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT IN KENAI

DAVID HAEG

Applicant;
CASE NUMBER: 3KN-10-01295 ClI
V8.

STATE OF ALASKA
- . ) / .
ORDER GRANTING PROTECTIVE ORDER AND
QUASHING SUBPOENA AND DEPOSITIONS

This matter appears before th‘e court on the Petition éf a non--party seeking to quash a
subpoena demanding records and further secking deposition of such records. The court
notes that counsel rétained by Mister Haeg to prepare and perfect an appeal has opposed
a subpoena issued on August 3, 2011, Documents Requested for Scheduled Telephonic
Deposition, and Notice of Taking Telephonic Records Deposition.

' Based upon the arguments of counsel and t_ﬁe ethical opinion provided hereunder,

IT IS ORDERED that a Protective Order is GRANTED, that the Subpoena for

- Documents issued to Mark D. Osterman is QUASHED, and that '.no Deposition of Mark

D. Osterman shall be set without the express consent of this court.

MOOT

Carl S. Bauman
Superior Court Judge

| Mo
SER h .J li
CERTIFICATE OF £ /_&ggw ) i

1 cert.ify that all attorneys/parties of record

have been served with the above-entitled
document by .
mail/facsimiléfperss delivery.

pare__ Sy (U

S8IGNED
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FLANIGAN & BATAILL

1029 West 3rd Ave., Suite 250

0cT - 9 2011

Anchorage, Alaska 99501
Phone 907-279-9999

W

Fax 907-258-3804

R

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG,
Plaintiff,
Vs.
STATE OF ALASKA,
Defendant. _ Case No. 3KN-10-01295 Civil

ORDER PERMITTING FILING OF SUPPLEMENTAL CLASS ACTION
COMPLAINT

This matter having come before the Court on the Motion of Plaintiff,

’.f.pursuant to ARCP 15(a & c¢) and 18(a) to permit the joinder and filing of a-
Supplemental Class Action Complainf in this ~maf.ter, which is concurrently lodged
with this Court, good cause having been shown,

IT IS HEREBY ORDERED THAT the Plaintiff’s motion is granted. The

Defendant shall file an answer to the Supplemental Class Action Complaint within

40 days.
DATED THIS DAY OF ,2011.
NOT USED
JUDGE, SUPERIOR COURT
ORDER PERMITTING FILING OF SUPPLEMENTAL CLASS ACTION COMPLAINT
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 1 OF 2
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FLANIGAN & BATAILLE

1029 West 3rd Ave., Suite 250

Fax 907-258-3804

Anchorage, Alaska 99501
Phone 907-279-9999

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
ORDER PERMITTING FILING OF SUPPLEMENTAL CLASS ACTION COMPLAINT

was served by mail this 4" day of October, 2011 on:

Alfred Petersen,

Office of Special Prosecutions and Appeals
310 K Street, Suite 403

Anchorﬁge, Alaska 99501

FLANIGAN & BATAILLE

ORDER PERMITTING FILING OF SUPPLEMENTAL CLASS ACTION COMPLAINT
Haeg v State, Case No. 3KN-10-1295 Civil

PAGE 2 OF 2

0208
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
)
V. ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

The applicant’s 1-13-12 motion for oral argument on his motion to strike Judge
Bauman’s 1-3-12 orders 1s hereby GRANTED / DENIED.

Done at Kenai, Alaska, this day of ,2012.

NOT USED

Superior Court Judge Carl Bauman
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
)
V. ) ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
)
Respondent. )
' )

-The applicant’s 1-13-12 motion to strike Judge Bauman s 1-3-12 orders is hereby
GRANTED / DENIED.

Donerathenal Alaska thlS day of
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG,

)
‘ )
- A.Apphcant L )

T ,‘..)POST CONVICTIGN:RELIEF . -~ "
: ) Case No. 3KN-10-01295CI
STATE OF ALASKA,

) (formerly 3HO-10-00064CI)

| - )
Respondent ' )
‘ )

Tl CaseNo, ANC-0%- 00024CR) R i

The applicant’s 1-13-12 motion that Judge Bauman be disqualified for cause is
hereby GRANTED / DENIED.
N "»:LI;;)o'ne"'fét Kenal,Alaska,thls
Superior Court Judge Carl Bauman
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JAN 12 2012

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEQG, )
: )
Applicant, )
| )
V. ) POST-CONVICTION RELIEF
| } Case No. 3KN-10-01295CI
STATE OF ALASKA, } (formerly 3HO-10-00064CT)
)
Respondent. )
)

(Tnal Case No. 4MC-04-00024CR)

The applicant’s 1-13-12 motion for oral argument on his motion that Judge

~Bauman be disqualified for cause 18 hg_:re_by GRANTED / DENIED..

-

Done at Kenai, Alaska, this day of , 2012,

NOT USED

Superior Court Judge Carl Bauman
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
)
\ ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ‘ ) (formerly 3HO-10-00064CI)
)
Respondent. )
)

(Tnal Case No. 4MC-04-00024CR)

The applicant’s 1-23-12 motion to supplement evidence that Judge Bauman must
be disqualified for cause is hereby GRANTED / DENIED.

Done at Kenai, Alaska, this day of , 2012,

NOT USED,

Superior Court Judge Carl Bauman
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
| )
Applicant, )
| )
V. ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CT)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

The applicant’s 1-23-12 motion for an evidentiary hearing on the motion to
disqualify Judge Bauman from Haeg’s PCR for cause is hereby GRANTED /

DENIED.

Done at Kenai, Alaska, this day of ,2012.

NOT USED

Supertor Court Judge Carl Bauman
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
- THIRD JUDICTAL DISTRICT AT KENAI

DAVID HAEG, )
)

)

)

Applicant,

v. _ ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295C1

STATE OF ALASKA, ) (formerly 3HO-10-00064CI)

‘ )
Respondent. )
' )

“(Trial Case No. 4MC-04-00024CR)

The applicant’s 1-23-12 motion for an evidentiary hearing on the motion to strike
- Judge Bauman’s 1-3-12 orders is hereby GRANTED / DENIED.

, 2012,

Done at Kenai, Alaska, this_____ - day of

NOT USED

Superior Court Judge Carl Bauman
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA %Of4"" U,

THIRD JUDICIAL DISTRICT AT KENAI w,,,’f’;lk, ,';;m G
- Rep " Alagy Oty
DAVID HAEG, ) v Oy 2 Ty
) 14, q’@b 7 /2
Applicant, ) Ly T
) T
v. ) POST-CONVICTION RELIEF s
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly- 3HO-10-00064CI)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

2-1-12 MOTION FOR RULING, BY FEBRUARY 3, 2012, ON THE MOTIONS
CONCERNING COLE'S DEPOSITION

COMES NOW Applicant, David Haeg, and hereby files this motion for

ruling, by February 3, 2012, on the motions concerning Cole’s deposition.

Prior Proceedings

(1)  On January 27, 2012 the court granted Brent Cole’s motion for
expedited consideration to quash Haeg’s subpoena for Cole to be deposed on
January 31, 2012 at Haeg’s office. The court granted_expedited consideration,
ruled that the deposition could not be held at the location picked by Haeg, ruled
that the deposition may take place at a location agreed to by all the parties, and

ruled Haeg must have any opposition filed by 1 pm on January 30, 2012.
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(2)  On January 27, 2012 Haeg called Cole and Peterson and both agreed
to hold the deposition at Petersons’s ofﬁce on February ‘7, 2012 at 10am.l '

3) Qn' January 36, 2012 11:26 am Haeg filed his opposition to Cole
motion to quash and provided evidence that Cole and Peterson had agreed to hold
the deposition in Peterson’s office on February 7, 2012 at 10 am — if the subpoena
was not quashed. ' |

(4)  No ruling on Cole’s motion to quash was made by the court on
January 30, 2012, as should have occurred due to the granting c;f expedited
consideration and as the deposition waé to have been held on January 31, 2612 at
10 am. |

(5)  OnFebruary 1, 2012 Haeg attempted to contﬁc’t Cole and Peterson to
sec if they woluld oppose the court ruling by February 3, 2012 on the motiéns
concerning Cole’s deposition. Cole’s secret_ary stated Cole was in Juneau and
‘could not be contacted and Peterson said he would not oppose the court ruﬁng on

the motions by February 3, 2012.

| Discussion
If the court does not make a decision on Cole’s and Haeg’s motions before
February 7, 2012 no one will know whether they should prepare for or attend
Cole’s deposition which was rescheduled to February 7, 2012 10 am due to the

courts January 27, 2012 order.
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Conclusion

In light of the above Haeg respectfully asks the court to decide, by February

3, 2012 both his and Cole’s motions concerning Cole’s deposition.

I declare under penalty of perjury the forgoing is true and correct. Executed

on ‘/;;,é/w zar/, ; / ) z O/ 2 . A notary public or other ofﬁcial empowered
to administer oaths is unayailablc; and thus I am certifying this document in |
accordance with AS 09.63.020. In addition I would like to certify that copies of
many of the doéuments and recordings proving the corruption in Haeg’s case are

located at: www.alaskastateofcorruption.com

oy 7%

David S. Haeg

PO Box 123

Soldotna, Alaska 99669

(907) 262-9249 and 262-8867 fax
haeg(@alaska.net

Certificate of Service: I certify that on k@/ /m/y / ZC)/ 2 a
copy of the forgoing was served by mail and fax to the following parties: Peterson, .
Cole, Judge Gleason Judge Joannides, 1J.S. Department of Justice, FBI, and
'y
media. By: r/ A

/L/\,/ v /%
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA '/

FERYES A
Tk pig
THIRD JUDICIAL DISTRICT AT KENAI 207 Ji %0
. . 28 I 1
mif s o
roEl

DAVID HAEG, ) CLfitgp gy, <0
) BY gy o CCURT
Applicant, ) Y
» ) sy U[,E}f"r'“‘-‘
V. ' ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

1-30-12 OPPOSITION TO COLE'S MOTION TO QUASH SUBPOENA;

1-30-12 MOTION FOR ORDER THAT COLE APPEAR TO BE DEPOSED ON
FEBRUARY 7, 2012 IN ANCHORAGE;

1-30-12 MOTION FOR ORAL ARGUMENT HEARING ON STATE’S SECOND
MOTION TO DISMISS;

1-30-12 OPPOSITION TO STATE’S SECOND MOTION TO DISMISS HAEG'S
APPLICATION FOR PCR

COMES NOW Applicant, David Haeg, and hereby files: (1) this opposition
to Cole’s motion to quash subpoena; (2) this motion for order Cole appear to be
deposed on February 7, 2012 in Anchorage; (3) this motjon for oral argument
hearing on state’s second motion to dismiss Haeg’s PCR; and (4) this opposition
to state’s second motion to dismiss Haeg’s PCR. |

Prior Proceedings
(1)  On January 17, 2012 Haeg called his former attorney Cole and

informed him a subpoena was being issued so Haeg could depose Cole, and
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o @
‘l'equested‘ to know when Cole would be available. Cole responded that he would
be available fo- Be deposed on January 31, 2012.

(2) OnlJ ahuary_ 18, 2012 Haeg issued a subpoena, along with the witness
and travel fees, for Cole to be deposed in Haeg’s office on January 31, 2012.

(3) . On Janvary 27, 2012 Haeg received a 20-page emailed motion from
Cole to quash the .subpoena requiring Cole to be deposed by Haeg or, in the
alternative, that it be held in a “safer” location then Haeg"s office.

4) On January 27, 2012 Haeg received an emailed copy: of the state’s
response to- Cole’s motion to quash his subpoeha. In this response the s.tateroffer'éd
the use of a “secure” sfate conference room at 310 K Street, Suite 308, Anchorage
‘AK 99501. In additjon? ,Fhe state expreésed concern there was no longer a judge
assigned because of ﬁaeg’s motiéﬁ to disqualify Judge Ba‘ulﬁan for cause.

(5)  On January 27, 2012 Judge Bauman faxed Haeg' an order that Haeg
must file any response to.the motion to quash by 1 pm on 1-30-12 and,

| “The depo will not occur in Mr. Haeg’s home in Soldotna,
but may occur on 1-31 if conducted at a court reporter’s office or
other mutually agreed location.” '
| (6) On Jé.nuary 27, 2012 Haeg received the state’s second 42-page
motion té dismiss Haeg’s PCR application.

(7)  On January 27, 2012 — although Judge Bauman must be disqualified

for Coiru;ﬁtion - Haeg contacted both Cole and. Peterson and all agreed to hold

Cole’s deposition in Peterson’s conference room (310 K Street, Suite 308
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Anchorage, AK'99501) on February 7, 2012, beginning at 10 am — if the court
does not quash Cole’s subpoena. [See attached emails].

Discussion of Motion to Quash Cole’s Subpoena

(1)  Cole claims Haeg has already quesﬁoned him about the matters in
question. Haeg has looked at the questions he is currently drafting for Cole’s
déposition and they have never been asked of Cole.

(2)  Cole claims “Collateral Estoppel” prevents Haeg from deposing
Cole because Haeg had previously litigated the issue during Alaska Bar
A§sociaﬁ0n fge arbitration against Cole. Cole then cites the requirement that the
issue to be precluded from re-litigation must be identical to that decided in the first
action. Haeg filed fee arbitration against Cole to recover money he had paid Cole
and this is not i1dentical to Haeg’s PCR claim Cole gave him ineffective assistance
of counsel which resulted in an unfair trial and sentencing. The fee arbitrators
specifically wrote that Haeg’s fee arbitration complaint was Haeg:

“should be excused from paying a fee.”
After fee arbitration the Alaska.Bar Association specifically wrote;
“Whether Mr. Cole committed ineffective assistance in your
criminal case is not a question that is resolved through disciplinary
proceedings.”

It is clear Haeg’s claim of ineffective assistance of counsel was not litigated

during the Alaska Bar Association fee arbitration proceedings.

(3) Haeg has previously asked for an affidavit from Cole and Cole

"~ responded in writing:
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“I am not aware of any legal duty I have to spend my time
answering these questions. I do not intend fo answer any of your
questions.”

Now that he has been subpoenaed Cole provides an affidavit that answers
absolutely none of the questions Haeg requires Cole to answer for the meffective
assistance of c-ounsel claim. Cole doesn’t.even answer any of the questions Haeg
asked in his original affidavit questions for Cole. In other words if Cole is allowed
to answer questi;)ns of Cole’s own making Haeg is effecti{/e]y pre{fented from a
fair presentation of his case — as Cole will only provide answers that will not
incriminate himself or prove he was ineffective. |

Every ruling authority has stated the attorney fnust answer the written
questions presented to him by the client claiming ineffective assistance and, if the

attorney refuses this, as Cole has, the attorney must answer the client’s questions

during a formal deposition. [See State v. Jones, 759 P.2d 558 (AK 1988)]. Having

an attorney answer questions of his own design 1s absolutely useless — as was
proven by Osterman’s “affidavit” - which answered not a single one of Haeg’s
questions. Questions attorneys will ask of themselves: “Were ybu an a good
attorney?” Answer: “Why yes, and [ was also handsome and polite to boot.”

Cole will never ask himself if fche state gave Haeg immunity for the 5-hour
statement (covering everything Haeg was prosecuted for) the state required Haeg

to make. For Alaska law, in both AS 12.50.101 and the Alaska Supreme Court

case State v. Gonzalez, 853 P.2d 526 (AK Supieme Court 1993), prohibit
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prosecution for anything a person talks about during a statement given due 1o a
grant of immunity — no matter what other evidence there is:

State of Alaska v. Gonzalez. 853 P2d 526 (AK Supreme Court 1993):

Procedures and safeguards can be implemented, such as isolating the
prosecution team or certifying the state's evidence before trial, but
the accused often will not adequately be able to probe and test the
state's adherence to such safeguards.

One of the more notorious recent immunity cases, United States v.
North, 910 F.2d 843 (D.C.Cir) modified, 920 F.2d 940
(D.C.Cir.1990) illustrates another proof problem posed by use and
derivative use immunity.

First, the prosecution could use the compelled testimony to refresh
the recollection of a witness testifying at North's criminal trial. The
second problem, however, is more troublesome. In a case such as
North, where the compelled testimony receives significant publicity,
witnesses receive casual exposure to the substance of the compelled
testimony through the media or otherwise. Id. at 863. In such cases,
a court would face the insurmountable task of determining the extent
and degree to which "the witnesses' testimony may have been
shaped, altered, or affected by the immunized testimony." Id.

Once persons come into contact with the compelled testimony they
are incurably tainted.

When compelled testimony is incriminating, the prosecution can
"focus 1its investigation on the witness to the exclusion of other
suspects, thereby working an advantageous reallocation of the
government's financial resources and personnel.” With knowledge of
how the crime occurred, the prosecution may refine its trial strategy
to "probe certain topics more extensively and fruitfully than
otherwise." Id. These are only some of the possible nonevidentiary
advantages the prosecution could reap by virtue of its knowledge of
~compelled testimony.

Even the state's utmost good faith is not an adequate assurance
against nonevidentiary uses because there may be "non- evidentiary
uses of which even the prosecutor might not be consciously aware."

State v. Soriano, 68 Or.App. 642, 684 P.2d 1220, 1234 (1984) (only

02096



transactional immunity can protect state constitutional guarantee
against nonevidentiary use of compelled testimony). We sympathize
with the Eighth Circuit's lament in McDaniel that "we cannot escape
the conclusion that the testimony could not be wholly obliterated
from the prosecutor's mind in his preparation and trial of the case."
McDaniel, 482 F.2d at 312. This incurable inability to adequately
prevent or detect nonevidentiary use, standing alone, presents a fatal
constitutional flaw in wuse and derivative use immunity.

Because of the manifold practical problems in enforcing use and
derivative use immunity we cannot conclude that [former] AS
12.50.101 1s constitutional. Mindful of Edward Coke's caution that
‘it is the worst oppression, that is done by colour of justice,” we
conclude that use and derivative use immunity 1s constitutionally
mfirm.”

United States v. North, 910 F.2d 843 (D.C.Cir. 1990}

“INJone of the testimony or exhibits...became known to the
prosecuting attorneys...either from the immunized testimony itself
or from leads derived from the testimony, directly or indirectly...we
conclude that the use of immunized testimony by witnesses to
refresh their memories, or otherwise to focus their thoughts, organize
their testimony, or alter their prior or contemporaneous statements,
constitutes evidentiary use rather than nonevidentiary use. This
observation also applies to witnesses who studied, reviewed, or were
exposed to the immunized testimony in order to prepare themselves
or others as witnesses.

If the government chooses immunization, then it must understand
that the Fifth Amendment and Kastigar mean that it is taking a great
chance that the witness cannot constitutionally be indicted or
prosecuted.

This burden may be met by establishing that the witness was never
exposed to North's immunized testimony, or that the allegedly
tainted testimony contains no evidence not "canned" by the
prosecution before such exposure occurred.”

“Where immunized testimony is used... the prohibited act is
simultaneous and coterminous with the presentation; indeed, they are
one and the same. There is no independent violation that can be
remedied by a device such as the exclusionary rule: the...process
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itself is violated and corrupted, and the [information or trial]
becomes indistinguishable from the constitutional and statutory
-transgression,  If the government has in fact introduced trial
evidence that fails the Kastigar analysis, then the defendant is
entitled to a new trial. If the same is true as to grand jury evidence,
_ then the indictment must - be dismissed.”

Haeg has a tape recordings of Cole and Cole’s partner during Haeg's

.prdsecution (attorney Kevin Fitzgerald) testifying under oath that the state

specifically gave Haeg ‘‘transactional immunity” - preventing Haeg from ever

being prosecuted no matter what other evidence there was.

Black's Law Dictionary (9th Ed. 2009).

“T'ransactional immunity protects a witness from prosecution for the offense to
which the compelled testimony relates. " ' :

 Adding insult 10 injury is the fact that not only was Haeg prosecuted when
~ he could not be, he was prosecu?ed with this immunized statement being used in
innumerabfe Wijs.i (a) the exact people §vh0 took Haeg’s immunized statement
(Prosecutor Scot Leaders and Trooper Brett Gibbens) were.the very ones who later
_ pros}eéuted*andrwc;re the main witness against Haeg at trial”— [See Gonzalez and
' Nortﬁ] above; (b) before his trialﬂ excerpts of -Haeé’s ifnmunized statement were
_printed in the An'chbrage Daily News and all other major Alaska newspapers for
Haeg’s jurors and witnesses against him to read — [See Go;lzalez and North]. above
(c) thé maﬁ Haég was required to make during his immunized statement was the
main exhibit presented to Haeg’s jurors at trial in order to convict Haeg — [See

Gonzalez and North] above (d} prosecutor Leaders and Trooper Gibbens recorded
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themselves using the map Haeg was required to mak; to prepare Zellers before his

trial testi;llbriy against Haeg — [See Gonzalez aﬁd North] above and (e) Zellers,

“and Zellers’ attorney Kevin Fitzgerald, have testified Zellers | cooperated and

testified fér the state as a direct result of Haeg’s statement — [See Gonzalez and
North] above. |

To keep this document short Haeg will not go over in detail the numerous

otiler issues that prove Cole knowingly helped the‘s_tate protect the Wolf Control

- Program by first illegally breaking Haeg financially and.then by i-llegally framing

Haeg for guiding crimes — the elimination of all evidence that the state was

fraudulently conducting the Wolf Control Program by telling permittees like Haeg

they must take the very actions Haeg was then prosecuted for taking; the knowing -

falsification of evidence to Haeg’s guiding area - which the state then used to

justify chargmg Haegw.i'th guiding crimes and shift the focus from the Wolf

Control Program; the knowing use of false warrants to the seize and deprive Haeg

of planes and other property he needed to provide for his family; the failure to-

provide the required immediate hearings to protest the deprivation of Haeg’s

‘business property; the illegal use of a plea agreement to strip Haeg of a years

income before forcing him to trial; and the refusal to obey valid subpoenas to

answer in open court questions of the forgoing.

In 7‘1ight of the above it is clear Cole must answer questions of Haeg’s

choice: and not answer questions of his own choice.
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(4)  The above also serves to conceal the fact that all Haeg is required at
this stage is make the case that there is a material issue in dispute that requires an
evidentiary hearing to resolve. In other words all that is required of Haeg is to
make a claim, which, if true, would mean he is entitled to post-conviction relief
and to have Cole (or any of Haeg’s other attorneys) respond that Haeg’s claims are
not true. Then, since there is “a material issue in dispute” an evidentiary hearing
must be held in open court for witnesses and evidence to be presented so the court
may determine the cred_ibility of the witnesses by their de_meano-r, as they are

thoroughly cross-examined. [See State v. Jones, 759 P.2d 558 (AK 1988), Peterson

v. State, 988 P.2d 109 (AK 1999), and Puisis v. State, 2003 WL 22800620 (AK

2003)]. All authorities hold that open court testimony and cross-examination in
front of a judge is required when credibility is an issue. Instead, Haeg is being
forced to conduct his entire PCR by written quesiions and depositions so skilled,
evasive, and corrupt attorneys do not have to face the corruption cleansing effect
of testimony and cross-examination in open-court while watched by the public.

(S) Cole claims his deposition cannot be held in Haeg’s office because:

“Haeg has a history of threatening counsel and has acted
- irrationally in the past.”

Haeg has never threatened counsel and has not acted irrationally — proved
" by Cole not be-ing able to provide a single instance of either. All Haeg has dong is
consistently stated that he will not stop until Cole, and all those who have

conspired to violate our constitution by using the publics trust and the color of
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law, are held accountable. Haeg does not feel this is threatening or irrational —
Haeg feels it appropriate and required by our constitution and all those who have
died for it.

(6)  Other statements made by Cole in his “affidavit”, which answer only

questions of his own choosing, are misleading or provably false. This additional

perjury by Cole is to create the impression that he had informed Haeg of what
could be done to combat the numerous constitutional violations by the state to

illegally prosecute and bankrupt Haeg and that his actions in regard to an

meffective assistance of counsel claim have already been litigated during fee

arbitration. Other false and misleading claims by' Cole are that 1t was the
responsibility of Haeg’s second attorney (Arthur “Chuck” Robinson) to combat
the state’s illegal prosecution of Haeg. This is very puzzling as Haeg has tape-
recordings of Robinson currently stating the reason he did nothing to combat the
state’s illegal prosecution of Haeg was that it was Cole’s duty to do so in the
beginning and that he (Robinson) had no obligation to do so later or to expose or
use the ineffective assistance of counsel by Cole to help Haeg later.

(7)  Inresponse té the court’s 1-27-12 order (even though Judge Bauman
must be removed from Haeg’s case for corruption) Haeg contacted both Cole and
Peterson and both agreed to conduct Cole’s deposition in the state’s conference
room at 310 K Street, Suite 308, Anchorage, AK 99501 on February 7, 2012 —

unless the court (not Judge Bauman) grants Cole’s motion to quash his subpoena.

10
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State’s Second Motion to Dismiss Haeg’s PCR

State attorney Andrew Peterson claims in his second motion to dismiss that
Haeg’s supplemental PCR claim, that Peterson himself committed prosecutorial
misconduct by falsifying the law to the court, must be dismissed.

Prior Proceedings

(1)  On June 8, 2010 and on April 7, 2011 Petersonl filed motions with
Magistrate Woodmancy (who has no legal training whatsoever) that the judgment
against Haeg must be, and could be, modified because the state wanted to sell the
plane seized during ngg’s case but could not get title to it. Peterson explained
that the F'ederal Aviation Adnﬂnistfation would not transfer the plane title to the
state because the corporation Bush Pilot Inc. owned the plane and the Judgment

| the state was trying to use to authorize transfer of title was agaiﬁst David Haeg.

(2) In his oppositions, sent to both Peferson and Magistrate
Woodmancy, Haeg pointed out his judgment was pronounced nearly 5 years

previous and the law (AS 12.55. 088), backed up by the Alaska Supreme Court

(Davenport' v. State, 543 P.2d 1204 (AK Supreme Court-1975)) clearly and

specifically prohibited modification of a judgment afier 180 days of judgment

being pronounced — even if the reason was fraud. The Supreme Court specifically
ruled no court had authority to relax the 180-day tiﬁe limit imposed by AS
12.55.088. |

(3)  Magistrate Woodmancy took no actioﬁ on the state’s June 8, 2010

motion but after being affirmatively informed the law specifically prohibited this,

11
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granted the state’s April 7, 2011 motion to amend the judgment against Haeg over
5 years after judgment was pronounced - so the stat:e could obtain title (o a plane
which was owned by a legal entity that was never charged, taken fo irial, or
convicted.

(4)  Haeg appealed Woodmancy’s order and filed a motion to amend his
PCR- with the claim Peterson committed prosecutorial misconducts by falsifying
the law to ignorant Magistrate Woodmancy.

(5) In his illegal orders of January 3, 2012 (made without the required
and demaﬁded open-to-the-public hearings) Judge Bauman, after completely
gutting Haeg’s PCR of all substance, granted Haeg’s request to add Peterson’s
prosecutonial misconduct to what little remained of Haeg’s PCR claims.

(6)  On January 19, 2012 Peterson filed his second motion to dismiss
Haeg’s PCR claim of prosecutorial misconduct by falsifying the law to the court.

In his 42-page motion Peterson again and again makes the claim the court must

modify the judgment against Haeg 5 years after the fact so the state can dispose of

the plane seized during the prosecution.of Haeg. In his current 42-page motion
Peterson makes not a siﬁgle reference to, or d?spure, Haeg’s claim the law (AS
12.55.088), backed up by the Alaska Supreme Court (Davenport v. State, 543 P.2d
1204 (AK 1975)) prohibit modiﬁcatioﬁ of a judgment afier .]80‘ days of the
Judgment first being pronounced — even if the reason was fraud. |
Peterson simply claﬁns, “Haeg’s allegation» 1s without merit and should be

dismissed by the court.”

12
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Discussion

It is unacceptable that the sfate, with full knowledge of what it is doing and
in full view of the public, is using its incrédible power to intentionally violate the
~ law that 1s meant fo protect the fragile citizen from the government.
It is clear the motive for this is to “fix” and cover up the fact the state never
provided the- plane’s legal owner (Bush Pilot Inc) with the requifed hearings,
-_charges, and trial that would (1) expose the plane’s seizure warrants were
irltenfionaily and rﬁaterially falsified; (2) éxpose the immediate due process
mandatory when seizing business property was not provided; (3) expose the state
had destroyed evidence proving no crime had been committed; (4) expose the state
~ had manufafznl;ed false evidence to create a crime; (5) expose the state had
intentionally viélated »numefous other rights that are supposed to.guarantee fair
proceedings; and.'(6) expose that Judge Murphy, Trooper 'Gi.bbens, prosecutor
Leaders, judicial conduct investigator Marla.Greenstein; and numerous other
attofnws including Peterson have conspired to d_o and cover up the forgoing.

Rather then admit and expose the illegality - provenA by the Federal

Aviation Administration’s refusal to transfer title — it is far easier 0 just break the .

aw again to now convict and sentence the Bush Pilot Inc. without any trial or
sentencing — exactly as the. state broke a stunning amount of | léws and
constitutional rights when théy p;osecutéd Haeg. |

The state’s continued insristence the court become a party in breaking the

indisputable law, because “the end jﬁstiﬁes the means”, proves the chilling fact
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that this corruption must be very widespread and accepted. Even after being found
out Peterson still fully expects the courts to sanction and approve, as they must
always have in the past, the blatant illegality.

After this display of naked corruption it is no wonder no one hesitated to
frame Haeg to cover up for the fraudulent Wolf Control Program.

And think very carefully of this: who could not be convicted of anything,
no matter how innocent they are, if the state is allowed to destroy favorable
evidence and to manufacture false evidence — all concealed by the false advice of
your own trusted attorneys?

| Conclusion

In light of the above Haeg respectfully asks the court to:

(1)  Deny Cole’s motion to quash his subpoena.

(2)  Order Cole to appear and be deposed at 310 K Street, Suite 308
Anchorage, AK 99501 on February 7, 26 12 starting at 10 am. |

(3) Order and schedule an open-to-the-public oral argument hearing in

open court on the state’s motion to dismiss — AS IS REQUIRED BY RULE

Ti(e)(2): .

(4)  AFTER holding the REQUIRED 0pen-t0-’the-public oral argument
in open’ court on the stlate’s second motion to dismiss, deny the state’s second
moﬁon to dismiss.

The enofmit& and growing size of the cover up being attempted is mind-

boggling. Haeg and a growing number of the public continue to watch in horror as
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attorney after attorney and judge after judge try to cover up the impossible.
Calmly, inexorably, and with complete disregard to personal consequences Haeg,
along with many others seriously concerned, will continue to very carefully
document the now rapidly expanding corruption, conspiracy, and cover up in his
case and, when no more are willing, or forced, to “drink the loyalty Kool-Aid”,
will fly to Washington, DC and not leave until there is a federal prosecution of
everyone involved.

. Our constitution and the innumefable people who have died for it demand
nothing less.

I declare under penalty of perjury the forgoing is true and correct. Executed

on { jes fui/;/ 5 O/ L, Zc/2 . A notary public or other official empowered
to administer oaths is unavailable and thus I am certifying this document in
accordance with AS 09.63.020. In addition I would like to certify that copies of
many of the documents and recordings proving the corruption in Haeg’s case are

located at: www.alaskastateofcorruption.com

'Dav1d S. Haeg /
PO Box 123 /
Soldotna, Alaska 99669

(907) 262-9249 and 262-8867 fax
haeg(@alaska.net

Certificate of Service: I certify that on .—)’(;ﬂua;/./ 30 p 2”& a
copy of the forgoing was served by mail to the following parties: Peterson, Cole,
Judge Gleason, Judge Joannides,. U.S. Department of Justice, FBI, and media.

By: A A_cZ /
yi g
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| will ask the court to order you appear on one of theéé’déys"in Peterson's cor'llfereﬁcéfroom if you do not
get back to me before [ finalize my opposition to your motion to quash.

David Haeg
907-262-9249

-— QOriginal Message -----

From: Karin Gustafson

To: haeg@alaska.net ; andrew.peterson@alaska.gov
Sent: Thursday, January 26, 2012 6:07 PM

Subject: Haeg v. Cole

Attached are copies of the following pleadings which were fax filed today with the Kenai court:

Motion to Quash Subpoena, Memorandum in Support, Affidavit in Support, and proposed Order
| Metion for Expedited Consideration and proposed Order

Karin Gustafson

Law Offices of Marston & Cole, P.C. -
821 N Street, Suite 208

Anchorage, Alaska 89501

(907) 277-8001 (voice)

(907) 277-8002 (fax)

kgqustafson@MarstonCole.com(email) ’

1 WARNING: The information contained in this email (including any attachments) is CONFIDENTIAL and
may be PRIVILEGED COMMUNICATIONS. If you are not the intended recipient of this email, you may
not read, retain, copy, distribute, or disclose the content of this email. If you have received this email in
error, piease advise us by calling (907) 277-8001 and/or by retum email.

Cole Loy ?07 277»5602_
gw(ééff-/u// f/@/z O A j_a”’\“"/ 27 20/2
(A S 03 /’/m
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uibject: _RE: Haegv Cole
’ .Dear Mr Haeg, R

deposmon he accepts your offer to have the deposrho
am, in Mr. Peterson's conference room:-in Anchorage:-

Plea;ée let me know if you have any other questions..”

Karin Gustafson

From: Haeg [mailto:haeg@alaska.net]
Sent: Friday, January 27, 2012 4:45 PM
To: Karin Gustafson

Cc: Peterson, Andrew (LAW)

Subject: Re: Haeg v. Cole

Brent Cole,

Although your secretary stated you were in | have yet to get a phone call back from you. Andrew Peterson
offered to hold your deposition in his conference room (OSPA) in Anchorage. The dates both he and | can
make are February 2 (starting at noon), 3, 7, 9, or 10. Let me know ASAP which of these days are
acceptable in case the court does not grant your mation to quash the subpoena.

| will ask the court to order you appear on one of these days in Peterson's conference room if you do not
get back to me before  finalize my opposition to your motion to quash.

. David Haeg
907-262-9249

— Original Message ----

From: Karin Gustafson

To: haeg@alaska.net ; andrew.peterson@alaska.gov
Sent: Thursday, January 26, 2012 6:07 PM .
Subject: Haeg v. Cole . ’ .

Attached are copies of the following pleadings which were fax filed today with the Kenai court:

Motion to Quash Subpoena, Memorandum in Support, Affidavit in Support, and proposed Order -
Motion for Expedited Consideration and proposed Order

Karin Gustafson

Law Offices of Marston & Cole, P.C.
821 N Street, Suite 208

Anchorage, Alaska 99501

(907) 277-8001 (voice)

(907) 277-8002 (fax)
kqustafson@MarstonCole.com({email)

WARNING: The information contained in this email (including any attachments) is CONFIDENTIAL and
may be PRIVILEGED COMMUNICATIONS. If you are not the intended recipient of this email, yott may
not read, retain, copy, distiibute, or disciose the conlent of this email. If you have received this email in

error, please advise us by calling (907) 277-8001 and/or by returmn email,

02108
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LAW OFFICES OF MARSTON & COLE, P.C.
821 N Street, Suite 208
Anchorage, Alaska 99501

(907) 277-8001
(907) 277-8002 fax
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Brent R. Cole, Esq.

Law Offices of Marston & Cole, P.C.
821 N Street, Suite 208

Anchorage, AK 99501

(907) 277-8001

IN THE DISTRICT COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
Vs. )
)
STATE OF ALASKA, )
)
Respondent. )
} Case No.: 3KN-10-01295CI

ORDER GRANTING EXPEDITED CONSIDERATION
OF MOTION TO QUASH SUBPOENA

Having considered Brent R. Cole's Motion for Expedited Consideration of his

Motion to Quash Subpoena, and any oppositions relating thereto,

IT 1S ORDERED that Brent R, Cole's Motion to Quash Subpoena will be decided
*
on an expedited basis.
.{b\

DATED this Z. 2 day of \_T An , 2012, at Anchorage, Alaska.

/...%[ -2 . A Je4pAGE Carl Bauman .'_
Q)\( quj_ Y A j 137 (’P.m Judge of the Dlsfrlct Court X
_Zon [230-y, e gy willpor occuk oo
Order (_.‘:rantmg Expedited Consideration "y
of Motion to Quash Subpoena s M\‘U A S“c,&pm, b«f: MI’*’I oce
Haeg v. SOA, 3KN-10-01295c1 MW, ft [ Y
Page | of -V F conductes sta Coenl Refol

ofCce or glher wactually 25reed fecption., &
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Anchorage, Alaska 99501
(907) 277-8001
(907) 277-8002 fax

LAW OFFICES OF MARSTON &-COLE, P.C.
8§21 N Street, Suite 208

01/ 2672018 172

Warston&Cole 0187021

Brent R. Cole, Esq.

Law Offices of Marston & Cole, P.C.

821 N Street, Suite 208 :

Anchorage, AK 99501 : i ~<so, iy g7,

(907) 277-8001 At jegithe, 3 .
n'ai 4 ,a:f s ‘ #
IN THE DISTRICT COURT FOR THE STATE OF ALX‘@‘{@;

DAVID HAEG, )
)
Applicant, )
Vs. )
)
STATE OF ALASKA, )
)
Respondent. )
' ) Case No.: 3KN-10-01295CI

MOTION FOR EXPEDITED CONSIDERATION
OF MOTION TO QUASH SUBPOENA

Brent R. Cole, by and through counsel, the Law Offices of Marston & Cole, P.C.,

moves for expedited consideration of his Motion to Quash Subpoena. Mr. Cole requests

his motion be decided on .an expedited basis because the deposition is scheduled for

January 31, 2012. This motion is supported by the attached Affidavit of Counsél.
DATED this i('_-‘:ay of January, 2012, at Anchorage, Alaska.

LAW OFFICES OF MARSTON & COLE, P.C.

Bﬁ:ﬁ*\ @\__—

Brent R, Cole
AK State Bar No. 8606074

Motion for Expedited Consideration
of Motion to Quash Subpoena
Haeg v. SOA4, 3KN-10-01295CI

Page 1 of 1 02110




{907) 277-8001
(907) 277-8002 fax

LAW OFFICES OF MARSTON & COLE, P.C.
821 N Street, Suite 208
- Anchorage, Alaska 99501

01728/ 2012 17 26 FAK
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Brent R. Cole, Esq.

Law Offices of Marston & Cole, P.C.
821 N Street, Suite 208

Anchorage, AK 99501

(907) 277-8001

IN THE DISTRICT COURT FOR THE STATE OF ﬁb@%&l\

Vit "Dur&_,
» Ty
THIRD JUDICIAL DISTRICT AT KENAI “""‘" A a"f,' Gis;
A2y a0y
DAVID HAEG, ) \5’;‘%
)
Applicant, )
V8. )
)
STATE OF ALASKA, )
| )
Respondent. ) :
) Case No.: 3KN~10-01295CI

CERTIFICATE OF SERVICE

This is to certify that on this 26th day of January, 2012, copies of the Motion to
Quash Subpoena, Memeorandum, Affidavit of Counsel, and proposed Order and Motion

for Expedited Consideration and proposed Order were mailed, faxed, e-mailed to the

following:
David Haeg Andrew Peterson, Esq.

1|P.O. Box 123 OSPA, Special Prosecutions Unit
Soldotna, AK 99669 310 K Street, Suite 308

Anchorage, AK 99501

Certificate of Service
Haeg v. SOA, 3KN-10-01295C]

Page 1 of 2
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.
DATED this Z4 day of January, 2012, at Anchorage, Alaska. |
LAW OFFICES OF MARSTON & COLE, P.C.

By: '%Q_g‘& Q\f’

Brent R. Cole
AKX State Bar No. 8606074

{907y 277-8001
(907) 277-8002 fax

LAW OFFICES OF MARSTON & COLE, P.C.
821 N Street, Suite 208
Anchorage, Alaska 99501

Certificate of Service
Haeg v. SO4, 3KN-10-01295C1
Page 2 of 2
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Marston&Cole

Brent R. Cole, Esq. State :‘;‘ aif;y ?ff:;ﬁ%ffj"ts
Law Offices of Marston & Cole, P.C. Kanal, Afqgpe*ict
821 N Street, Suite 208 JAN

Anchorage, AK 99501 ' ' : 2 7 2012

(907) 277-8001 By__ " O the T

IN THE DISTRICT COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

) DAVID HAEG, )
< )
of Plaintiff, )
- vs, )
= )
& = STATE OF ALASKA, )
z&2 1 )
g T = Defendant. )
ﬁ 2 -5 g g ) Case No.: 3KN-10-01295CI
o Bl
SESSR
i Z2E8 S | MOTION TO QUASH SUBPOENA
— 55 a
He 5 = COMES NOW Brent R, Cole and moves to quash the subpoena to Brent Cole
Q .
LE which commands his appearance at Mr. Haeg’s house on January 31, 2012, at 10:00 am.
b .
E The reasons for this motion are more fully set forth in the memorandum filed herewith.
—

An Order is provided for the Court’s convenience.

#
DATED this Zls day of January, 2012, at Anchorage, Alaska.
LAW OFFICES OF MARSTON & COLE, P.C.

e (UL

Brent R. Cole
AKX State Bar No. 8606074

Motion to Quash Subpoena .
Haeg v, S04, IKN-10-01295C1

() Page 1 of 1 | 02113




LAW OFFICES OF MARSTON & COLE, P.C.

821 N Street, Suite 208
Anchorage, Alaska 99501

0172672012 1723 FAK

(907) 277-8001
(907) 277-8002 fax

11 821 N Street, Suite 208

80727780 MarstongCole 003/02 1

Brent R. Cole, Esq.
Law Offices of Marston & Cole P.C.

Anchorage, AK 99501
(907) 277-8001

&Qb e
IN THE DISTRICT COURT FOR THE STATE OF AL@%@&, ’:;m .
ha; A oy '
THIRD JUDICIAL DISTRICT AT KENAL JAN 25 laaky "
2012
O e ;
DAVID HAEG, ) r”"’c""ns
g,
) Puny,
Applicant, )
Vs. o )
)
STATE OF ALASKA, )
)
Respondent. )
) Case No.: 3KN-10-01295CI

MEMORANDUM IN SUPPORT OF MOTION TO QUASH

SUBPOENA TO BRENT R. COLE

Brent Cole, as previous counsel for Mr. Haeg, seeks to quash a subpoena issued by
the Applicant in the above-captioned matter for the following reasons:

1. Thcrey is no reason for the applicant to question counsel about thp matters in
question because he has already done so on a previous occasion. M. Haeg questioned
counsel under oath extensively during a fee arbitration case that was held in 2006. The
applicant raised the same issues in the fee arbitration case that he is raising in this post-
conviction relief application. Namely that counsel failed to provide competent legal
services during his representation of Mr. Haeg from April 2004 unti] he was dismissed in

November 2004.

Memorandum in Support of Motion to Quash

Subpoena to Brent R. Cole

Haegv. SOA4, 3KN-10-01295C1

Page 1 of 6 02114
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LAW OFFICES OF MARSTON & COLE, P.C.
821 N Street, Suite 208

2. The Doctrine of Collateral Estoppel precludes the applicant from re-
litigating the ‘same issues that have already been litigated and ruled upon by the fee
arbitration, Kenai Superior Judge Brown, the Alaska Supreme Court, and the U.S.
Supreme Court. Mr. Haeg was a party in those prior proceedings, the same issues of
attorney competence were raised, and he had every opportunity to litigate these issues in
the fee arbitration proceedings.

3. Counsel is providing an affidavit regarding the allegations in the applicant’s
application for post-conviction relief.

4. The applicant has scheduled this deposition at his home in Soldotna.
Counsel agreed to this date thinking that the deposition was going to be in Anchorage.
The applicant has a history of threatening his counsel and hés acted irrationally in the
past. Counsel does not feel safe having this deposition at the applicant’s home. Counsel
is requesting that if a deposition is necessary, that it be done in Anchorage at a neutral
site where any safety concerns can be addressed. Under these circumstances, it is not
prudent for a former attorney of the applicant to appear at a deposition in his home,

I. FACTS
Counsel represented the applicant from approximately April 10, 2004, through his

arraignment in November 2004, The applicant then fired counsel and hired Mr. Chuck
Robinson who represented the applicant through trial. The applicant was ultimately
convicted and this conviction was affirmed on appeal. In 2006, the applicant initiated a

fee arbitration complaint against counsel. A fee arbitration hearing was conducted over

Memorandum in Support of Motion to Quash
Subpoena to Brent R. Cole

Haeg v. $OA4, 3KN-10-01295CI

Page 2 of 6
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LAW OFFICES OF MARSTON & COLE, P.C.
821 N Street, Suite 208

Anchorage, Alaska 99501

(907) 277-8001
(907) 277-8002 fax

0172672015 1728 FAX

507127780 Marston&Cole

several days. Mr. Haeg represented himself at these proceedings and claimed that
counsel was ineffective in trepresenting him in 2004, entitling him to a return of all
monigs paid and compensation. These proceedings were recorded, although there were
problems, but the applicant also had a tape recorder and has had these recordings
transcribed. These transcripts were made part of the record on his appeals.' The Fee
Review Committee rendered its decision on August 25, 2006 and rejected the applicant’s
claims that counsel was ineffective. Mr. Haeg appealed the Fee Committee’s decision to
the Superior Court in Kenai, which affirmed the Fee Review Committee’s decision on
June 15, 2007. Mr. Haeg went on to appeal the decision of the Kenai Superior Court to
the Alaska Supreme Court. ’fhe Alaska Supreme Court affirmed the Fee Review
Committee’s ruling with one exception, to direct the superior court to delete the
affirmative award of fees in favor of counsel as an award on a claim not submitted. See
Haeg v. Cole, Alaska Supreme Court Opinion No. 6334, January 30, 2009. Mr. Haeg |
then petitioned for a rehearing on the Alaska Supreme -Court’s decision, which petition
was denied. On May 14, 2009, Mr. Haeg filed a petition for a writ of certiorari with the
Supreme Court of the United States, and that petition was denied on October 5, 2009.

v

II. ARGUMENT

A Prior Questioning Under Oath.

At this point, Mr. Haeg has already questioned counsel under oath. This occurred

at the fee arbitration hearing. This testimony was both recorded and transcribed and is in

' Counsel has not atached the transcript or the decision and award or any of the decisions on appeal because of the
voluminous nature of these documents and the need for an expedited decision. Copies of any of these documents

Memorandum in Suppert of Motion to Quash

Subpoena to Brent R, Cole

Haegv. S04, IKN-10-01295C1
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the applicant’s possessidn, 1t is part or the record on the applicant’s appeal of the fee
arbitration hearing and part of récord in this case. Generally speaking a litigant only gets
one opportunity to depose and individual in a case. The applicant has essentially already
had the opportunity to question counsel under oath on the very issues which he now seeks
another deposition. There has been no showing of why he needs a second opportunity to
question counsel in this matter, or how the issues might be different in this case than in
the fee arbitration case. Absent such a showing, he should not be given a second
opportunity to take the deposition of coun;sel.

B. Collateral Estoppel.

“There are three requirements for application of collateral estoppel: (1) The plea of
coilateral estoppel must be asserted against a party or one in privity with a party to the

first action; (2) The issue to be precluded from re-litigation by operation of the doctrine

(907) 277-8001
(907) 277-8002 fax

must be identical to that decided in the first action; (3) The issue in the first action must

Anchorage, Alaska 99501

have been resolved by a final judgment on the merits.” State v. United Cook Inlet Drift

Ass'n, 868 P.2d 913 (Alaska 1994) citing Mwrray v. Feight, 741 P.2d 1148, 1153 (Alaska |

LAW QOFFICES OF MARSTON & COLE, P.C.
821 N Street, Suite 208

1987). In this case, all three requiremenfs for applying collateral estoppel to the
applicant’s claims against counsel are in place and should be applied. The applicant was
a party in the fee arbitration hearing. He is the same party in these proceedings. The
applicant now claims that counsel was ineffective in representing him from April 2004

through November 2004. He made the same claims when he pursued the fee arbitration

can be provided in expedited fashion upon request.

Memorandum in Support of Motion to Quash

Subpoena 1o Brent R. Cole

Haeg v, SOA, IKN-10-01295C1
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50721780 Marston&Cole

claims against counsel back in ‘2006. Finally, the fee arbitration panel ruled against the
applicant and this ruling was affirmed at every level including the Alaska Supreme Court
and the U.8. Supreme Court. Under these circumstances, the applicant should be
collaterally estopped from relitigating issucs already decided.

C.  Affidavit of Brent Cole,

In order to facilitate a resolution of this matter, counsel is providing an affidavit in
lieu of a deposition regarding the allegations in the Application for Post-Conviction
Relief. See Affidavit ofl counsel. This affidavit mirrors the testimony given at the fee
arbitration hearing.

D. Venue of the Deposition.

If the court still determines that the applicant is entitled to take the deposition,
counsel requests that the Court order that the deposition be conducted in Anchorage at a
site that can insure the safety of the participants. The applicant has threatened other
attomeys who have represented him, He can be unstable. The attached affidavit
demonstrates that counsel does not feel comfortable having the deposition taken at
applicant’s home. Counsel also requests that this deposition be done in Anchorage to
reduce the inconvenience and to allow it to be taken in a place more conducive to the
safet).r of the parties.

III. CONCLUSION

For the reasons forth above, it is requested that the Court hear this matter on

shortened time and grant the requested relief,

Memorandum in Support of Mation tad Quash
Subpoena to Brent R. Cole

Haeg v. SOA, 3KN-10-01295C]|
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, AE
DATED this Z& day of January, 2012, at Anchorage, Alaska.

LAW OFFICES OF MARSTON & COLE, B.C.

Brent R, Cole
AK State Bar No. 8606074

Memorandum in Support of Motion to Quash
Subpoena to Brent R. Cole

Haeg v. SOA, 3KN-10-01295CI
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LAW OFFICES OF MARSTON & COLE, P.C.
821 N Street, Suite 208
Anchorage, Alaska 99501

Brent R. Cole, Esq. | nal, Alagkg - Ot
Law Offices of Marston & Cole, P.C. . AN 21
821 N Street, Suite 208 Clerk of g, -
Anchorage, AK 99501 By the Triat Goupy,
(907) 277-8001 Deputy
IN THE DISTRICT COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI
DAVID HAEG, )
)
Applicant, )
Vs, - )
)
STATE OF ALASKA, )
)
Respondent. )
) Case No.: 3KN-10-01295CI
. AFFIDAVIT OF COUNSEL IN SUPPORT OF MOTION TO
QUASH SUBPOENA AND FOR EXPEDITED CONSIDERATION
STATE OF ALASKA )
) s8
THIRD JUDICIAL DISTRICT )
Brent R, Cole, being first duly sworn, deposes and says:
1. I received a subpoena on January 24, 2012, to give testimony in this matter.

This subpoena directs me to appear at Mr. Haeg’s house in Soldotna, Alaska, at 10:00
am. Although I spoke with Mr. Haeg about this date, I specifically requested that this
deposition be held in Anchorage. '

2. I was retained by Mr. Haeg to0 represent him on Fish & Game charges on or
about April 10, 2004. This representation occurred as a result of meetings I had with Mr.
Haeg regarding an ongoing trooper investigation for killing wolves same day airborne
outside an area where he had a permit to operate. Mr. Haeg was a well known and
Affidevit of Counsel in Support of Motion to

Quash Subpeena and for Expedited Consideration
Haeg v, SOA4, 3KN-10-01295CI
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licensed big game guide who provided spring bear hunting opportunities for his clients.
These hunts can be particularly lucrative with guides charging $10-$15,000 per hunter.
When I spoke with Mr. Haeg at the time, the troo;:érs had seized one of his aircraft after
searching both his lodge and his home with search warrants. Mr. Haeg was extremely
emoﬁ'onal at the time and was very concerned that he was going to lose his guiding
business, which he had worked many years to build into a successful operation. Mr.
Haeg nevef denied that he shot the wolves in question or that they were outside the area
for which he had an aerial wolf hunting permit. He had falsified documents when the
wolf hides were sealed by incorrectly identifying whete and how the wolves were killed.

3. At that time, AS 08.54.605 mandated that if a big game guide received a
sentence in excess of five days in jail or a $1,000 fine for violating a fish .& game statute
or regulation, the violator was precluded from applying for their big game commercial
services license for a period of five years.

4, In 2004 I had been practicing for approximately 18 years in Alaska. While
a prosecutor for the state of Alaska, I worked with the commercial services enforcement
division with the Alaska State Troopers, which focused on prosecuting guides and
outfitters for fish and wildlife violations. After leaving the district attorney’s office, I
later began practicing criminal defense law and specialized in repr'esenting hunters,
fishermen, guides, assistant guides, and outfitters in all facets of fish and game law. I
have represented individuals and corporations on fish and game matters around the state.
I have taught courses on fish and game crimes and sanctions in the state.

5. Afler listening to Mr. Haeg’s story, I likewise was very concerned with
how he would be punished if and when this case was filed and felt there was a strong
possibility that unless a plea agreement was negotiated, he would receive a sentence

exceeding five days in jail or a $1,000 fine. In either instance, such a sentence would

Affidavit of Counsel in Support of Motion to
Quash Subpoena and for Expedited Consideration
Haeg v. 504, 3KN-10-0(295C1
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automatically disqualify him from being a guide for five years pursuant to AS 08.54,605.
Based on my experience, I also believed that if a negotiated disposition was not reached,
he would have his privilege to hunt taken away by a court in Alaska, which would also
disqualify him from being a guide during the period of revocation. Finally, I had been
involved in a number of cases involving guides who conducted illegal hunts through the
use of aircraft or boats and was sure that the state of Alaska had a legal basis for seizing
and forfeiting Mr. Haeg’s aircraft. I advised Mr. Haeg of all of these concerns early in
my representation of him. Because his overwhelming desire was to avoid losing his
guide license we agreed upon a strategy to minimize the damages in his case and the
length of any suspension of his guide license.

6. In handling a case where your client has obviously violated the law and
when faced with this knowledge and the possibility of severe penalties, there are limited
strategies available for a defendant. On one hand, you can refuse to negotiate with the
prosecutor, demand the return of any equipment seized, and contest each and every
aspect of the state’s case. This can be a positive strategy if you are successful.
Unfortunately, it can also be an extremely detrimental strategy if you are unsuccessful
and you are convicted. On the other hand, it is not uncommon in these types of case for
the partics to engage in a.dialog whereby a defendant cooperates ivith the prosecuting
authorities in order receive concessions on the crimes that he will be convicted of and the
punishment he will receive. The negative side to this strategy is that once you engage in
discussions with the prosecuting authorities, you are often required to give statements
outlining your criminal culpability and the culpability of others. Additionally, once you
start down this track, it is very difficult to change course later on and adopt a strategy to
fight the charges. The positive results from this strategy are that a defendant can receive

significant reductions in penalties and charges that ar¢ brought against him or her based
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upon their acceptance of responsibility. These different strategies were explained to Mr.
Haeg, and he ultimately agreed that it was better to try to take steps to minimize any
license re:\/ocatiqns or sﬁspensions of his big game commercial services license than to .
fight the case brought by the state.

7. Additionally, Mr. Haeg had a number of spring bear hunters who were
coming to Alaska to hunt that spring. In order to keep the state from shutting down his
business that spring and having to return all the deposits that had been made to those
hunters, we were able to negotiate that Mr. Haeg would be able to continue to conduct
these hunts. The state required that Mr. Haeg give' a full statefnent to the investigating
officer outlining his criminal culpability in the shboting of the wolves in question.
Additionally, the state agreed not to immediately file charges but to work toward a
mutual resolution of this case through a plea agreement. Mr. Haeg was in agreement
with this strategy because it allowed him to conduct his spring bear hunts, and it avoided
the immediate filing of charges which would almost assuredly have resulted in onerous
bail conditions and immediate trial preparation. Mr, Haeg was interviewed and the
trooper had a tape recorder at the interview, but despite numerous requests, we never
received a copy of the tape and were informed that the recorder had malfunctioned.

8. Mr. Haeg did occasionally make inquiries about whether or not he could
get back his aircraft which had been seized by the troopers in late March or early Aiaril of
2004, I repeatedly told him that I felt there was sufficient evidence for the state to seize
and forfeit that aircraft because he was a big game commercial services guide who owed
special duties to the state of Alaska to conduct his affairs m matters involving the fish and
game at the highest level of professionalism and because the aircraft was used to facilitate
the uniawful killing of wolves. I knew that this demand was deal killer with Mr, Leaders,

and any attempts to try to recover the aircraft from the state would have resulted in a
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breakdown of any negotiations. | Over the next several months, Mr. Haeg would raise
issues relating to defenses of the charges against him and the seizure of the property. On
every occasion, I reminded him that our strategy was to cooperate with the government in
order to receive limitations on any license revocations in order to protect his business. I
always reminded him that if he chose to fight the charges against him, it would result in a
complete breakdown of any negotiations and would put him in a position where if he was
convicted, his sentence would be dictated by a judge and he would not have the benefit of
negotiating a positive outcome. Based on Mr. Haeg’s statements to me and the evidence
I had, it was clear that he was guilty of the offenses and that if he went to trial, he would
be convicted on most if not all of the charges involving shooting wolves same day
airborne, shooting wolves outside of his permit, unlawful possession, and unswomn
falsification. A conviction on any of these counts, in my opinion, would have resulted in
Mr. Haeg’s receiving a sentence of more than five days incarceration and a fine of more
than $1,000 and resulted in him losing his right to apply for a guide license for five years.
I consistently warned him against placing himself in a situation where he was proceeding
“open sentencing™ and allowing a_judge to make determinations on his sentence after
argument by the parties. My experience in fish and game matters is that judges often
accept the sentencing recommendations of law enforcement and prosecutors in fish and
game matters. | explained as much to Mr. Haeg ON NUMETQus 0CCasions.

9. The parties engaged in extensive settlement negotiations leading up to Mr.
Haeg’s arraignment on November 9, 2004. Initially, tlns was scheduled to be an
arraignment and a sentencing hearing, but the parties reached a resolution on all facets of
the sentence the night before. In fact, Mr, Haeg and his family celebrated this fact with
me on the evening of November 8, 2004. Thereafter, further negotiations developed over

the return of Mr. Haeg’s aircraft that was seized by the troopers. After he learned that the

Affidavit of Counsel in Support of Motion to
Quash Subpoena and for Expedited Consideration
Haeg v. SOA, 3KN-10-01295C

Page 5 of 8 , 02124




- LAW OFFICES OF MARSTON & COLE, P.C.
821 N Street, Suite 208
Anchorage, Alaska 99501

0172672015 1725 FAK

(507) 277-8001
(507)277-8002 fax

‘Harston&[}ole

30721180

state would not accept a substitute aircraft be forfeited, Mr. Haeg fired me and hired Mr.
Arthur Robinson to represent him at his trial. At ‘;hat point, all that had happened was
that he had been arraigned, and he was frec through his attorney to file any motions or
assert any defenses to the charges against him.

10.  Mr. Robinson contacted me and asked me about the statement that Mr.
Haeg had given. I explained to him that I understood that that statement could not be
used against Mr. Haeg at the trial. He asked me to, and I subsequently did, send a letter
to Mr, Leaders confirming this understanding.

11. I later learned, as I expected, that Mr. Hacg was convicted on a number of
counts at trial -in McGrath. This subjected him to being sentenced by the cdurt based
upon the arguments of his counsel and counsel for the state of Alaska, a situation I
repeatedly warned him against. I received a subpoena to attend his sentencing, with a list
of questions that he proposed I answer. I contacted Mr. Robinson, his attorney, and
explained that if I was called to the stand, that in addition to answering the questions that
the court allowed, this would result in Mr. Haeg waiving his attorney-client privilege
regarding our prior conversations and could lead to very damaging information being
presented to the court against Mr, Haeg. Mr. Robinson agreed that that would be a poor
idea and that it would not be necessary for me to travel to McGrath for the hearing. 1did
inform him that [ would be by the phone that.day and if he needed to contact rhe, I would
be available. I never received a call that day.

12.  In 2006, Mr. Haeg filed for fee arbitration against me. He claimed that [
was ineffccﬁve as his counsel for almost the same reasons that he now seeks a finding of
ineffective assistance of couﬁsel under Criminal Rule 35.1. This proceeding occurred
over several days and both Mr. Haeg and I testified under oath, subject to each other’s

cross-¢xamination questions. Mr. Haeg has had that entire proceeding iranscribed and
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made part of the record in the appeals that he filed after the fee review committee decided
against him. At that hearing, Mr. Haeg admitted that he violated the law by shooting
wolves outside the area for which he had a permit. He was given full latitude to question
me about all facets of his allegations of ineffective advocacy.

13. Mr. Haeg appealed the decision of the Fee Review Committee to the
Superior Court in Kenai. Judge Brown affirmed the decision of the fec review
committee. Mr, Haeg appealed this decision to the Alaska Supreme Court, and the
Alaska Supreme Court also affirmed this decision, Finally, Mr. Hacg appealed the fee
arbitration committee’s decision to the United States Supreme Court and they rejected his
appeal.

‘ 14.  Since Mr. Haeg has already had the opportunity to examine me under oath
at the fee arbitration, I’'m not sure what more testimon)‘r I can provide that hasn’t already
been touched upon in my prior testimony. Because I was not the trial attorney, I had no

control over what happened at trial, the presentation of evidence, or the ultimate

(907) 277-8001
(907) 277-8002 fax

Anchorage, Alaska 99501

determinations that the jury and the judge made. Nothing that I did prevented Mr. Haeg
from raising any and all defenses or motions to any of the charges against him. I have
reviewed his application for post-conviction relief, and at least as to me, it appears to be a

rehash of the saie issues that he raised in the fee arbitration hearing.

LAW OFFICES OF MARSTON & COLE, P.C.
821 N Street, Suite 208

15.  Over the last several years, I have had occasion to speak with Mr. Haeg. 1
am concerned about his mental health and my well being. When Mr. Haeg contacted ﬁle
about this deposition, I agreed to the January 31 date, assuming that this deposition, if it
was actually going to take place, would occur in Anchorage. Because of Mr. Haeg’s
implied threats to his former attorneys, I do not feel .comfortable having the deposition
being conducted at his house without some type of arrangements being made to protect

the safety of all involved. If it is truly necessary for me to give a deposition, even after
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the filing the underlying motion to quash, I have two requests. First, that Mr. Haeg not
be allowed to relitigate issues which he has already lost on and appealed. This would
require Mr. Haeg delineating issues of ineffective assistance of counsel that were not
raised at the fee arbitration from issues that are being raised at this post-conviction relief
application. Second, ] request that the deposition be held in Anchorage at a neutral site
where the safety concerns of involved can be accommodated,

16. -1 attemptcd to contact Mr, Haeg regarding the filing of this motion. No one
picked up the phone so I left a voice message at the number. [ am also serving these

pleadings on by e-mail.

e

Brent R. Cole

SUBSCRIBED AND SWORN to before me this day of January, 2012,

Ngfdry Public in and for

gska
y comymission expires:?‘s'/ ‘?/—ZQD/ ?/
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID S. HAEG, )
) et “}"‘{‘:&
Applicant, ) - s;-,";;‘l“@"”\.;‘fw
NEENTEC P
Vs ; - @@5@3{\5‘—#‘3 “ﬂ_
) Sﬁm v w -ES‘GG‘?@,
STATE OF ALASKA, ) "&%ﬁﬂ““v o
) Qe -
Respondent. )
) .

Case No. 3KN-10-1295 CI

STATE’S SECOND MOTION TO DISMISS APPLICATION FOR POST—
- CONVICTION RELIEF

VRA CERTIFICATION
[ certify that this document and its attachments do not contain (1) the name of a victim of a sexual
offense listed in AS 12.61.140 or (2) a residence or business address or telephone number of a
victim of or witness to any crime unless it is an address used to identify the place of the crime or it
is an address or telephone number in a transcript of a court proceeding and disclosure of the
information was ordered by the court.

COMES NOW the State of Alaska (hereinafter “State”), by and through its
undersigned Assistant Attorney General, Andrew Peterson (“Peterson”), and pursuant to
Criminal Rule 35.1(f)(3) and this Court’s Order on Motions to Subplement PCR on
January 3, 2012, hereby moves this Court for dismissal of David S. Haeg’s (hereinafter
“Haeg” or “Applicant”™) Application for Post-Conviction Relief with respect to Haeg’s
supplemental claim that Peterson committed prosecutorial misgonduct regarding the

seized plane. The State will rely upon the facts and proceedings statement set forth by
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the Court of Appeals decision in Haeg v State, 2008 WL 4181532 (Alaska App. 2008)

and the Order on Motic;n to Dismiss by this Court from January 3, 2012.

| Haég’s amendéd PCR allegation claims that Peterson committed
p_rosecutorial misconduct by seeking a modification of Haeg’s judgments in order to
allow the State of Alaska to title Haeg’s airplane which was forfeited to the state in the
underlying criminal case. Haeg’s argument appears to allege that Peterson violated
Alaska Rules of Profe:;sional Conduct 3.3(a)(1) by making a false statement of law to a
tribunal. See Haeg 4-21-11 Motion to Suppleme.nt PCR, p. 8. Haeg’s allegatio.n 1s

without merit and should be dismissed by this Court.

On July 5, 2005, Haeg moved the trial court for an order allowing him
to post a bond for the seized airplane. See Exh. 1. In conjunction with that order,
Haeg filed a signed and notarized afﬁdgvit with the c;ourt, under penality of perjury, .
stating that he was the owner of one Piper PA-12 airplane with FAA Registration no.
_N401 IM. Seeid. Following Haeg’s conviction, the trial court forfeited the airplane

to the State of Alaska. The forfeiture was upheld by the Court of Appeals.

On June 9, 2010, the state filed a motion for modification of Haeg’s
judgrhent. See Exh. 2. The state informed the trial court that it was seeking a
modified judgment in order to allow the state to register Haeg’s airplane. Haeg ﬁled~
an opposition to the state’s motion alleging that there was no authority to 1ssue the

modified judgment as Criminal Rule 35 prohibits modification after 180 days. The

State’s_Second' Motion to Dismiss Application for Post Conviction Relief
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Criminal Rule 53 gives the trial court the authority to relax the criminal rules when a
strict adherence to the rules will result in an injustice. The state argued that it was

the intent of the trial court to forfeit the airplane seized as to all owners and that it

would be an injustice to not uphold this ruling based on a policy of the FAA.

The state further argued that it was not seeking to limit the rights of
any innocent third party owner. If theré was an innocent third party owner, that
individual and/or corporation could file a motion for a remission hearing and attempt
to establish the factors.set forth in Rice. No motion for remission was ever filed by

The Bush Pilot, Inc.

No order was ever issued with respect to the state’s motion filed on
June 9, 2010. The state filed a renewed motion for modification of judgment on
April 4, 2010. See Exh. 4. The state served both Haeg and The Bush Pilot, Inc. a
copy of the renewed motion for modification of judgment. The state requested that
The Bush Pilot, Inc. file a request for a remission hearing in order to give the
corporation the opportunity to seek remission. No opposition or request for
remission hearing was filed by cither party. The trial court granted the state’s

renewed motion.

The pleadings filed by the State of Alaska in this case make it clear that
the prosecutor never lacked candor toward the tribunal. | The prosecutor sufficiently
argued that Criminal Rule 35 did not apply and spéciﬁcally set forth a Criminal Rule

allowing for relaxation of Criminal Rule 35. Finally the prosecutor repeatedly invited
State’s Second Motion to Dismiss Application for Post Conviction Relief
_4 -
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state filed a reply in July 2, 2010 specifically addressing Haeg’s allegations. See

Exh. 3.

The state’s reply specifically set forth the law regulating forfeiture.
The court’s judgment forfeited the airplane used by Haeg to the State of Alaska as to
all owners. If an innocent third party owner exists, that owner must file for a
remission hearing and sufficiently establish that the owner had no knowledge or
reason to believe that the property forfeited would be used to violate the law. See

Exh. 3, p. 2, citing State v. Rice, 626 P.2d 104 (Alaska 1981);

The state argued that under Rice, Haeg would be unable to show the
existence of an innocent tﬁird party owner. See id. The corporation, “The Bush |
Pilot, Inc.,” is a corporate entity that is 100% owned by Haeg and according to
Haeg’s previous affidavit, signed under penalty of perjury, he personaily is the

owner of the airplane. See id.

The state further argued that Criminal Rule 35 did not apply to this
case. Speciﬁcally, the state argued that Criminal Rule 35 applies to a reduction,
cqrrection or suspension of sentence, not a modification of the judgment which is
necessary to affect the clear intentv of the trial court. The intent to forfeit Haeg’s

airplane by the trial court was upheld by the Court of Appeals. The only issue that

‘remained was a modification of the judgment showing that the plane was forfeited to

the State of Alaska as to all owners, thus allowing the state to properly title the

airplane. The state further argued that even if Criminal Rule 35 applied, that

State’s Second Motion to Dismiss Application for Post Conviction Relief
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the corporation to file for a remission hearing if a valid claim existed. The trial court
judge was fully aware of all of the pleadings 'ﬁled with respect to the state’s requested
modification and the court ultimately agreed with the state and signed the state’s
proposed order. Based upon these facts, this Court should dismiss Haeg’s claim of
prosecutorial misconduct as Haeg has failed to set forth a prima facie case that the
prosecutor knowingly made a false statement of law to a tribunal.

Finally, it appears from the pleadings that Haeg is seeking a new trial by
alleging that the prosecutor committed misconduct. This remedy is not applicable to
Haeg based upon the state seeking a modification of his judgment five years after his
conviction. Rather, Haeg’s corporation, The Bush Pilot, Inc. is at most entitled to a
remission hearing. The state has repeatedly offefed tol allow Haeg’s corporation to file
for a remission hearing and once again makes the same offer. The state will not oppose
a motion for remission filed by The Bush Pilot, Inc. filed in Kenai on the grounds that it
is untimely. The state will, however, make the corporation meet its burden as set forth

under Rice if it intends to seek remission of the airplane forfeited to the State of Alaska.

DATED at Anchorage, Alaska this 19 day of January 2012.

RICHARD SVOBODNY
ACTING ATTORNEY GENERAL

This is to certify that on this date, a correct
copy of the forgoing was-aaifedd / faxed / .
hand-delivered to:hcm,c ooty Péwil ey By: 172 ey

ndrew Peterson

gﬂ_i—\ =Y B Assistant Attorney General
ignature Date , ABA #0601002

State’s Second Motion to Dismiss Application for Post Conviction Relief
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IN THE DISTRICT COURT OF THE STATE OF ALASKA

FOURTH JUDICIAIL DISTRICT AT MCGRATH

STATE OF ALASKA,

I

Plaintiff,

Lhariea

vS.

i oA S

DAVID HAEG, Case No. 4MC-04-0%4 Cr.

Defendant.

i S T R
e
-

VRA CERTIFICATION

I certify that this document .and its attachments do
not contain (1) the name of a victim of a sexual
offense listed in AS 12.61.140 or (2} a residence or
business address or telephone number of a victim of or
witness to any offense unless it i1s an address used to
identify the place of the crime or it is an address or
telephone number in a transcript of a court proceeding
and disclosure of the infeormation was ordered by the
court.

APPLICATION TO POST BOND FOR SEIZED PROPERTY

, COMES NOW the defendant, DAVID HAEG, by and through
counsel, Arthur S. Rcobinson, and makes application to post a
bond in the amount of 511,290 as security for the airplane
that i1s currently held 'and seized by the State of Alaska in
the above mentioned case, and for an order from this court
releasing the airpléne to defendant in exchange for the
bond. The defendant needs use ofh the airplane for his

sightseeing business.
This application is supported by the attached affidavit

and exhibit. -
L
DATED this é: day of July, 2005.
ROBINSON & ASSOCIATES
./ } vy 7 )
/d/ 7 Q?/ \ C:/_‘é “/ﬁ
By: LA Wi 2 L e Y
I HEREBY CERTIFY that a SRRV A A it N
: Arthdr S. Robinson
copy of the foregoing was
served on the DA on 7/8/05
by ceurier. -y . -
¥, eout ! EXFﬁBﬁ,ﬁaMJ

Y T A )
By: i allawa v Ul Ve

\ PacE_L_QF . 35
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IN THE DISTRICT COURT OF THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT MCGRATH
STATE OF ALASKA,
Plaintiff,
VS.
DAVID HAEG, Case No, 4MC—O4—024.Cr.

Defendant.

Tt N N N e N i et e

AFFIDAVIT OF DAVID HAEG

STATE OF ALASKA )
)} SS.

THIRD JUDICIAL DISTRICT )

DAVID HAEG, being first duly sworn, deposes and states
the following:

1. I am the defendant in the above‘referenced case.

2. I am the owner of one, Piper PA-12 airélane with
EAA Registratioﬁ no. N4011M.

3. On” April 1, 2004, my airplane was seized by the
Alaska State Troopers 1in connection with my case for
possible forfeituré.

4. I am the owner of The Bush Pilot, Inc. dba Dave
Haeg's Alaskan Hunts and Adventure Lake Lodge which I and my
wife have operated since 1990. The business operates during
the months of April through October (hunting, sightseeing,
bear viewing and banner towing) primarily in the Kenai
Peninsula and West Coock Inlet. This business 1is my entire
family's yearly income. I do flightseeing, bear viewing and
banner towing in June, July and August which accounts for
approximately 15% of my family's yearly income.

EXHIBIT__]

PAGE. /. OF 2
02134
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5. The above described airplane is the only plane we
have modified to provide the sightseeing, bear viewing, and
banner towing.

6. I have had the airplane appraised to determine its
fair market wvalue. The fair market wvalue 1is $11,290.
Attached hereto as Exhibit A is the appraisal of the wvalue
cf the airplane.

7. I-understand that should I get convicted of certain
game violations I am currently charged with in this case
that the court may forfeit my airplane:

8. I am ready, willing and able to place in the court
registry the fair market Vélue of the airplane in the sum of
$11,290 as a cash bond for security of the airplane and in
lieu of the forfeiture of the airplane in the event I am
convicted of the game violations and the court in its
discretion orders that the airplane be forfeited.

9. In the event the court orders forfeiture of the
airplane, the bond amount can be used to satisfy the
forfeiture of the airplane by the State of Alaska and said
amount of the bond shall be the property of the State.

FURTHER AFFIANT SAYETH NAUGHT.

§ L0 ) R

DAVID HAEG

SUBSCRIBED and SWORN TO before me this *e_day of July,

Wk p: @WMW___

NTLary Public in and/flor Alaska

2005.

VOFFICIALSEAL® &
BONNE H. BURGER ~

EXHIBIT.
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i ordered by the court.

IN THE DISTRICT COURT FOR TUFE 8TATE OF ALASKA
FOURTH TUDICIAL DISTRICT AT MCGRATH
STATE OF ALASKA

Plaintiff

DAVID S HAEG::
DOB: 1/19/1966 i -
APSINID: 5743491
SSN: 471-72-5023 -

Defendant.

PRGN M e M e e S N

No. 4MC-504-24 CR.

MOTION FOR MODIFICATION OF JUDGMENT

ity s dacoment and its attachments do not contain the (1) name of a victim of 2 sexual offense listed in AS 12.61 140 or (2)
residence or business address or relephone number of a vietim of or witness 10 wny offense unless it is an address jdeniifving ihe
place of & erime or an address or welephone nuinber in a ranseript of o court procecding and disciosure of the information was

COMES NOW the State of Alaska, by and through Assistant Attomey
General Andrew Peterson, requesting this court modify the judgment entered in the
above case. The judgments in the above case provide that the “Piper PA-12 plane tail
number N4011M” is forfeited to the State of Alaska

The State of Alaska is in the process of selling the Piper PA-12 airplane,

but the FAA will not re-register the plane to the. State of Alaska without a modified

judgment. First, the Piper PA-12 plane in question was registered to Haeg’s corporation

Rush Pilot, Inc. Consequently, the FAA requires that the judgment reflect this fact

Second, The FAA has also requested that the plar’ serial number (##12-2888) be listed

on the judgment in addition to the identification Piper PA-12 and tail number N40T1M.
Thé State’s request to modify the judgments in this casc w11! not himit

-

Haeg's remedics in the pending PCR apphz:a‘tion, but will allow the State to 1o cglister

EXHIBIT _ /-
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the pi lane as being owned by the State of Alaska in accordance with the (mumal
Judgments.

DATED: Junec) 2010 at Amhmaoc Alasi

DANIEL S. SULLIVAN
 ATTORNEY GENERAL

i o
| i

[ S o . . S — e
f By: R

—] fﬁ,
A SHrdrew Peterson

_ Assistant Attorney General
i Alaska Bar No. 0601002

CERTIFICATE OF SERV ICE

i This is to certify that a copy of the forgoing was [x] mailed [ ] hand
delivered [ 1 faxed [ ] on June 9, 2010 to the 'following attorney/parties of record:

Yavid Hacg PO Box 123 Soldotna, Alaska 99669.

[:l,L_,m__ﬁ
1/" —

i Tmc\/gscrcod

LawQffice Assistant ]

o
12
Q.
kY
R
o3
=7

i,
BRI

LASKA
2

Iy
el

AL A
.

ANGH

5OV SPECIAL

EXHBY L

PAGE - OF_D
02137




| IN THE DISTRICT COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT MCGRATH
STATE OF ALASKA,

Plaintift,
Vs,
L DAVID S HARG,
| DOB: 1/19/1966
APSIN IID: 5743491
- - IF SEN: 471-72-3023

Detfendant.

|
N S A S S NS N

No. 4MC-804-24 CR.

AFFIDAVIT

STATE OF ALASKA,

e e N S
{2
[€p)

THIRD JUDICIAL DISTRICT

1, A. Andrew Peterson, being first duly sworn upon oath, state and depose

NS AND APPEALS

as follows:

2}
”~

o &

g I. Iam an assistant attorney genera! in the Office of Special Prosecutions and

w F £
OF ALAGKA

2 Appeals - Fish and Game Unit.

ANCHOMAGE, ALABIA 9950

2. 1 spoke with Sherry Hassell of the Department of Public Safety and IHoward
i Martin, Chief Legal Officer for the FAA in the State of Alaska and determined that

the State of Alaska will be unable to register the Piper PA-12 that was forfeited to

EXHIBIT &
e 7 e
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State. Without being

(&)
-
¥

the State of Alaska as part of the judgiment in this case to th

able to register the plane in the State’s name in accordance with Federal Regulations,
~ the State will be unable to do anything withy the plane.

3. The facts set out in this memorandum are true to the best of my knowledge and

belief.

4. This motion is being re-filed to reflect the correct date on the certificate of

service which was erroneously not changed.
FURTHER YOUR AFFIANT SAYETH NOT.

DATED: June 9, 2010 at Anchorage, Alaska.

DANIEL S, SULLIVAN
ATTORNEY GENERAL
ok
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' A7 Andrew Peterson

Assistant Attorney General
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“ Alaska Bar No. 0601002
2o '
L
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5 U
;
- T ot ‘ . - . N . 1YY - ~ .0 “ 1 Ad 4
S SUBSCRIBED AND SWORN to before me this 97 day of June, 2010.
R Eé
g 3.".‘ EJJ— e~ ’4 - ]
S Ry S " £ A
IR STATE OF ALABKA Noie 97\ -
2IE ?EH?M‘H?“E% Notary Pgblic j%’l and for Alaska
45D Gnristing Gagood My comriission expires: WSO v 2
5°% NOTARY PUBIG | ( VY COMTLSSIOR Lnpies: N T
B My Comimieslon Bplraa 9 L -
;:S
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT MCGRATH

STATE OF ALASKA, )
)
Plaintift, )
| )
Vs, )
| )
DAVID S HAEG, )
DOB: 1/19/1966 )
APSIN ID: 5743491 )
SSN: 471-72-5023 )
)
Defendant. )
)

No. 4MC-504-24 CR.
- ORDER -

Having considered the State of Alaska’s motion for modification of the
judgments in the above case and having otherwise become fully advised in the premises,
iT IS HEREBY ORDERED that the ownership interest in one PIPER PA-12
registered to Bush Pilot, Inc., N-number N4011Mm, serial number 12-2888, was

forfeited to the State of Alaska on September 30, 2003,

Date this  day of , 2010, McGrath, Alaska.

District Court Judge

EXHIBIT. Z
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(907) 269-6250

INTHE DISTRICT COURT FOR THE STATE OF ALASKA
FOUR'TH JUDICIAL DISTRICT AT MCGRATH
STATE OF ALASKA,
Plaintiff.
V8.

DAVID S HAEG,
DOB: 1/19/1966
APSIN [D: 3743491
SSN: 471-72-5023

Defendant.

N S M M A N N e N N N i

No. 4MC-504-24 CR.

REPLY TO HAEG'S OPPOSITION TO THE STATE'S MOTION FOR
MODIFICATION OF JUDGMENT

I eertify this decument and its attachmenis do nol coniain the (1) name o' a victim of a sexual offense Hswd in A5 12681140 0r {2)
restdence ar business address or telephone number of a victim of or witness (0 anv offense unless it is an address identiiying the
place of o crime or an address or elephone number in a ranseript of & court proceeding and disclosure of e information was

orthered by the court.

COMES NOW the State of Alaska, by and through Assistant Attorney
General Andrew Peterson, and hereby files this reply to Haeg’s Opposition to the
State’s Motion for Medification of Judgment, Request for Protective Order and Maotion
for Consolidation.

Haeg filed an opposition to the State’s motion claiming that there is no
authority to modity the judgment, that Criminal Rule 35 prohibits modification alter
180 days and that the State falsifted the FAA’s requirements for registering an airplane.
Haeg is mistaken in 1s claims alleged in his opposition. This Court should modify the
judgments 1ssued in this case as it is the only way to affect the court’s judgment and to
provide meaning to the forfeiture statutes utilized in this case.

EXHIBIT___“0___.
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310 K STREET, SUITE 308
ANCHORAGE, ALASIKA 99501

(907) 268-6250

The judgment entered on September 30, 20035 provided that “Piper PA-12
plane tail number N4OTIM” is forfeited to the State of Alaska See Exh. 1. This
judgment gives title of the airplahe to the State of Alaska as against all owners. If there
was an innocent third party owner, that owner is entitied to a remission hearing in which

the innocent third party owner can establish that they did not know or have reason to

believe that the property would be used to violate the law. See State v. Rice, 626 P.2d
104 (Alaska 1981). .

In Rice, the defendant was convicted of committing a number of fish and
game violations while using an airplane. In addvition to other sanctions, the trial court
ordered the forfeiture of the Cessna airplane used in committing the offenses. See id at
105. The defendant appealed and Cessna Finance Corp. sought and were granted leave
to intervene in the case. Cessna did not challenge the constitutionality of the State’s
forfeiture laws, but rather its application as to an innocent holder of a security interest.
See id at 111. The Court in Rice found that Cessna was able to assert that it was an
innocent holder of a security interest and thus remanded the case for a remission
hearing. The purpose of the remission hearing was to allow Cessna the opportunity to
show that it was entitled to reimbursement from the state for its share in the (orfeited
airplane at the time of seizure. Cessna was not entitled to the return of the property in
question. | |

In the present case, Haeg will be unable to show the existence of an
innocent third party owner. The corporation “The Bush Pilot, Inc.” is an entity that is
100% owned by David Haeg. See Exh. 2. Haeg’s spouse was listed as a secretary,
treasurer and director, but in filings with the State of Alaska, Corporations, Business
and Professional Licensing Department, Mrs. Haeg does not have any ownership in
“The Bush Pilot, Inc.”.

The Bush Pilot, Inc. is nothing more than an alter ego for David HHaeg.
The doctrine of piercing the corporate veil refers to instances in which courts disregard

the fundamental principle of limited liability of a corporate entity and instead impose

EXHIBIY. 3

PAGE L~ L ordS, UFQQSQQ
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PARTMENT OF LAw
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310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501

(907) 2696250

liability upon its shareholders. The test involves a two prong analysis by the court first

determining who controls the corporation and second whether there was misconduct by

the corporation or its sharcholders. See Eagle Air. Inc. v. Corroon & Black/Dawson &
Co., 648 P.2d 1000 (Alaska 1982). In this case, David Haeg controlled the corporation
and he committed the criminal offenses for which he was convicted. Consequently,
there is no basis for allowing him to now claim that his plane was actually owned by an
innocent third party corporation. |

[n his opposition, Haeg first claims that there is no legal authority for
modifying the judgment and that Criminal Rule 35 prohibits modification of a udgment
after 180 days. Criminal Rule 35, however, applies to a “reduction. correction or
suspension of sentence” not a modification of the judgment which is necessary (o affect
the clear intent of the trial court. In this case, the clear intent of the court was to forfeit
David Flaeg’s interest in his airplane. The airplane was registered to a corporation that
David Hacg was the president and 100% sharcholder. The airplane in question has
already been forfeited to the State of Alaska. The State is now simply secking a
modified judgment that will allow the State to sell the airplane.

If this Court were to determine that Criminal Rule 35 applies in this case,
Criminal Rule 33 provides this Court with the authority to relax Criminal Rule Criminal
Rule 35. Criminal Rule 53 authorizes courts to relax the criminal rules when a stric
adherence 1o the rules will result in an injustice. One of the purposes for allowing
Forfeiture in Alaska is “to prevent possible use of the property in further ilicit acts.”™

See State v. Rice, 626 P.2d 104, 114 (Alaska 1981). “This purpose is well served when

the seized property is not returned to the oftender.” See 1d. The purpose is not well

served when the “interests of innocent non-negligent third parties arc left unprotected or
uncompensated.” See 1d.

The airplane used by Haeg to commit his criminal offenses was forfeited
to the State of Alaska. Alaska Statute AS 16.05.195(f) provides that an item forfelted
under this section shall be disposed of at the discretion of the department. In this case,

-

EYHIBIT___ D .
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STATE OF ALASIKA
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AMCHORAGE,

\LASKA 99501

(907) 269.6250

the Depariment of Fish and Game has determined the best course of action is to sell the
airplane. In order to sell the airplane, the Civil Air Registry of the FAA has specific

. 1] BN " e D1 . . :
administrative requirements that must be met.” See Exh. 3. The judgment must reflect

the registered owner’s name and a complete description of the aircraft, including the

make, model, and serial number. Sce id.

Haeg, in his opposition, filed a motion for a protective order and motion

for the modified judgment to be decided by the PCR court. The State opposes both o
Haeg’s requests as there is no basis for his request. Haeg’s underlying criminal case
was appealed to the Alaska Court of Appeals, the Alaska Supreme Court and ultimately
his case was rejected by the U.S. Supreme Court. The State’s conviction of Haeg was
upheld. including the forfeiture of his aircraft. Given the extensive litigation in this
case, there is no basis for Haeg to now seek a protective order or to seek 10 add new
claims to his pending PCR claim.

The Siate is not seeking to limit the rights of any innocent third party or to
reduce; correct or suspend a sentence. Rather, the State is seeking to simply modify the
judgments imposed in this present case in order to affect the judgment already 1mposed.
This court. forfeited Haeg’s Piper PA-12 to the State of Alaska. The State is merely
seeking to have the judgment retlect the information necessary in order to allow the
State to register the plane thal was actually forfeited. This process will not result in a
change in the actual judgment, but rather simply allow the State to fulfill 1ts statutory
obligation of disposing of this airplane. [f there is an innocent third party owner that
can establish the factors set forth in Rice, that person or entity is entitled to a remission

hearing. If not, there is no basis for this Court refusing to modify the judgment, which

' Itaeg claims that the State falsified the requirements of the FAA. This claim is without merit. The State
attached Exh. 3 to its reply which expressly states that registry “requires that the Amended Judgment cites the
name of the registered owner of the aircraft.”

EXHIBIT. 2
page Y or 15
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STATE OF ALASKA

PDeparmvenT OF Law
SPECIAL PROSECUTIONS AND APPEALS

OFFICE O

310 K STREEY, SUITE 308
ANCHORAGE, ALASKA 99501

(907) 269-6250

will result in nothing more than simply allowing the State to dispose of the airplane as
was intended by the original forfeiture order.
DATED: July 2, 2010 at Anchorage, Alaska.

DANIEL S. SULLIVAN
ATTORNEY GENERAL

Aéslstant At’Lomey General
Alaska Bar No. 0601002

CERTIFICATE OF SERVICE

This is to certify that a copy of the forgoing was [x] mailed [ ] hand
detivered [ ] faxed [ ] on July 2, 2010 to the following attorney/parties of record: David

Haeg PO Box 123 Soldotna, Alaska 99669.

r‘\

-

S

L
/‘.,ff ; .. L {j.\, }/\
Tina Osgeod
Law Office Assistant |

|
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d_I'S'I?.RICT COURT

i

THE
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IN THE DISTRICT COURT FOR
i
2 STATE OF ALASKA [

VS,

DAVID HAEG ATN Tracking No,_Count | _ .

DOB_1-19-66

§iD#__$74349) ATN,__ 107137278
JUDGMENT - FISH AND GAME
Statute/Ord /Reg, AS 8.54.720(ai(15).
X Misdemeanor
TRIAL:

Date of Offense: March 5, 2004
Offense Charged: Unlawful Acts by aGuide: Same Day-Airtorne

PLEA: [ Not'Gujty O Guilty [} No Centest

The deféndantwas fund and adjudged:

L] NOT GUILTY.LIT 1S QRDERED that the defendant is acquitted and dissharged.
(2 GUILTY ofthe|offénse named:above.
(] GUILTYOF

[ Goust

2

STATE OF ALASKY AT MCGRATH

CASE NC. 4ME-04-024CR

[ Violation
B4 Jury

' Sthtute/Grd./Reg.
([ Any appearancelor performance bond in this case-is exonarated.
SENTENCE

[J Imposition of senience is suspended. and the defendanl is placed on probation.
ordered:below will continue.to be civilly enforceable after probation expires.

Sentence is impbsqd as follows: '
Police training-sircharge due in 10 days:
™ Refendant ET.ﬁned $. 2.578. 00

B850 (Mmisdemeancr) [1$1¢ (violation)

EJ Bail to.apply to fine.

Any restitution

with $ 450000 suspended. The unsuspended $_4oco.6g

is to be pald]_fv. tte. fMeGredl, Bt Conct U0 Bug /97 Ak AL Ny by 722007,

[ Jail surcharge [].$150 with $100 suspencied (if probation-erdered). ] $50. (if no probation]’
Duginow to Atterney General's Office, 1031 W. 47 Ave., Suite.200, Anchorage; AK 99501

RDefandant i%:committed to the custody of the Commissioner-of-Carrections to serve &0 days

with_ 5757 fhourgy (davs).suspended, Ths unsuspended S theuter(days) areto
be served atihe.direction of tie jail. Remand.date_ /[ —{- 25 o4 5 TS0 ot Eono Couts
K The fellowing ltems are forfgited to the State: '
[] Fishtaken in the amount of pounds. | Fair market value of fish taken §
Fish Ticket Number
K] The seized fish.orgame or any-parts thereof__We\EL Lodes L
Xl Equipragnt used in orin aid of the violation:_P: wor PA-1> plove Fellweober NYOUM,
@ Gt R o A S e
K .Defendant's| & ﬂK‘L’_ g (Jhunting. [ trapping. license is revoked usi for S goar s,
(JDefendant’s commercial fishing privileges and licenses are suspended for months/years.
= The defendant is ordered to pay resiitution as stated in the Restitution Judgment and to apply for
zn Alaska Rermanent Fund-Dividend, if-eligible, each year until restitution is paid in-full.

[l The amount of restitution will be determined as provide in. Criminal Rule 32.6 (¢

X Defendant is plaged on probation for QC year(s), subject to the following conditions:
X3 Comply with all direct court orders listed abgve by the deadlines stated.
X -Commit nc Foa-arnegame violationsadoning the probatiop period.
. Commit no commercizi fishing violations durir]g‘t_he probatien pefiod.
E’ PPN ?g_rlh‘r.',fz\l&, . ey iy R B ~ P odpy CemTrel r‘fv(?"s\.a-.

7 Blo-os

){2)

EXHIBIT
page b oF IS

Effeclive Dale

S 27
\“_’// /
% r_;~g>:'tﬂ-<:‘/;;' % ol
i / Judge’ S/%ﬁﬂr/e
Margarel ¢ Murphy

| certify that on _/o-5" 65~ a-copy this Type or Print Judge's Mame
Judgment.was sent ‘to: Beloh o BA Rk
Clark: #7257 :
CR-464 (2/05) | Crim. R. 32 AND 32.6
JUDGMENT ~ DlSTRIC‘T COURT- FISH AND GAME AS12.55.041
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Screen for VRA

IN-THE DISTR ICl COUF{T FOR THE STATE OF ALASKA AT MCGRATH, ALASKA

State of Alaska : CASE NO.  4MC-04-224CR CountNo. V
vs. DAVID H'/-'SEG ATN: 107137278 CTN
DOB: 1/19/1966_  DULID 5743481 ST APSIN
JUDGMENT - FiSH and GAME
Date ofOffense: March 23, 2604 Statute/Ord/Reg:  AS 08.54.720

Offense Charged: _Unlawful Acts:
PLEA: [iNotGuity [XGuilty [ ]No Contest TRIAL: [Court [ Jury
The defendant was foynd and acjudged: 2 Rule'11 Plea-Agresment
[71 NOTGUWTY. ITIS CREERED that. the defendant is acquiited and-discharged:
[\ﬂ GUILTY of the crime named ebove.

L GUILTY'CF :
. SiateiOre/Reg
".ﬂ.ny-eppeaﬁancl: oreerizrmance: ‘bond m Ih|S case |s axoner;:tec: D B&il applied o fine
FhALn af_ “l\ SENTENCE % /47 7L c/,.e.,!e@ ,fg T -

Impestion-af sgntence-is suspenocd and'the defendant is placed.on:probetion as sat forth below. Any:
restitution ordered b== W ‘wl continue.to be civilly-enferceable after probation expires.

O o B

Sentence-is imposad as follows:

Police trainipg surchercze due in 10 cays. [ |75 DU!’Re{LspI)E $50- (Misg) .| S10 ¢infrac) [__!O {fine uncer S30

f— Defendgantis fined $2./500:00 with $1:300.00 cuspercﬁd The unsuspended 31,000.00 is to be paid
by September:30, 2007

Jail'surcharge (stete offenses.only): @S?S@wﬁh.S"IOO suspended (if probation erdered)
D,SSO (if no probation).  Due'now-io Atty. General's Office, 1037 W. 4th. Ave., Suite 200,
Anchorage, AK 98501
[X} Defendantis committed to the cusiody.of the Commissicner of Corrections ¢ serve 80 days
wit 55 days susgended. The unsuspended 5 days are to be served beginning no later than

farch 02, 2008 Defendant io be crediied for time slready servad in this case.

[X] The following items-are forfzited:to the ‘Stafe
[] Fishtakenin the amount of
Fish ticket:nurmber
[X] The seized fish.or ggme or any paits thereof “Violfhides _
u Eguipmentused in.of ifi aid. of iNe ”lotauor Pipar BA-12 22 NA01H, quns Endéarﬁmuniﬁbn

D

@ Defendant's "~ Guiding license is Suspendedior 5 Years ,

pounds‘ [ |Fair market value of fish taken:

f:i Defendant is grdered io.pay restiiulidn as stated:in the Restitution Judgment and to applv.for sn;-
Alaska Permanent Fund Dividénd. if-efigible, each year uniil restitution is paid in full,

D The amount of res:titu_tjqn will be determined as provided.in Criminal Rule 32.:8(c)(2). , %
Lo RN EXHIBIT

PAGE_ ] OF (S

Ceim, R, 3, 32 and-32.8

CR-46:1 (11/06)(5L.5) cooa il .
JUDGMENT - DISTRICT COURT - £ISH and GAME Fage 10f2 Pages : AS 12,5505
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|xi Defendantis ordered tc:
> ferfeit-wolfhides, equipmeni used in.aid of the violaiion: Fiper PA 12 plane, guns, ammunition.

Defendant is placed on probetion.until September 10. 2015 subject to'the foliowing conditions:
> Comply with -"é_!l.c_iirect.,cdurtiordefs.‘Iist'é'o‘ above By the deadiines steted.
» Commit no'hunting, trappipg, or Big:Game’ Guiding vidlations. Not pariicipate in any way with any
predator controt pregram.
> Pay restitution as ordered in Restitution Judgement: Apply for PFD, if eligible, until peicin full

iyl
1A

September 30, 2005
 Effective Date: .

| eertify that on \! & ( f--C’ Cf

a copy ol this judgmentwes'sent &7

Judge's Signaiure

_IZDeft ___Public Defenderatty ___ DA __tﬁan _i/opgsr
___ Poiico ___ AG's Office ___ ASAP ___ DMV __ GCther

Clerk: M\;{gﬁﬁgfxﬁlﬁ

GountMz, W

State:ofAlasks  vs, .DAVID HAEG ' CASEND.

CR-464-{11/08}{50.5) age 2 of 2 Pages &2"1?)“50‘530241
UDGMENT - DISTRICT COURT - FISH and GAME Eadites

Cidim. P. 3

-
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Search
By Entity Name
w8y AK Entity #
<+ By Officar Name
By Registered Agent
Verify
< Verify Certification
Biennial Report
ZFile Oniine
winitial Biennial Report
LLC
File Online
Business Corporation
ZFile Online
Online QOrders
< Register for Online
Crders
w2 Order Good Stending
Name Registraiion
#Register a2 Business
Name Online
=Rensw a Business Nams

Date: 6/21/2010

Filed Documents
(Click above to view filed documents that are available.)

Print Blank Biennial Report
(To view the report, you must have Acrobat Reader instailed.)

Entity Name History

Name Name Type

THE BUSH PILOT, INC. Legal

Business Corporation [nformation

AK Entity #: 57078D

Status: Active - Non Compiiant

Entity Effective Date: 11/17/1995

Primary NAICS Code:

Home State: AK

Principal Office Address: PO BOX 123
SOLDOTNA AK 99669

Expiration Date: Perpetuai

Last Biennial Report Filed Date: 10/18/2008

Last Biennial Report Filed: 2007

Registered Agent

Agent Name: DAVID HAEG

Office Address: LOT 3 BLK 2 NORTH SHORE RIDGE SUBD
SOLDOTNA AK 99669

Mailing Address: PO BOX 123
SOLDOTNA AK 99689

Principal Office Address: PO BOX 123
SOLDOTNA AK 99669

Officers, Directors, 5% or more Shareholders, Members or Managers

David S Haeg

https://myalaska.state.ak us/business/soskb/Corp.asp?257604

Name:
Address: PO Box 123 ;))
' Soldotna AK 99669 EXHIBIT, <
Title: President > -
Owner Pct; 100 PAGE, 7 @F , )
Name: David S Haeg - .
B 2
4 .4 43
6/21/201©2149



Entity

Page 2 o' 2

E-mait the Corporations Staff  (907) 465-2550

https://mvyalaska.state. ak. us/business/soskb/Corp.asp?257664

Address: PO Box 123
Scoidoina AK 98689

Title: Director

Owner Pct: 100

Name: Jackie a Haeg

Address: Same As President

Title; Sacretary

Owner Pct:

Name: Jackie a Haeg

Address: Same As President

Title: Treasurer

Owner Pct:

Name: Jackie a Haeg

Address: Same As President

Title: Director

Owner Pct:

Officers & Directors

-

EXHIBIT__ D
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State ¢f Alaska

- Division of Corporations, Business and Brofessich
Corporations Section
PO -Box: 110808
Juneauy, AKX 59844-5808

Alasky Entity #  57078D

Department.of Commerce, Community, and Economic Development

I|| AK Entity #: 57078D

| Date Filed: 10/18/2008 02:05-PW

State of -Alaska

al Licensing
Department.of Cammerce

Business Corporation
Online. 2007 Biennial Report
Far the period ending Decomber 31, 2005

Endiy Mailing Address

THE BUSH PILOT, INC.

PO Box 123.
Soldotna, AK 88669

{

Narte and Address of Registered Agent:

Physical Address of Agent if maling Address is ¢ PO Box-ar Mail §

I

; David Haeg Lot 3 Blk.2 North-Shere Ridge Subd

] i .

1 PO Box 123 Soldotna, AK 99663
Soldotna, AK 9586S

Chéck thisbex if there are tip chawges to the entity informatien tad belaw:

Title' 5| Nane. Mailing Aiddress City, State, Zip o | s |
Plident. | David S Hixeg PO Bok 123 Suidatna A}\ 99569 162 ]
Vieg - T - B
}%‘lc\‘..:zidmt . D D

| ey | JackieaHaeg: Same As-President D
Treasant | Jackie.a Hazg ‘Sa’ma-ASiPres‘fdem @ D

E Direae i D ; D

Please note that:thisireport may not be-fled for ‘Jw ecord il the teqlhIed information is not prOV.lOLd Al cogporations must have a mresnamu, scaIclu v,

treasufer and-at Jeast one.director. The secrétary and the president-cannot be the same person unless:the presdent is100% shareholder. Theendty mustaiso
List anny alien affilistés:and those shareholders Hiat Hold 5% .or more of the issues shares.

Enter any changes to the officer/director informationlisted. ahove:

Title Name Mailing -Address

Halien -

of Rt

Ye S
Held

gi‘u-ﬂ‘r

City; State, Zip

Presidat

et
Fresident

Secretzry

Treasurer

niooioo

0oooo

1

If Deceaary, astach

hg list'of additienal officers, directors, sharéholders, 1nd wien wtiilises a 3 Sepernte $'1/2-X 11 shect of paper.

This report (c public inforfaution. Please do nat list confidzatial infbasation such as date of biith or Social Security Nunbers,

niorusiion by callmb (9'3"3 #65-2530 or visit.our v :hsrtc o hdpd’lwww carpariiions. rJndﬂ;;mv

i

{ State-of Damicile Alaska i
H — -h
’ 'ghot::um.ber of Awhartzed Clas; Seriss i

e i - O S —
i Descriptiog:of Busimess Y| AVAIEL WAICS Cad i
[ Adtivitics in’ Alaska ANY LAWFUL it '

Mo cainbase o5 the naw NAICS codes are ifomtitiled:

W MIVE,CONN OTteD ST St CanAY 10 NAIGS tEes, H The NAICS 00us N0 npowar tvize hdd gbave, JONGays e Uty SIC.code gig not Bove an wact maich ortne ime of tomversion, Yva vl ba-updaing

10/18/2008 Jackie A Haeg Secretery
Twte Signaure Tirle

This reoon -is dus on Jenuary 2ed ead mus be received with xhc;applia;lsli: fees in U-Sidoliws.

% Domustic Enriry - 5100.00 Foreign Ensity ($tare of Domitile notalasku) - 5200.00

| I posunuriced ufier Febroury. 1, 2007 - 5137.58 ' If postrowked wiler February 1, 2007~ 3247.50

08-590 Revised 08/04 ulh

EXHIBET
pace Ll or 15

ET\.L\-: 2" o
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SEE ENCLOSED SHEET FOR INSTRUCTIONS For Official Use Only. - .o 57078. — D

BIENNIAL REPORT

(As required by AS 10:08:305)

Report and tax are due on or befors January 2

State-of Alaska

Corporations Section
F.Q. Box 118808 Jepanimeani of Corree o~ -
Juneau, Alaska 99811-0808 Deparimen: of Corr™ .,

For period andlng. Decembar 31, 2002

Telephone: (90T} 465-2530 gnd Economic Develon
1. Name snd Mailing- Addiess of Entity CORPORATION TAX DUE BIENNIALLY ON JANUARY 2
THE BUSH PILOT, INC,
DOMESTIC (Formed in Alaska) $ 100 penatty amount $ 37.50
PO 50X 123 FOREIGN (Not Tormed i Alaska) $. 200 penalty amount 3 47.50
SOLDOTNA AK, 99869 ADD PENALYY WHEN POSTMARKED AFTER FEBRUARY 1¥

2. Reglstered Agent: To changa'thls Sata, seeinstructions.
CAVID'HAEG PO BOX. 123 SOLDOTNA AK 99669

-3, Corporation organized under the laws & state/country of ALASKA

4:  Wrile a description of the business activities of the corporation:in Alaska. To change this dita, ses Instrucions.

ANY LAWFUL
Currant SIC code(s). Indicale changes on-the. dght.. SIC coda-changes:
Prmary Secondary Other ' Primary Seconaary Cither
75899
5. Tolal numbsr of:authorizad sharss corporation may issua, as indicatad in-articles of incorporation. To change {his gata, sse imstructions.
No. of:Shares | Ciasy: Seres: | ParValue Por Shars No, of Shares Class | Series Par-Valug Par Share

8. Al corporations musl have a president, secretary, reasurer and direclors. Sea Instrucilons
The secrotary and president cannot'be tho same, uniess the presidentis 100% shareholdor.

1 Cy Sz Zp  OR ~ i + Shares | ¥ i Alien

Title Name Address Cty State. Country PostCode| Director | Held. Atfiliate
President [)q_;'(f S., /'7/4’0‘,‘; POL‘;:,-;. /’2 3 fgja/o-f'—"‘ ﬁ,{/ Cj?éé? ‘-/ [Cﬁ;ﬂﬂ%
0.00%

Vica President

seoiary [ Juckie Al fos, ,i’nﬁo., /23 %/‘Jc%,,,, X959 | ¥ | 0.00%
s e [ Hae [f0Box )23 Soldotas S 7845| 7 | v.00%

= Attach'list of a&dlﬁonalommrs, directors, sharehoiders, and alien affilatas on a soparate 8-1/27 x 11" sheot of paper, If pacessary,

of-use s web form.
Before signing, you must respond to items numbarad 1 through -6 or the-roportiwlil not-be flied. Any parson providing information which is false In'any
matedial respect Is slup]ectto criminai prosacutlo panrdor the provisians of AS 10.05.825.

30t JIGJRey Ly

<l MAIL SIGNED'REPORT WITH CORRECT AMOUNT.
INCLUDE PENALTY AMOUNT WHEN-POSTMARKED AFTER FEBRUARY 1.

REPORT AND TAX/FEE(S) MUST BE RECEIVED AT THE SAME TIME. 03

08-550 (Rav. 11/02) pe ' [g_{g /Q 2,_
EXHIBIT i
Exia, Z-PA@E 12 or1S
14 o &
Py 244 02152




U:38..Department Flight Standarcs Service F.0. Box 23504
of Transportation Ajreraft Registration Branch, AES-750 Qkiahoma City, Oklahoma 73123-0504
Federal Aviation %—4?15) 95‘;-13 18165 762-9434

: ERNPR) ol Free; 1-868-762-943
Administration: WEB Address; hitpiilregistry faa gay

December 29, 2009

STATE OF ALASKA
DEPARTMENTOF PUBLIC SAFETY
4827 AIRCRAFT DR

ANCHORAGE 4K 99502

lodd B acadih

Dear Sirs:

The Amended-Tudgment received November 17, 2009; pertaining to aifcraft N401 1N, Piper
PA-12, serial 12-2888, has:been returned for comrection.

The Civil Aviation Registry requires that the Amended Judgment citesthe name of the registered
owner of the aircraft. State.cases must reference the registered owner’s name. Our records show
the aircraft is registered. to The Bush Pilot Inc. Our récords also show that. David S, Haeg 10 be
the president of the company. Additionally, the Amended Judgment must show the complete
deseription of the aircraft toinelnde the make, model, and serizl number, as shown above.

If you require further assistance, please contact'the Aircraft Registration Branch at

(403) 854-3116 or ol fres 1-866-762-9434,

Sincergly,

(st iy

COREY WOODLEY
Legal Instruments. Examiner
Aureraft Registration Branch

Enclosure: Amended Judgment.

EXHIBIT._., é )
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FAA Registry - Aireralt - N-Number Results -

" FAA REGISTRY

Page T of 2

Serial Number
Manufacturer Name

Model

Type Alrcraft
Pending Number
Change

Date. Change
Aur.horiza’d.
MER Year

Name
Street

City
County
Country

Engine Manufacturer LYCOMING

Engine Model

Fixed Wing Single-Engine

N-Number Inguiry Results: -
N4911M.is Assigned
Alrcraft Description
12-2888 Type Registration  Corperation

Certificate Issuce
Date
Statuds

Tvpe Engine

RIPER
PA-12

None Bealer
Noneé Mode S: Code

1847 Fractional Owner

12/18/1996

Valid
Reciprocating

No

Registered:Owner
BUSH PILOT INC
PO BOX 123
SOLPOTNA Statc ALASKA

KENATPENINSULA Zip Code

UNITED STATES

99669:0123

Alrworthiness

Classification
Category
A/W Date

0-360-A1A

Restricted
Aerial Advertising
06/04/2003

This is the most.current Adrworthiness Certificate data, however, 1t may not reflect the current
ajreraft conflguration. For that information, see the aircraft record. A copy can be obtained at.

httoi//reeistry. faa.cov/aircraftineuirv/ANNum  Results.asox 7NNumbertxt=40T1 M

2.58.35 241 /e gov/NDfairrecordsiNi asp

aGazo /g

Other Owner Names

EXHIBIT D
page_ It o )<
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FACSIMILE TRANSMISSION COVER.SHEET._ . . __

OFFICE OF SPECIAL
PROSECUTIONS AND APPEALS

310 K Street, Suite 308
Anchorage, Alaska 99501-2064
OUR FAX: (907) 269-7939

FAX TRANSMITTAL SHEET

July 2, 2010

Jo: Clerk of the McGrath Court - Fax Number: (907) 675-4278
From': Tina Osgood for A. Andrew Peterson, AAG
Re: SOA v. David Haeg; 4MC-04-24 CR

Number of Pages Including this Sheet: 20

DOCUMENT TO BE FILED: Motion to Accept Late Filed Reply, Affidavit, Order,
and the Reply to Haeg’s Opposmon to the State’s Motion for Modification of

Judgment

A copy of the original pleading WILL follow in the mail, unless requested by the court.

Tina Osgood
Law Office Assistant T
Office of Special Prosecutions and Appeals.

The information contained in this FAX is confidential and/or privileged. This FAX is intended 1o be reviewed initialty by only
the individual named above. If the reader of this TRANSMITTAL PAGLE 1s not the intended recipient or & representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of this FAX or the information contained
herein is prohibited. If you have received this FAX in error, please immediately notify the sender by telephone and return this
FAX 10 the sender at the above address. Thank you. (NOTE: With regard 10 any charges which may be noted in this fax, please
note that “the charge is merely an accusation and that the delendant(s) is/are presumed innocent uniil and unlus proven guilty.”

Rule 3.6(b)(6), Alaska Rules of Professional Conduct.)

Please inform us immediately if you do not receive this transmission in ﬁ'uEXHlBIT 4

(907) 269-6262 Ask for: Tina Osgood — -
pace (S oF__|D
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STATE OF ALASKA

DEPARTHENT OF Layw
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS

310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501

PHONE: (907) 269-6250

IN THE DISTRICT COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT MCGRATH
STATE OF ALASKA, |
Plaintiff,
VS,

DAVID S HAEG,
DOB: 1/19/1966
APSIN ID: 5743491
SSN: 471-72-5023

Defendant.

M N e M N e S S N M e S s

No. 4MC-804-24 CR.

- RENEWED MOTION FOR MODIF—-ICATION OF JUDGMENT

i certify this document and its attachments do not contain the (1) name of @ victim/of a sexual offénse listed in AS 12.61.140 or (2)
residence or business address or telephone number of a victim of or withess to any offense unless it is an address identifying the
place of a crime or an address or tclcphonc number in a transcript of a court proceeding and disclosure of the information was

ordered by the court.

COMES NOW the State of Alaska, by and through Assistant Attorney
General Andrew Peterson, and renews the state’s request that this court modify the

judgment entered in the above case. ¥ 4

The judgments in the above case provide that the “Piper PA-12 plane tail
number N4011M” is forfeited to the State 01 Aiaska. See Exh. 1. The State of Alaska
is in the process of selling the Piper PA-12 airplane, but the FAA will not re-register the
plane to the State of Alaska without a modified judgment. First, the Piper PA-12 plane
in question was registered to Héeg’s corporation The Bush Pilot, Inc. See Exhs. 2 & 3.
Consequently, the FAA requires that the, JUdGHlC’TE reﬂect this fact. Second, The FAA
has also requested that the pIane S senal number (71 2888) be listed on the judgment

in addition to the identification Piper PA 12 and tail number N4011M.

ExHBT
sace | oF |4
02156




STATE OF ALASKA

DepaRTMENT OF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS

310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501
PHONE: (907) 269-6250

Alaska law provides that an aircraft used in or in aid of a violation of Title
8.54, Title 16 or a regulation adopted uﬂder Title 8.54 or Title 16 may be forfeited to the
state upon conviction of the offender in a cmmnal proceedlno See AS 16.05.195. This
statutory provision does not provide that the offender must actually own the airplane
forfeited. Haeg’s appeal challenged the constitutzonahty of this statutory provision and
the court of appeals denied his claim.

Haeg’s corporation is, however, not without recourse to seek remission of
the airplane seized. Alaska law provides that an innocent non-negligent owner of an
airplane that has been forfeited to the state may seek remission of the item forfeited.

See State v. Rice, 626 P.2d 104 (Alaska 1981). Thus Bush Pilot, Inc., may seek

rernission of the forfeited airplane and this c_o_uij;t may order its return to the corporation
if the corporation can show that prior to aHoWiﬁg Mr. Haeg to fly the plane the
corporation did not have reason to know that the airplane would be used to violate the
law.

The state is serving The Bush Pilot, In¢,, WIT,h a copy of this motion. The
state further asks this court to set a brleﬁn"’.;{deadhne for The Bush Pilot, Inc. If the
corporatlon does not file a mo‘uon seeking fémission of the forfeited airplane by the

court’s deadline, the state would then ask for this court to issue a modified judgment so

that the state may properly dispose of the forfeited airplane.

&

EXHIBIT.__L]
PAGE_ & OF li
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STATE OF ALASKA

DepARTMENT OF Law
QFFICE OF SPECIAL PROSECUTIONS AND APPEALS

310 K STREET, SUITE 308

ANCHORAGE, ALASKA 99501

PHONE: {907} 269-6250

The State’s request to modify- the judgments in this case will not limit
Haeg’s remedies in the pending PCR appl1cat1on ‘but will allow the State to register
the plane as being owned by the State of Alaska in accordance with the original
judgments. Moreover, this court should address the remission issue as there is no basis

for raising a remission claim as part of a post conviction relief application.

DAT}:D Apr114 2011 at’,AnchoraOe Alaska

J OHN J. BURNS
ATTORNEY GENERAL

. Andrew Pegrs;n
Assistant Attorney General
Alaska Bar No. 0601002

A )

‘CERTIFICATE QF SERVICE

This is te certify that a copy of the forgoing was [x] mailed [ ] hand
delivered [ ] faxed [ ] on April 4, 2011 to Dawd Haeg and The Bush Pilot, [nc to thc

| following address: PO Box 123 Soldotna; Alaska 99669

Tina Osgood
aw Office Assistant [

g . EXHMNT;HJi;*mﬁ_
' u ’ PAGE 2, OF 54
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT:AT MCGRATH

STATE OF ALASKA, )
' )
Plaintiff, )
)
Vs, )
' )
DAVID S HAEG, )
DOB: 1/19/1966 )
APSIN ID: 5743491 )
SSN: 471-72-5023 )
Defendant. )
)

No. 4MC-504-24 CR.

ORDER -
Having considered the state’s rencwedhnouon for modification of judgfnent in
- the above case and being fully édvised in the pr“émiées,
I'T IS HEREBY ORDERED that The Bush Pilot, Inc., will file a motion for

remission in the above identified case on or before ' ,2011. If

‘The Bush Pilet, Inc., does not file a motion for remission of the airplane forfeited in the
above identified case, this Court will grant the f-s,‘tat_e’s motion and modify the judgment

accordingly.

Date this day of* .- ..; 2011, McGrath, Alaska.

District Court Judge

exmr T

ot v

rage_4 _or
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TE OF ALASKA ATMCGRATH, ALASKA — ooreenforVRA

iN THE. DISTRICT COURT FOR THE
: o

CASE'NO. 4MC-04:024CR. _ CountNo. V.
ATN: 10?137278 . CTN

ate of Alaska
vs. DAVID HAEG

DOB: 1/19/1966  OLID 5743487 i ST L APSIN
JUDGIV!ENT FISH ang- GANIE* S e e L
Date of Offense: ___Marcn 23, 2004 . Stq’rute/Ord Rég: _AS 08.54.720

Offense Charged: _Unlawiul Atts L S
PLEA: TJNot Guily  [R]Guity [T No Céntest TRIAL: [JCourt [ Jury
| I Rule 11 Plea:Agreement:

The defendant was-found énd’ ad;udged i
IT18. ORDERED: that theJdetendan is acquitted arid d1scharged

ﬁ NOT GUILTY.
L)g GUILTY of ifiz‘crime named- above ! i
L GUKRTY OF N e o
o o ’ “Statol e/Ord /Reg
-'j] Any appearance or performance bend in: th;s Ease is. exonerat;,d D Bail appl leditcfine

X griade LK SEFNTENCE 7‘< /9; el
:__' lmpostion of sentence‘is suspended-znid| the! defendant is. placed on probatxon as set forth berow Any
restitution ordared below WI|| continue toibe: cnvuily enforceable after probation expires.

Sentence is.impesed as follows J

Palice. trairing surcharge duéin 10 days |:|575 DUI/Refusal). $50' (Mist) ._r:jSTG-'Infrac [ o fine under s30-
i
[x] Defendantis fined :$2,500.00 w;th $1.500.00 suspended. The unsuspéended $1.000:00 is to be paid

by Sepierber 30. 2007 : :

] )
x $150with $100 susperided (if probation orderad)

(x| Jail surcharge (state offenses only):
[ ] $50 (if no-probation). Dué- now o Atty. General's Ofﬂce ' 031 W, 4th. Ave., Suite 200,
_ II Anchorage, AK. 99501
[Xi Defendant is.committed to the cusfody of the Commissioner of Corrections (o serve 50 _days
wit 53 days suspended. The unstspended 5  days are to'be sgrved beginning no 1 no later than
March 02.:2009. Defendant o Dé credited for time. cirec.dy served in'this-case.
' i
|
x] The follewing it€ms are forfeited to the State: ‘
&t value of fish taken:.

(7] Fishrtaken in ths amountof: __:___ pounds; DFawmar :
Fishticketnumber . ?! : -

[X]: The seized fish or game or any parts thereof: V\/o!} nldcs
U Equipment used in-orin aldtof the violation: Piber PA-12 tail # N4011M gquns and ammunition

n

[}a Defandant‘s

[

Guiding éflicehse is Suspendedfor _ 5 years

[:] Defendant is ardered to pay restitution as'statec in the Restilution Judgment znd ¢ apply for an
Alaska Permanent Fund Dividend, if ehg ble eachryear until restitution is.paid in- full.

m The amount of réstitlition will be- determnmd as prowded in. Crlminai Riile 32.8(c)(2).
I

4
i
|
| Crim. R. 3,32 and 32,6

i Page 10f 2 Pages AS 12.55.041

ﬁl -
1 ExHBIT_ Y ExHisr
|'

CR-464 (11/0B)(s1.5)
JUDGMENT - BISTRICT COURT - FISH and GAME

PAGE D _oF |4 eace |

(
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D
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oep 28 \JY, [wAutels) ARSI WiLuuri

JAN-03-08 TUE 10722 AL D4 - R WO 8GE-283 9553 B G5

IN THE' LISTRICT COURT FOR THE STAT 2 OF ALASKA AT MCGRATH
' CASENO. 4MCi05-024

& STATEOF. ALASKA [} \

,DAV!DJHARE-GE e '. ‘t o tﬁem'r:fac’khg--ﬂo,_caqme : acr

DOB 11966 ___,gi_%w ATN._ 197037278 .. ‘?QB.WGQN-I? bt

- - | JUDGMENT — FISH AN )-GAVE 4 L Seag,
—_— ...,.gmméfmmwbvﬁéﬁgéﬁ@omm@g;ﬁss ‘54 720(a)15): o

Offense.Charged: UnlawlulActs s;qu;‘fe:s.‘ me DayAtberae. [X] MisBenieancr E]l\'/'éoiai'fcr(

PLEA: [NetGuly vF_’];‘Gurf_ty h TRIAL:  [Cowt  [R-dury

Tihe defendarit was found: and ad}Ldged

L} Ner QUILTY: TS GRDERED that the defendant is: acq Jitted: and dischargead.
B GUILTY of thé offense numed dbove. _

O  GuiTy oF LG

Stamis-lard/Reg,
L] Bailito apply to fine.

) Ary appearance or perfo ance bohdin:this cass fsexonére ted
SENTENCE

g .mpasmon of sentenge: iS suspended and the defendant is ptaced on probation. Any restitution

arderéd delow wiil con'mue to’t_:a civilly: enforceable. aﬁer prok ation:expirgs.

Bd Sentence isiimposed.as foliows: o
Pobce raining: surcharge duein 1Didays: @ o} (Mlademalﬂr') EJ$10 {wictatish)
suspmded The unsuspended $ !co aa o0

B ‘Defendant Is inéd § 2 <ps aa_ with §lsas00: .
be {aid 4 e e Geadls. b:@g} s RN Ys__ : 752007,
Y. Jail-stireh gei’___ SUspended (if i

Buenow (oA
_E De;endam

5 Thed owing mems are! for e;ied to: the-State;
pcu'zds

jout Fishitaken inthé: amomzr’tjf
Fish Tckat N umber
E The seizad fish: or game t any parts lhereof

T Fat' market:vatise of fish taken's

e ]

T
ﬁ Gwhj r..—._gg. ’a.v.-.y-»—. uuh'-!n.'v—*- - -
E‘Befendam’s 52 $B5HRER --"-huntmg [Zhrapplng icensa is FQVGNEdHﬁ&?rﬁQ:r Svmd

E]Dezenddm S- commercial ftshmu mcnfhs!years

'rw}eges and’ ncenses are-sds uanded for

EXHIBIT_, L’t ,

PAGE_ @Fﬁ.
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Juu’gme'itwas SBnElo: ,q'T.b T , A . s CA’H\‘.
Clerk: . PR P R S
S ' Criem: R. 32 AND ’*2&'} COF -f

CR404: 11,05) . ’
[Blalalel T ins IR T T e a T = IR L R P T ITRNP PP PN ‘w
| vaso vt I43Q HV o ﬁs:t 2 sgz EOBT xw e g1 8003/6‘65?;0' )
I8/ 10020 - E
i ///
| 02161



p.c

) 9072699610
Sep 24 09 12:1Bp  ALASKA WILDLIEE TROOPERS ST .
‘ {GNTQ'E—?GS- TUE 10122 aH  DAO P A FHX WO, 907283 9533 P, 05

D'JLV.-ID H’A_EG. ' : Amméa,ckmgm court . ar ,
JUDGMENT FISH AR GAME. z‘,:gg,ﬂssg%
e i DO ens e Minich S 2088 L Ststute/org /B2g_ AS 856 TI0(2)(15)_ e
‘Bifénse Tharged: Uilaliul Ag] v, Guide: Saine PayAlboi 16 Js M:s_.demeansr. Vjo!éiﬂo‘ri’
PeEAr  [marculy ; Sy r;:1 No Ccmest C TRIAL D Sout  Bury

The defendant vwas' rcund and, adjudged

1 NOT QUILTY. Tis: ‘ORDERED: that thie defendant is.acq St and: dischiarged:
K GULTY-offre offense named-above.

L GUILTYOF . o _ .
[7 Any appéarance 6 performan Ce-bondiinthis.casals: exohera fea, L] 8ail o applytofine.
SENTENCE .

M lmPDSﬂIQH of sentence. Is. su§pénded and: the, deféndant 1 pfaced ch probalien. Any.restitution
ordered bef0w il < it “_ccwﬂy enforceaoie after: prot aticn] expiras.

10 days .SSD (Misderneanon) [I310 (vickitiony

.. with $ ( ﬂg 80 susp =rded The unquspeﬂded '$-./éaa o:p
b R ,5 4 ; S L T 07,

SSO i no Brobationy)”
Sllte 2{}0 Anclicrage, AK 59501

e o Correctians toserve _G.0 ©_days
endad, 5 thowegr(days) arata:
i 0f Gt su BAges s Ko Cnrt

mmg surcharge-d bE §
{iél Deferdant'is fined § i<k
_ Brobepaid ¥ #le,
5 Jall surcharge L ]:$1
Eue now:io: Aﬂorney Gen

24 Uefendantis. commmed o the cusmdy of the Com
wilh__ S5«
ba sepved atife-directioh

to thz—:- State:
pounds D ‘Eai market salieof fish téken §

Fish Ticket Numper,
&]’ Thé"-s'ei;ze'd"r"ish- cr"gam'

m (hwnj Q—ﬂLL‘ Ck-‘-—\vv-. il“. '—t;‘o--: i
et et RO vhunt.ng Gtrappmg h’*ensﬂ zs TEVOr(Bd‘dﬂ'{ﬂrﬁﬁ e,

“'u...._..

X Defendant is pigcedior
Coriply w:j_ -3

c!"cour! felers nhéted ab%_ I ‘deadlme: staled
X commit 3R ViBiationaturing the Frobation:period:
[ Comimitiie: corrmercial flshithg vidlatlons dari g.thewprobetionp 2
E ke 1&...—%-- ‘:-'-\Jd_ e -.»—-{ V. -J_j-?L ‘“‘T ?.—--. s UJL—"!(

‘E.XH!BIT -

Femo-es .k i
“Effective:Dale 2N > GE__ QF_]
o o : 7T dum_h.y
f cerlifyitfiabion | fa=so o3 = cap :hls nt Judge's Name:
—-————T_ - ] T
Sudgmentwas sentio! Pz 5 a5 ®A Kb
Clerk; 7 . L : : . e .
N . , Cil. R 32 AND 326
HHYa Yatar I=g%h o r\lf“"‘ ‘l‘ e (\’\l lﬂ'{' Lol Lo R T L ST WY g -
ydso ¥l 4% Y psi2 597 LOBT Vi STiT1 6003/6T/%0
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5072695616 o

Sep 24 09 12:1%p ALASKA WILDLIZE TROOF?ERS |

FAX NO. 8D7-283 9553 P. 0O

JAN-03-06 TUE 10423 :AH Dﬁ@ \

INTEER msmzc*r C@URT FOR:THE ‘STA 8 OF ALASKA. AT MCGRA" T#H

\ L.
X STATEQF ALASKA I BASE No 4MC04-0246R
- vs - i ' .
RAVIDHAEG .. - CATN: TrackngiNo., Count !l ...
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ALASKA WlLDl’“.' TR(})OF?::ERS

JN-03-08 TUE 10:24 A . DAD KENRT ~FA¢ MO B0P-983 9553 P U8

\

IN THE: BIS IRICT COURT FOR. THE. STA’ N @F AIASKA A"i MCGRA CEL
R STATE OF ALASKA i O ‘ N :

- 5T
DAVID HA=G

POBLI10:66_  ID¥. 5723499

Dalg of Oﬁensa_.Marcn 282004 . ,
Offense: Charged: Ynlawfu] Acts: by aiGuide: Same. Dav-A!rbo i [:' Vlofation
PLEA:  [NGUGUilty D"‘Gul!ty [J No:Goritest ' TRiAL: Y Gourd R dury
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Entity

Page [ of 2

Search
By Entity Name
By AK Eniity #
% By Officer Name
%8y Registered Agent
Verify
L Verify Certification
Biennial Report
#%File Onlfine
Elnitiat Biennial Report
LLC
&File Online
Business Corporation
#File Online
Online Orders
¥ Register for Online
Orders
& Order Geod Standing
Name Registration
#Register a Business
Name Online
#Renew a Business Name

hrtne/fmualaclka <tate ale H.Q/h?IST'nﬁﬂﬂ/hﬂﬂkb/COﬂ).&SD?zs7664"

Date: 4/4/2011

Filed Documents

(Click above to view ﬁlgq dg'cuments that are available.)

: Print Blank Bierinial Report
(To view the report, you must have Acrobat Reader installed.)

Entity Name History

Name
THE BUSH PILOT, INC.

Business Corporation Information .

Name Type
Legal

AK Entity #:
Status: .

Entity E_fféc't_i)?/e Date:

Primary NAIGS Code:
Home State:-
Principal Office Address:

Expiration Date:

Last Biennial:Report Filed Date:
Last Biennial‘Re’port Filed:

Registered Agent

570780

sActive —_‘NoAn Compliant

CAK

PO BOX 123
SOLDOTNA-AK 89669
Perpetual

10/18/2008

2007 '

Agent Name:
Office Address:

Mailing Address:

Principal Office Address:

'TAVID HAEG

LOT 3 BLK 2 NORTH SHORE RIDGE SUBD
SOLDOTNA AK 99669

PO.BCX 123

SOLDOTNA AK 99669

PO BOX 123
SOLDOTNA AK 98669

Officers, Difé’ctors; 5%.0r more Shareholders, Members or Managers
| - .

Name: i:,David S Haeg

Address: | ‘PO Box 123 ‘

: j Soldaina AK 99669 EXHIBIT ‘+ .

Title: ! President - @
! . ] (g i I

Owner Pct: 100 PAGE__|O OF )

EXHIBIT 2
Name: David S Haeg

pPAGE | oF Z-

4/4/2002165



Entity '
o

Page 2 of 2

Address: PO Box 123

: Soldotna AK 89668
Title: Diréctor
Owner Pct: 100
Name: .,Iéckie a Haeg
Address: . ~ Same As President
Title: ) Secretary
Owner Pct: Lo
Name: "iJackie a Haeg
Address: * Same As President
Title: Treasurer
Owner Pct: ) ‘
Name: , Jackie.a Haeg
Address: ,  Same As President
Title: i . Director
Owner Pct: e
Officers & Directors

E-malii the Corporations Staff  (S07) 485-2550
N . : ' 3
!
|
EXHIBT__ L

hitra hmvalaclkas etate ale l19/1'\11QinHQR/fx‘ﬁ.Q](h/(jﬂfh,HSI‘)?257664

race 1\ or B

4/4/262166



FAA Relgistry - Alrcraft - Serial Zesults

Alrcraft Inquiries

Page 1 of |

N-Number .
Serial Number
Name ~ "0
Make / Model

Engine Reference

Dealer

Document Index
State and County
Territory and Country

Pending / Expired /
Canceled Registration
Reports

N-number Availability

Request a Reserved N=
Number:

- Online

- In Writing

Reserved N-Number
Renewal
- Onlire

Request for Aircraft
Records
- Online

Help
Main Menu

Aircraft Registration

Aircraft Downloadable

FAA REGISTRY

Serial Number Inquiry Results

Serial Number Entered: ~12-2888

Sorted By.: N-Number

N- i[Manufacturer| . Mode Name
Number| "~ Name o oo Address
PIPER _ PA-12 ~  _|IBUSH PILOT INC

4011M

POBOX 123
SOLDOTNA, AK 99669-0123

Database
Definitions

N-Number Format

Registrations at Risk

Contact Alrcraft
Registration

httm framictru faa nn‘u/ﬁirr.rﬁﬁinﬂl]iwjgﬁriﬂ] Results.aspx?sertaltxt=12-2888&sort ODliOI}:l...

Data Updated each Federal Working Day at Midnight

. 2 ]
A, s ne

Showing 1 - T'0f 1 (Page 1 of 1)

x4 |

PAGE_ |2 OF_ 1§
EHIBT D
sAGE_ L OF. D

4412002167



FAA Registry - Aircraft - N-Nuﬁr Results

Aircraft Inquiries

o . Page 1 of 2

N-Number
Serial Number
Make / Model

Engoine Reference

. FAAREGISTRY
N-Number Inquiry Results

Dealer
Document Index
State and County

Terntory and
Country

Pending /
Expired /
Canceled
Registration
Reports
N-number
Availability

Request a
Reserved N-
Number:

- Online

- In Writing

Reserved N-
Number Renewal
- Online

Request for
Alircraft Records
- Online

Help

Main Menu
Alrcraft
Registration
Atrcraft
Downloadable
Database

N401IM is Assigned

* Data Updated each Federal ‘Working Day

at Midmﬁht

Aircraft Desgription

“Type

FIFSIY I S, i R LT B T R Pon

Serial Number 12-2888 Reoistrati Corporation
- . - egistration
Manufacturer Name PIPER Certificate 12/18/1996
: Issue Date

Model PA-12 Expiration 6301013

. :Date
Type Aircraft F 1xed ng. Single- Status Valid

Engine
Pending Number . . o : .
B : T 0 S T pe k& 0t ting
Change None i . . Type Engine Reciprocating
Date Change R . .
Authorized None Dealer No
MFR Year 1947 ModeS 51131337
Code
Fractional NO
. Owner
Regi_stéfe'&-' Ovmer
Name BUSH PILOT INC
Street PO BOX 123
City SOLDOTNA State ALASKA
County KENAI PENINSULA  Zip Code  99669-0123
Country UNIT LD STA',I"I%S
Alrworthlmss_.)(nggT L{
PAGE_| % UF_Lir
'--m-nﬂ:mmﬁmrf:M".\Inm R acenlte aenv?NNimmhartyi=401 1M 4/4/201 102168



FAA Registry - Aircraft - N-Nwﬁr Results _ : . Page 2 of 2

Definitions _ Db
N-Number Engine Manufacturer LYCOMING ¢ Classification Restricted
Format Engine Moedel 0-360-A1A Category Aerial
Registrations at . Advertising
Risk - A/W Date 06/04/2003
Contact Aircraft ‘ '
Registration This is the nj'ost current Airworthiness Certificate data, however, it may
not reflect the current aircraft conliguration. For that information, see the
aircraft record. A copy can be obtained at
Hitp//aircraft, fem~ govle. Uov/N D/'nn‘ecords\ID asp
Other Owner Names
None
Temporary‘ Ogrtiﬁczite
None !
Fuel Modifications
None
Data Updated each Federal Working Day at Midnight
TR R

EXHIBIT... i

raGe_ 4 u&lﬂ_.rz'» D H#D

ittt Mracictry Faa onvlaireraftinanire/ AN Nim Reanlia ﬂQhYONN‘limhF‘.I‘TYT=40] v 4/4/20 p?169
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Tt'*m

IN THE SUPERIOR COURT FOR THE STATE OF; ArLASKA?."”‘
THIRD JUDICIAL DISTRICT AT KENAI
012 Ja# 23 PH 3: 22

DAVID HAEG
- E) ; CLEI‘\;‘. U;- T.ija}_j_ COUPT
Applicant BY.
pp 1can s g L’f_:‘, ff - Q‘r‘:—_:—_:--_.-.
V. ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

- 1-23-12 MOTION TO SUPPLEMENT EVIDENCE THAT JUDGE BAUMAN BE
DISQUALIFIED FOR CAUSE (CORRUPTION) AND 1-23-12 MOTION THAT
EVIDENTIARY HEARINGS BE HELD ON HAEG'S MOTIONS TO
DISQUALIFY JUDGE BAUMAN AND TO STRIKE JUDGE BAUMAN’S 1-3-12
ORDERS

X VRA CERTIFICATION: I certify this document and its attachments do not contain the
(1) name of victim of a sexual offense listed in AS 12.61.140 or (2) residence or business address
or telephone number of a victim of or witness to any offense unless it is an address identifying the
place of a crime or an address or telephone number in a transcript of a court proceeding and
disclosure of the information was ordered by the court,

COMES NOW Applicant, David Haeg, and hereby files motions to
supplement the evidence that Judge Bauman must be disqualified f0£ corruption |
and that evidentiary hearings be held on Haeg’s motion to disqualify Judge

Bauman for cause and on Haeg’s motion to strike Judge Bauman’s 1-3-12 orders.

02170



Prior Proceedings

(1)  On 1-5-11 Haeg filed a Motion for Hearing with Judge Bauman in
response to the state’s Motion to Dismiss — hearing that is
required if requested and which is fequired to be held within 45
days of it being requested.

(2)  On August 3, 2011 Judge Bauman asked for briefing from the state
on Haeg’s motion for hearing.

(3) On August '23, 2011 the state filed a 47-page opp_o.sition to Haeg’s
're‘quest'fOr the required hearing.

(4)  On January 3, 2012 Judge Bauman granted most of the state’s

. motion to dismiss —~without ever ruling on Haeg’s over year old
‘motion for the required hearing or holding the required héaring.

(5) On 1-13-12 Haeg filed a motion that Judge Bauman must be
disquaiiﬁed for corruption. In his motion Haeg claimed Judge
Bauman (in addition to violating othéra laWs, rules, and cannons to
deny Haeg mandatory open-to-the-public hearing:s):

“has almost certainly falsified the sworn affidavits he is required to
submit to be paid — since it is unlikely he has gone without pay for
the over 6 months since he was required to have decided Haeg’s
motion for a hearing according to AS 22.10.190 (which requires a
judge to swear under oath that no item submitted for an opinion or
decision is older than 6 months — and Haeg’s motion for a hearing is -
over a year old).”

(6)  OnJanuary 18, 2012, after his motion that Judge Bauman must be

disqualified for cause, Haeg obtained a copy of Judge Bauman’s

02171



o @
affidavit for the pay period ending on the last day of December 2011
- m which Judge Bauman claims no issue presented to him for an
opinion or decision is older than 6 months. See attached affidavit.

(7)  OnJanuary 23, 2012 Haeg filed a criminal complaint against Judge

Bauman. See attached criminal complaint.
(8)  On January 23, 2012 Haeg filed an Alaska Commission on Judicial
Conduct complaint against Judge Bauman. See attached 'complaintv.

Haeg just obtained new evidence that Judge Bauman 1s in fact falsifyiﬁg
affidavits in order he may be paid — just as Haeg claimed might be happening in
his January 13, 2012 motion. Because this new evidence is material to Haeg’s
claim Judge Bauman must be disqualified for corruption, it should be allowed to
supplément Haeg’s claim.

In addition, because of the evidence against Judge Bauman, which now .
includes committing felony.perjury so he can be paid while he is violating Haeg’s
right to prompt decisions and Haeg’s right to mandatory hearings, Haeg should be
grantea an evidentiary hearing on his motion to disqualify Judge Bauman and on
his -motion to strike Judgé Bauman’s January 3, 2012 orders.

Conclusion

In light of the above Haeg respectfully asks the court to: (1) supplement the

record of Haeg’s case with the attached copy of Judge Bauman’s affidavit, the

attached copy of Haeg’s criminal complaint against Judge Bauman, and the
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attached copy of Haeg’s Alaska Commission on Judicial Conduct complaint
against Judge Bauman; (2) order an evidentiary hearing be held on Haeg’s motion

to disqualify Judge Bauman for cause; and (3) order an evidentiary hearing be held

on Haeg’s motion to strike Judge Bauman’s January 3, 2012 orders.

I declare under penalty of perjury the forgoing is true and correct. Executed

on U:ﬂ L—(.Q/;\/ 2 3/, 2 O/ 2 . A notary public or other official empowered
to administer oafhs is unavailable and thus I am certifying this document in
accordance with AS 09.63.020. In addition I would like to certify that copies of
many of the dbcuments and recordings proving the corruption in Haeg’s case are

located at: www.alaskastateofcorruption.com

//7/4

David S. Haeg

PO Box 123

Soldotna, Alaska 99669

(907) 262-9249 and 262-8867 fax
haeg@alaska.net

Certificate of Service: [ certify that on /A4y 2 3, i Cﬂ 2 a
copy of the forgoing was served by mail to the following/parties: Peterson, Judge
Gleason; Judge J?anmdes lﬁ:\partment of Justlce FBI, and media.

By: :
7
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-admiinister oaths, you should sigh and date the statement certifying that the affidavit i$ true

'ALASKA COURT-SYSTEM
_ / AFFIDAVIT - o
For. the pay period ending onthe  1astday ¢ December - 2011

[, bemg first duly sworn, state that to the best of my knowledge and belief no matter currently
referred.to me for Gpinion or decision has been uncompleted or uhdecided by me for a penod of

more than-six months.

Signature C/“’(ﬂ/ﬁow Date /=3 ~2py 2

'T[i_t|é Catl Baumsén Address 125 Tiading Bay. Dnvc #100
Piint Nanie Supérior Court Judge - Kenai, AK 99611
Subscribed and.sworti to o affirmed before me at Kenai . Alaské, on 18312

Slgnat rej of: Notary Publxc CIerk of Court, or
other persen-authorized to administer oaths.

'i,,}- S, \ﬁ\; My commission expires:_ ‘with office
v
W O%S o? "<e._ :

\y !
(nagé%y%eal) ‘ _ i
, | Y
. . P 7
| certify under penalty of perjury that the fefegaing is true; that this statementis .belng executed

at : , Alaska7and that no notary public or otheA fficial empowaered to
administer oaths is available. -‘

Date / . / Signature
, /.

INSTRUCTIONS

i

This affidavit must be signe_d before-a notary ‘public, postmaster, er any other persén authorized :
by AS 08.63.010 to administer oaths. If there is no one available who is authorized ‘fo i

(AS 09.63.020).

An affidavit.must be completed at the end of each pay period. Pay periods end o# the 15th day
and-the last.day of each month. The completed. affidavit must be sent to the Division of Fmance

in Juneau at the'end of each pay. period..

Mail. Fax:. - ~ 't Scan and Email:
P. O, Box 110204 (907) 465-5639 DOA DOF PR .Affidavits@alaska.gov
Juneau, Alaska 99811-0204 . . .

ADM-100 (%/10) . AS 22.05.140(b), AS 22.07.090(b)
AFFIDAVIT AS 22.10.150(b), AS 22.15.220(c}
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" _January 23, 2012

W

-

This is a formal criminal complamt agamst Kenal Supenor Court Judge Carl - .
Bauman for falsifying a sworn afﬁdawt Sce attached copy: of Judge Bauman 5 R
affidavit. : Lo '

R

The official court documents proving Judge Bauman S afﬁdawt 1s false are located T
in the court record of David Haeg’s PCR case 3KN-10- 01295CI ’ -

The courthouse in Kenai, Alaska currently holds these records,

The attached 1-5-11 Motion for Hearing is a copy of one of the court records
proving Judge Bauman’s perjury.

Thc attached copy of the 1-13-12 Motion to Disqualify Judge Bauman for Cause
(Corruption) identifies other court records proving Judge Bauman committed
perjury and provides evidence why he did so and that he did so knowingly.

In addition the 1-13-12 Motion identifies other mandatory rules, cannons, and
rights Judge Bauman violated during the same criminal enterprise.

[ declare under penalty of perjury the forgoing is true and correct. Executed

on _\ ) a/)aa/”/\/ Z 3, 20/ /A notary public or other official empowered
to administer oaths is unavailable and thus I am certifying this document in

accordance with AS 09.63.020.

/ v

/ l_z 4 /éll
David S. Haeg /
PO Box 123 '
Soldotna, Alaska 99669

(907) 262-9249 and 262-8867 fax
haeg(@alaska.net
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Alaska Commlssmn on Jud1c1a1 Conduct
1029 W. 37 Ave,, Suite 550, Anchorage, Alaska 99501
WO7)272-1033 : In Alaska (800) 478-1033 Fax (907) 272-9309

Marla N. Greenstein
Executive Director
E-mail mapeensielnfacicsiue ak s

Complaint About An Alaska State Court Judge

Date: J—23— )2

Name of Judge: CQ /.‘/ ﬁ%um.c’u’}/}
Court: Supreme _Appeals _____ Superior 2§ District

Court Location: %gﬂa / /C?/ §A/4
Casc Name{if Retevant): ﬂ@\/ldl }'724-—6(‘ A 5%—4@ o )é ”/QSKG

Case Number(ir keteven): 3/(/y"'/0 O/ZC].S - T
Your Name: Aa (//J }7[4{9

Use of your name:  If the box below is not checked, the Commission will proceed’
at its own discretion,

v ‘Z’ The Commission may use my name in any communications with the judge related
to the Commission’s disciplinary functions.

- Your Telephone No: 90 7 26 2- 92"/7 ;4/?1—2.

(Day) (Evening)

Your Address: ﬁo 5 OX /2,?
Seldst trq » B 99667 .

You.rbl;,nawre A'( ) /” 7@

Please specify e,\acr/), in your own wor, whar. action or behavior of the
Judge is the basis of your comp/amz Please provide relevant dates and
names of others who witnessed the action or behavior.

You may use_additional paper,_or reverse_side if _AeCcessary.
j_c{% 5@4@&1}_4& ﬁfeﬁﬂ__&mw__/ﬁ/fff&/{%_ﬂ;ﬁf«d;fu?[ Cqa o
Lagﬁwf [f@_/ 5 g(ﬁ C(_é uom A ﬂé_ﬁe_@iﬂd&rf_éx aJ_aa_(onzf wj

ﬂ;x_ .__t ﬂg_u e 71_._(__[_/ daa._as

Mﬁﬁﬁzzgﬂ L et Sl agoitucs nm

sy

7(‘ ANg //
2

i

} S—é{’ /(p Q%C/{’gf LO/;/ 07[

'M({QZ g@am‘mf qpa(a’aw/ <'

A

/

sz 6{/‘7/«(/'%1’ /7167!"0/‘ = dw?ua//?[ I«é{/i ﬁqwman 7pf He S/’i’r/f ¢

O[th*’f ma /‘éulc{’f a/m{; Cuuff; /’mCOFO(f /7/2,1/ e 7:\0\// /sz,m/;g
U*;:LA; ]ﬁ“‘/)
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1010

- To: Brent Co/.e

. '

IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA
AT Fla /

ﬁa u/a@ /’éoe; | )

~Pramtiffes),
VS, A/ﬂ/v (el 1[

)
)
)
)
‘ )
57%7[? 0"? %/a’(/é % CASE NO. 3/(/%/0"0/2“?5'6[
)

?4?/&/1 &éﬂ% SUBPOENA FOR TAKING DEPOSITION
Address: 2R { /l/ 5 fw,’«;L.e yas)'s /444:40%& /4’( ?750 /

You are commanded to appear and testify under oath in the gbove case at:
Date and Time; am«zr\/ 3}, 206]2  a /000 am
Offices of _ [eers *dl tae's

Address: 322 ¢3 Lce/(evgbgf' ﬂ/‘;’ae Solto IL4¢ /4%/ 776

Notice, as required by Civil Rule 45(d), has been served upon ;ﬁ OVC /4/45[
on Tﬂnqa/\/ / 9 24/ 2 . You are ordered to bring with you ﬂgﬁ(m

St aruary /Z 26/7 %///M/m /@/ ﬁ =

7 Date 7 Deputy Clerk
Subpoena issued at request of Before this subpoena may be issued, the
aV;&? as above information must be filled in and
Attorney for Se/f~ proof must be presented to the clerk that
Address: PO Box 123 Soldere A 7'74€# a notice to take deposition has been served
Telephone: _$02-2£62- 9247 upon opposing counsel.

If you have any questions, contact the person
named above.
RETURN
I certify that on the date stated below, I served this subpoena on the person to whom it is

addressed, ,in
Alaska. I left a copy of the subpoena with the person named and also tendered mileage and

witness fees for one day's court attendance.

Date and Time of Service . Signature

Service Fees: .

Service § Print or Type Name

Mileage $

TOTAL § : ' Title
If served by other than a peace officer, this return must be notarized.
Subscribed and swomn to or affirmed before me at , Alaska
on
(SEAL) Clerk of Court, Notary Public or other

person authorized to administer oaths.
My commission expires

CIV-115 (8/96)(st.3) Civil Rule 45(d)
SUBPOENA FOR TAKING DEPOSITION
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“IN THE'S

. DAVID HAEG, ) . ‘
) ;
Applicant, )
)
V. . )POST-CONVICTION RELIEF
- ) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

1-18-12 NOTICE OF BRENT COLE'S DEPOSITION

" VRA CERTIFICATION: 1 certify this document and its attachments do not contain the
(1) name of victim of a sexual offense listed in AS 12.61.140 or (2) residence or business address
or telephone number of a victim of or witness to any offense unless it is an address 1dentifying the
place of a crime or an address or telephone number in a transcript of a court proceeding and
disclosure of the information was ordered by the court.

COMES NOW Applicant, David Haeg, and hereby gives notice of the
deposition of Brent Cole on January 31, 2012 at 10:00 a.m. at 32283 Lakefront
Drive, Soldotna, Alaska, 99669. The deposition will be recorded by audio and
audlo/wsual/means and a court reporter/wﬂl not be used.

/,/' g // - T
/< P // // -
\ ( - /‘/

o /

David S. Haeg Vi

PO Box 123 /7

Soldotna, Alaska Q9669

(907) 262-9249 and 262-8867 fax

haeg@alaska.net - BN

Certificate of Service: I certify that on /ﬂ/‘yr / <z a
copy of thf/forgomg /wac served/by maii to the following parties: State of Alaska
By: /‘ / : A E -

.
-~ /
.1’

o

e
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STav ‘M!L ED ’
%ME;’F ALASH A
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA  “/21RICT
THIRD JUDICIAL DISTRICT AT KENAI 012 i 15 B 1g: =
] i :}3
C
DAVID HAEG, ) “ERICOF TR1AL cypy
) | BY MY
-~  Applicant, ) ) DY T —
- IR
v. ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formetly 3HO-10-00064CI)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

1-13-12 MOTION TO DISQUALIFY JUDGE BAUMAN FOR CAUSE
(CORRUPTION) AND TO STRIKE JUDGE BAUMAN’S 1-3-12 ORDERS

VRA CERTIFICATION: I certify this document and its attachments do not contain the
(1) name of victim of a sexual offense listed in AS 12.61.140 or (2) residence or business address
or telephone number of a victim of or witness to any offense unless it is an address identifying the
place of a crime or an address or telephone number in a transcript of a court proceedmg and
disclosure of the information was ordered by the court,

Comes now applicant, David Haeg, and hereby files this motion to
disqualify Judge Bauman for cause and to strike Judge Bauman’s 1-3-12 orders.

Prior Proceedings

(1)  Haeg filed for post-conviction relief (PCR) on November 21, 2009
or over two years ago. In.his 19 page PCR application, 43 page PCR
memorandum/affidavits, 310 pages of supporting eviden.ce,' and 7 independent
affidavits Haeg laid out a shocking case of corruption, coﬁspiracy, and cover up by
his own attorneys, the state prosecutor, the troopers involved, and the judge
presiding over his trial - which stemmed from Haeg’s involvement in the

incredibly controversial Wolf Control Program.
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. (2)  Because Haeg has been nearly starved out by this time (the Haeg
_ family’s business property was seized with false warrants on April 1, 2004) Haeg
immediately filed for “expedifed” PCR consideration — which the court denied.

3) On August 27, 2010 and March 25,’ 2011 Superior Court Judge
Stephanie Joannides certified, in 43 and 77 page referrals to the Alaska
Commission on Jlidicial Conduct, evidence proving Haeg’s claims of corruption,
conspiracy and cover up by Haeg’s trial judge (Judge Margaret Murphy), the main
witness against Haeg (Trooper Brett Gibben;s), and Judicial Conduct’s only
investigator of judges for the past 25 years (Marla Greenstein). Because of the
shocking evidence Judge Joannrides ruled Judge Murphy, who had been assigned
to decide Haeg’s PCR at the state’s request, could not decide Haeg’s PCR. In |
addition, Judge Joannides ruled that Haeg’s PCR claims re_quired ah evidentiary
hearing to be decided.

4) Qn December 8, 2010, or well over a year ago, J udg_r:: Bauman was
assigned to delcide Haeg’s PCR. | :

(5) OnFebruary 11,2011 a U.S. Departnﬁent of Justice section chief
vtold Haeg thé DOJ was attending the proceedings in Haeg’s case and that it was
clear why judicial conduct investigator Marla Greenstein covered up for Judge
Murphy and Trooper Gibbens: “No one in America would believe you got a fair
trial if the judge that was presiding over your prosecution was being chauffeured

by the main witness against you.”
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(6)  On January 5, 2011, or over a year ago, Haeg filed, with Judge
Bauman, a motion for an oral argument hearing on the state’s motion to dismiss.

(7)  Judge Bauman, in one of the last open court in-person hearings with
Haeg, specifically asked if Haeg wanted an oral argument hearing before he
(Judge Bauman) decided the state’s m;)tion to dismiss - and even stated Haeg
should think carefully about this because it could greatly affect Haeg’s PCR. Haeg
answéred Judge Bau_man, in open court and in front éf a packed courtroom, that
he absolutely wanted an oral argument hearing before the state’s motion to
dismiss was decided — again proving, beyond any doubt, Judge Bauman was
aware of Haeg’s request for oral argument on the state’s motion to dismiss.

(8) On August 3, 2011, or almost exactly 7 months after Haeg’s motion
for a hearing on the state’s motion to dismiss, Judge Bauman requested briefing
from the state on Haeg’s request for a hearing on the state’s motion to dismiss —
again proving, beyond any doubt, Judge Bauman was aware of Haeg’s request for
an oral argument hearing on the state’s motion to dismiss. Rule 77(c)(2) required
the state’s briefing to have been ﬁléd within 10 déys of Haeg’s motion — rnot the 7
months Judge Bauman gave the state. |

(9)  On August 23, 2011 the state sent Judge Bauman a 47-page
opposition to Haeg’s request for a hearing on the state’s motion to dismiss — again
proving, beyond any doubt, that Judge Bauman was awafe of Haeg's request for

an oral argument hearing on the state’s motion to dismiss.
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(10) On September 2, 2011 Haeg sent Judge Bauman a 10-page reply to
| the state’s opposition — citing first and foremost that Rule 77(e) (2) required a
hearing to be held if requested on a motion to dismiss — again proving that Judge
Bauman was aware of Haeg’s request for an oral argument hearing on the state’s
motion to dismfss and that.Judge Bauman knew this hearing was required.

(11) OnDecember 15, 2011 Haeg filed another motion with Judge
Bauman for a hearing before Judge Bauman decided the state’s motion to dismiss
— again proving that Judge Bauman was aware of Haeg’s request for an oral
argument hearing on the state’s motion to dismiss. |

(12)  On January 3, 2012 Judge Bauman issued orders that effectively
guttgd Haeg’s entir¢ PCR - without evér holding the asked for, and required,
“open to the public” oral argument hearing. In the orders Judge Bauman: (a)
eliminated Haeg from presenting Judge Joannides’ certified evidence of Judge .
Murphy’s and Trooper Gibbens’ corruption during Haegfs trial and sentencing; (b)
eliminated Haeg from presenting Jucige_J oannides’ certified evidence that Judicial
Conduct investigator Marla Greenstein qoﬁspiréd with Judge Murphy and Trooper
Gibbens fo cover up Judge Murphy’s conspiracy and corruption with Trooper
- Gibbens duriﬂg Ha@g’s trial aﬁd séntencing and .afterward falsified her
investigation of Judgé Murphy to cover up Judge Murphy’s conspiracy and
corruption with Trooper Gibbens during Haeg’s trial and sentencing; (c)
eliminated Haeg from presenting the evidence that Marla Greenstein, after Judge

Joannides’ referral, falsified a “verified” document to cover up her corrupt
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investigation of Judge Murphy; (d) falsely ruled many of Haeg’s claims ha§e
already been decided; (e) falsely ruled Haeg had no constitutional claims that
could be brought up during PCR; (f) altered the substance of Haeg’s claims; and
(g) falsely claimed Haeg had not made a “prima facie™ case that his attorneys were
ineffective — when to do this all Haeg had to do was to swear a claim, which if true
and without considering any evidence from the state, would mean Haeg did not get
effective representation. In his PCR application/memérandunllafﬁdavit Haeg
swore his own attorneys lied to him, conspired with eaéh other, the prosecution,
and the presiding judge to illegally, 1_1njust1y, and unconstitutionally convict and
sentence him. In other words, if Haeg’é own attorneys actually did all this, would
it mean Haeg did not get effective counsel or a fair trial? If it does (which it
irrefutably does) then Haeg has met his burden of a making “pfima facie” case —
and then .Haeg must be allowed to present the evidence and witnesses proving his
claims in an “qpen to the public” evidentiary hearing and then the state must
present evidence and witnesses reﬁlting them — if they can. The significance of all
this is that if Judge Bauman rules Haeg has not made a “prima-facie” case, Haeg
will never get to present the mountain of evidence and witnésses he alregdy has to
prove the incomprehensible injustice. A copy of Haeg’s
application/memorandum/affidavit, proving Judge Bauman’s above falsehoods, is
located at www.alaskastateofcorruption.com and the Kenai courthouse for_ those

wishing to see the proof themselves.
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Law
Rule 77. Motions.
(e) Oral Argument.

(2) Except on motions to dismiss; motions for summary judgment; motions
for judgment on the pleadings; other dispositive motions; motions for
delivery and motions for attachment, oral argument shall be held only in
the discretion of the judge.

(3) If oral argument is to be held, the argument shall be set for a date no
more than 45 days from the date the request is filed or the motion is ripe for
decision, whichever is later.

* Alaska Statute 22.10.190. Compensation.

(b) 4 salary warrant may not be issued to a superior court judge until the
judge has filed with the state officer designated to issue salary warrants an
affidavit that no matter referred to the judge for opinion or decision has
been uncompleted or undecided by the judge for a period of more than six
months.

United States Constitution, Fourteenth- Amendment

No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny
to any person within its jurisdiction the equal protection of the laws.

ADMISSIBILITY OF RELEVANT EVIDENCE
Rule 401. Definition of Relevant Evidence.

Relevant evidence means evidence having any tendency to make the
existence of any fact that is of consequence fo the determination of the

action more probable or less probable than it would be without the

evidence.

Rule 402. Relevant Evidence Admissible-- Exceptions--Irrelevant Evidence
Inadmissible.

All relevant evidence is admissible, except as otherwise provided by the
~ Constitution of the United States or of this state, by enactments of the
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Alaska Legislature, by these rules, or by other rules adopted by the Alaska
Supreme Court. Evidence which is not relevant is not admissible.

Rule 35.1 Post-Conviction Procedure
(f) Pleadings and Judgment on Pleadings.

(1) In considering a pro se [someone representing themselves like
Haeg] application the court shall consider substance and disregard defects

of form. ..

Alaska Code of Judicial Conduct

Canon 1. A Judge Shali Uphold the Integrity and Independence of the
Judiciary.

An independent and honorable judiciary is indispensable to achieving
justice in our society.

Commentary. -- Deference to the judgments and rulings of courts depends

. upon public confidence in the integrity and independence of judges. The
integrity and independence of judges depend in turn upon their acting
without fear or favor. Public confidence in the impartiality of the judiciary
is maintained when judges adhere to the provisions of this Code.

Conversely, violation of this Code diminishes public confidence in the
Judiciary and thereby does injury to the system of government under law.

Canon 2. A Judge Shall Avoid Impropriety and the Appearance of
Impropriety in All of the Judge's Activities.

Al In all activities, a judge shall exhibit respect for the rule of law,
comply with the law,* avoid impropriety and the appearance of
impropriety, and act in a manner that promotes public confidence in the
integrity and the impartiality of the judiciary.

Commentary. -- Public confidence in the judiciary is eroded by
irresponsible or improper conduct by judges. A judge must avoid all
impropriety and appearance of impropriety. A judge must expect to be the
subject of constant public scrutiny. A judge must therefore accept
restrictions on the judge's conduct that might be viewed as burdensome by
the ordinary citizen and should do so freely and willingly.
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The prohibition against behaving with impropriety or the appearance of
impropriety applies to both the professional and personal conduct of a
judge. Because it is not practicable to list all prohibited acts, the

proscription is necessarily cast in general terms that extend to conduct by
judges that is harmful although not specifically mentioned in the Code.

Actual improprieties under this standard include violations of law, court
rules, and other specific provisions of this Code. The test for appearance of
impropriety is whether the conduct would create in reasonable minds a
perception that the judge's ability to carry out judicial responsibilities with
integrity, impartiality, and competence is impaired.

(7) A judge shall accord to every person the right to be heard according to
law. .

(8) A judge shall dispose of all judicial matters promptly, efficiently, and
fairly.

D. Disciplinary Responsibilities.

A judge having information establishing a likelihood that another judge has
violated this Code shall take appropriate action.

[Why Judge Joannides documented, certified, and referred the evidence of

Judge Murphy’s and judicial investigator Marla Greenstein’s corruption
and conspiracy to cover up that Judge Murphy was chauffeured by the main
witness against Haeg during Haeg’s entire week-long trial and two day
sentencing] . :

The words "shall” and "shall not" mean a binding obligation on judicial
officers, and a judge's failure to comply with this obligation is a ground for

disciplinary action.

"Law" means court rules as-well as statutes, constitutional provisions, and
decisional law.

Argument

(1)  1Itis clear that Judge Bauman, according to Rule 77(e)(2), could not

legally decide the state’s motion to dismiss until a public oral argument hearing

had been held. In other words Judge Bauman’s January 3, 2012 orders are illegal,
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violates Haeg’s constitutional rights to due process and equal protection of law,
violates judicial cannons, violates Haeg’s right to an “open public” hearing, and is
not w01;th thé paper it is written on.

(2)  Because numerous filings were sent to Judge Bauman for the
“required” hearing before the state’s motion to dismiss was decided, because Haeg
specifically pointed out to Judge Bauman the hearing was “required”, and because
Judge Bauman specifically asked Haeg if he wanted an oral argument hearing
before the state’s motion to dismiss was decided and Haeg said “yes” to Judge
Bauman himself, it is clear Judge Bauman intentionally, knowingly, and
maliciously violated Rule 77(e)(2) and Haeg’s constitutional rights in order to
illegally acquiésce to the state’s 47-page request, made to Judge Bauman himself,
that no public oral argument hearings take place.

(3) It is now over a year since Haeg first asked for a hearing on the
state’s motion to dismiss and over a year since the motion to dismiss was ripe for a

decision, when the time limit for holding a hearing, according to Rule 77(e)(3), is

45 ciays after these eveﬁts. Judge Baumar‘i‘is now 322 days, and counting, past the
mandatory .tz'me limit for holding Haeg’s mandatory oral argument hea)_*ing.

(4) Itisclear Judge Bauman has almost certainly falsified the sworn
affidavits he is required to submit to be paid --si“nce it is unlikely he has gone
without pay for the over 6 months since he was required to have decided Haeg’s

motion for a hearing according to AS 22.10.190 (which requires a judge to swear

under oath that no item submitted for an opinion or decision is older than 6 months
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—and Haeg’s motion fbr a hearing is over a year old). If Judge-Bauman has been
paid within the last 6 months it means he will have also committed felony perjury.

(5)  The above actions by Judge Bauman irrefutably violate the law,
court rules, the Cannons of Judicial Conduct, and is clearly a blatant attempt to
keep the chilling and widespread corruption in Haeg’s case from being witnessed
in person by the public - who have been attending the hearings in Hiaeg’s case in
ever larger numbers — packing Haeg’s PCR court to standing room only.

(6) Ig His orders Judge Bauman has ruled Haeg cannot bring in new
evidenée and claims because Haeg’s trial happened too long agé. As shown over
and over it is the court itself that has delayed Haeg’é case for S/ears ovef Haeg’s
objections and réquests for “eXpedited” consideration. Earlier the state asked for
380 days in which to file fof al single brief — which Rule 217(d) required to be filed
within 20 days — and the court granted the state all 380 days — over Haeg’s
repeated obj ections. It is the height of injustice to have Judge Bauman and the
courts delay proce'ea'ings for years over Haeg'’s objections and then rule Haeg
cannot submit evidence and clc;ims because of the delay.

(7) | In his orders Judge Bauman claims that Haeg’s “newly discovered
evidence” claim is tha£ he was entrapped and since Haeg knew this before &ial
Haeg cannot claim it is- “newly discovered evidence.” Yet this is not the “newly
discoveréd evidence” Haeg claimed: (a) in Haeg’s PCR memoranduny/ affidavit he
specifically states “Long after Haeg was convicted, sentenced, or coﬁld use it on

appeal” he had found out material evidence “had been removed out of the record
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02188



re .

while evidence it had been submitted remained in the record.” Haeg attached, to
his PCR memorandum/afﬁdavit, the very evidence proving this; (b) in Haeg’s
PCR memorandum/ affidavit he specifically cites the fact that prosecutor Scot
Leaders, long after Haeg’s trial and sentencing, falsified a sworn document to
cover up his illegal and unconstitutional use of Haeg’s immunized statement. Haeg
attached, to his PCR memorandum/affidavit, the very evidence proving this; (c) in
Haeg’s PCR memorandum/ affidavit he specifically cites the fact that, long after
Haeg’s trial and sentencing, irrefutable evidence surfaced that would have
prevented Haeg from ever .being charged or prosecuted for anything.. Haeg
attached, to his PCR memorandum/affidavit, the very evidence proving this; and
(d) in Haeg’s PCR memorandum/ affidavit he speciﬁcally cites the fact that, long
after Haeg’s trial and sentencing, irrefutable evidence surfaced that his attorneys
had lied to him. Haeg attached, to his PCR mgrﬁorandum/afﬁdavit, the very
evidence proving thirs. Judge Bauman’s claim, that Haeg's onI.y “newly discovered
evidence” PCR claim is that of entrapment, is proven false.

(8)  In his orders judge Bauman claims Haeg has no cdnstifutional rights
volitions that he can bring up in PCR. Ineffective assistance of counsel is a
constitutional right that can be brought up in PCR; the fact the official record of
his case was tampered with, tampering only found out long after trial, to remove
favorable evidence is a PCR issue that violates the constitutional rights to due
process and to the equal protection of the law; and the proof that prosecutor

Leaders, falsified a verified document long afier trial to cover up his use of Haeg’s
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immunized statement is a clear PCR violation of the constitutional 'right against
self-incrimination. In Haeg’s memorandum/afftdavit numerous other instances of
PCR appropriate constitutional rights violations are specifically cited and proved.
(9)  All private citizens who have seen the evidence that (a) Judge
Murphy was chauffeured by the main witness against Haeg (Trooper Gibbens)
during Haeg’s prosecution (evidence certified as true by Suberior Court Judge
Joannides); (b) both Murphy and Gibbens lied about this during the ofﬁcial
investigation into this by judicial conduct investigator Marla Greenstéin (evidence
certified as true by Superior Coqrt Judge Joannides); (¢) judicial conduct
investigator Greenstein falsified all testimony from every single witness to cover’
up for Judge Murphy’s corruption (evidence certified as true by Superior.C'ourt
Judge Joannides); and irrefutable proof (tape recordings) that, after Judge o
Joannides’ referral was submitted, investigator Greenstein falsified a “verified”
document to cover up her own corrupt investigation — meaning she has added
j felony perjur)} to her list of crimes. Every single private citizen who has seen this
evidence agrees that this alone would convincé him or her that Haeg did not
receive a fair prosecution — yet Judge Bauman has ruled this is “too attenuated”
(weak) to be included in the evidence Haeg can use to prove hé did not receive a
fair prosecution. Rule 401 and 402 above and Judge Joannides use of this same
evidence to disqualify Judge Murphy from presiding over Haeg’s case also prove

Judge Bauman’s claim is false.
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(10) Judge Bauman states Osterman’s affidavit claims Haeg fired
Osterman before Osterman could finalize Haeg’s appeal — implying that since
Osterman did not finish Haeg’s appeal this negated any effect Osterman may have
had on Haeg’s appeal. Then Judge Bauman claims that Haeg’s claim of ineffective
assistance of counsel against Mark Osterman must be dismissed. Yet Haeg’s main
PCR claim against Osterman (supported by recordings of Osierman, Cole, and
Robinson) was that Osterman had a direct conflict of interest with Haeg and was
" conspiring with Haeg’s pretrial and trial attorneys Cole and Robinson to cover up |
their conflicts of interest. (Osterman was caught on tape stating the reason he
| could not put the “sellout” of Haeg by Cole and Robinson in Haeg’s appeliate

brief was that Osterman “could not do anything that would affect the lives of Cole

7 aﬁd Robinsoﬁ.”) Tﬁe U.S. Supréme Court in éuyler v. Sullivan, 446 U.S. 335
(1980), cited in Haeg’s PCR, specifically holds that if you prove your attorney had
a conflict of interest yoﬁ do not need to establish the attorney’s conduct caused
harm. After Osterman’s “sell out” Haég was forced <t0_ represent himsélf on appeal,
when he has no training in the law — p-roving Osterman’s conflict of interest
irrefutably harmed Haeg. And more shocking yet is the recordings of Osterman
while he was Haeg’s attorney irrefutably prove Osterman lied throughout the
entire affidavit he filed in response to Haeg’s PCR claims. In other words Judge
Bauman violated the ruling caselaw in another attempt to deprive Haeg of
opportunity to show he did not get a fair trial or appeal, that his attorne);s

conspired to do this, and are now conspiring to cover it up.
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(11) Judge Bauman claims Haeg “rnusf reconcile his ineffective
assistance of counsel claims with the fact that he took the stand at trial and
admitted to killing wolves outside the predator control ione. His admissions
provide a basis to uphold his conviction, regardless of the conduct of his counsel.”
In his PCR memorandum/affidavit/attachments Haeg, (a) claimed and provided
proof that the state told him he had to kill wolves outside the predator control zone
and then claim they were taken inside so the program would be seen as effective;
(b) claimed and provided proof that his own attorneys told him this was not a legal
defense; (¢) claimed and provided proof that when he put evidence of what he had
been told into the court record (o§er his attorneys objections) it was removed
while evidenée it had been in the court record remained; (d) claimed and provided
proof that the state telling Haeg the survival of the Wolf Control Program
depended on Haeg doing this was an irreﬁ.ltable defense - and would have kept
Haeg from ever being prosecufed or convicted; (e) claimed and provided proof
that the state gave him immunity for a 5-hour statement about his actions with the
Wolf Control Program; (f) claimed and provided proof that his attorneys told hifn
he could be prosecuted after being forced to give a statement by é grant of
immunity (a grant of immunity replaces your right against self-incrimination - if
you refuse to talk you are thrown in jail until you do); (g) claimed and provided
proof that if this state gives someone immunity for a statement they can never be
charged or prosecuted for the actions talked about in the statement — no matter

what other evidence there is; (h) claimed and provided proof that not only was he

14
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prosecuted the state irrefutably used ﬁis statement to do so; (i) claimed and
provided proof that his attorneys told him that the state could, and was, using his
statement against him at trial so Haeg was forced to testify at trial; (j) claimed and
prbvided proof that all of this was one of the most horrendous violations of the
right against self-incrimination in any case Haeg has found anywhere in the
nation; (k) claimed and provided proof that the state had promised him mild
charges if he gave up guiding for a year; (1) claimed and provided proof that, after
he had given up the year guiding and it was in the past, the state changed the
charges so they were devastating; (m) claimgd and provided proof that his
attorneys told him nothing could be done about the state changing the charges to
severe ones aftér Haeg had paid in full fdr minor ones; (n) claimed and provided
proof that after he had paid in full for minor charges the state could not chérge him
with severe charges; (o) claimed and provided proof the state presented known
false testimony against him at trial; (p) claimed and proved proof the state falsified
all evidence loéations to his guide area (which the state claimed justified guide
charges against Haeg) on everﬁhing from search warrants to trial testimony; (q)
claimed and proved Judge Murphy specifically relied on the state’s perjury; and (r)
claimed and provided overwhelming caselaw that any of the forgoing render
Haeg’s conviction illegal no matter what Haeg testified to at trial.

(12) Judge Bauman claims Haeg did not show what effort was made to
get an affidavit from his former attorneys in response to his ineffective assistance

claims. Yet Haeg provided proof in his PCR filings that he sent his former
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~ attorneys affidavits to fill out responding to Haeg’s claims and provided proof his

former attorneys refused to fill out the affidavits - and he cannot force them to.
(13) Judge Bauman cléims Haeg must now depos;: Cole “at Haeg’s

expense” (puzzling as Judge Bauman ruled Haeg indigent) and then “file a

succinct and clear memorandum detailAing (a) ‘the alleged ineffective assistance of

counsel Cole, with citations to the record and to the deposition, addressing both

Risher standards, and (b) alleged ineffective assistance of counsel Robinson with

citations to the record and to the deposition, addressing both Risher standards.”

Yet the ruling caselaw in State v. Jones, 759 P.2d 558 (Alaska 1998) proves this is
not the proper procedure. Jones states if a PCR application:

“[S]ets out facts which, if true, would entitle the applicant to the
relief claimed, then the court must order the case to proceed and call upon
the state to respond on the merits. The filing of a response on the merits by
the state commences the second phase of the post-conviction relief
proceeding. This stage is designed to provide ‘an orderly procedure for the
expeditious disposition of non-meritorious applications... without the
necessity of holding a full evidentiary hearing.” The rule does so by
allowing the parties an opportunity to ascertain whether any genuine issues
of material fact actually -exist. To this end, Criminal Rule 35.1(f)(3) and (g)

" place the full range of discovery mechanisms at the disposal of the parties.
The final phase of a post-conviction relief proceeding is the evidentiary
hearing, as provided for under Criminal Rule 35.1(g). A hearing is required
when, upon completion of the discovery and disposition phase, genuine
issues of material fact remain to be resolved. ”

In his PCR apblication Haeg has specifically, irrefutd'bly, and in detail “set
out facts, which, if true” would entitle Haeg to the relief claimed. Yet Judge
Bauman has not ordered “the case to proceed and call upon the state to respond on

the merits”, as required. Instead, Judge Bauman has skipped requiring the state to
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‘respond on the merits and gone directly to the Rule 26 “discovery mechanisms” of
depositions (which have already occurrg:d and which Judge Bauman is requiring
movre of), admissions and interrogatories — which the state has been using for the
last 6 months. (On August 4, 2011 the state required Haeg to fill out 28 pages of
interrogatories, admissions, and releases.) It is clear Judge Bauman is violating
the rulgs by not requiring the state to respond to the PCR merits before .discovery
- is conducted, which is a disadvantage for Haeg. It is a further violation for Judg‘e'
. Bauman to order further discovery “at Haeg’s expense” without requiring the state
to respond to the merits of Haeg’s case. Further injustice is that on Septémber 22,
2011 state Assistant Attorney General Andrew Peterson filed an affidavit stating:
“Following the deposition of Mr. Robinson, I personally spoke with both Mr. Cole
and Mr. Ostérman and both agreed to file an affidavit responding to Mr. Haeg’s
allegations of ineffective assistance of counsel.”

Haeg never received a copy of Cole’s affidavit from the staté, (eliminating
any need to depose Cole) and now Judge Bauman is ordering- indigent Haeg to
-conduct vthe expensive (subpoenas, travel, witness fees, camera’s, recorders, etc)
deposition anyway — when Cole has alréeady provided the state an affidavit.

(14) Asshown above Haeg made an irrefutable and shocking “prima
facie” case against all his attorneys in his 19 page application 43 page PCR
memorandum/affidavits (in which Haeg specifically identified when, where, how,
and why his attorneys lied to him about each issue, speciﬁcally identified the facts

along with the proof proving they had lied to him, and then specifically applied the
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law that established that had he not been lied to there would have been a different
outcome). See Haeg’s PCR filings; the state’s motion to dismiss, Haeg’s
opposition to the state’s motion to dismiss; and the state’s reply. These documents
prove Judge Bauman’s claim Haeg has not made a “prima facie” case of
ineffective assistance to be false; prove his claim Haeg’s testimony at trial
prevents him from relief is false; proves the evidence against investigator
Greenstein and attorney Osterman is incredibly relevant to Haeg’s PCR; proves
. new evidence has been discovered; and proves there are constitutional violations
properly brought up in this PCR. It is as if Judge Bauman never read Haeg’s PCR
memorandum/affidavits and instead relied only upon the state’s motion to dismiss.
Barry v. State,‘ 675 P.2d 1292 (Alaska 1984) “As the supreme court of
California pointed out in People v. Pope, 23 Cal.3d 412 (1979), an

evidentiary hearing is almost always a prerequisite to an effective assertion
of ineffective assistance of counsel.”

Wood v. Endell 702 P.2d 248 (Alaska 1985) “It is settled that a claim of
ineffective assistance of counsel is one that generally requires an
evidentiary hearing to determine whether the standard adopted in Risher v.
State, 523 P.2d 421 (AK 1974) was met by counsel’s performance.”

Machibroda v. United States, 368 U.S 487 (U.S. Supreme Court 1962) We
cannot agree with the Government that a hearing in this case would be
futile because of the apparent lack of any eyewitnesses to the occurrences
alleged, other than the petitioner himself and the Assistant United States
Attorney. The petitioner's motion and affidavit contain charges which are
detailed and specific.

Not by the pleadings and the affidavits, but by the whole of the téstimony,
must it be determined whether the petitioner has carried his burden of proof

and shown his right to a discharge. The Government's contention that his

allegations are improbable and unbelievable cannot serve to deny him an
opportunity to support them by evidence. On this record, it is his right to be
heard.
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There will always be marginal cases, and this case is not far from the line.
But the specific and detailed factual assertions of the petitioner, while
improbable, cannot at this juncture be said to be incredible. If the
allegations are true, the petitioner is clearly entitled to relief. Accordingly,
we think the function of 28 U.S.C. 2255 can be served in this case only by
affording the hearing which its provisions require.

Haeg’s claims are incredibly specific, factual, and detailed; backed up by
court documents, tape recordings, affidavits, and sworn testimony — and also by a

certified finding of corruption by a Superior Court Judge — who ruled Haeg had a

right to a PCR evidentiary hearing. And, according to the U.S. Supreme Court in

Machibroda v. United States above Haeg has overwhelmingly met his burden of

proving his right to an evidentiary hearing so he may prove his case in open court.
(15} Judge Bauman’s orders irrefutably altered Haeg'’s claims to strip
them of substance. Judge Bauman’s claim Haeg had only complained of Judge
Murphy and Trooper Gibbens’ cohspiracy to seize the plane — Haeg’s actual claim
was that Judge Murphy and Trooper Gibbens had conspired to illegally prosecute
and cbnvict Haeg and to then to sentence Haeg to almost 2 years in jail, $19,500
fine, forfeiture of $100,000 in property, and the deprivation of Haeg’s guide
license (Haeg family’s only income) for 5 years. In other words if Jydge Murphy
and Trooper Gibbens were conspiring during Haeg ’; case, why would Haeg claim
the conspiracy was limited to a now worthless plane (rusted to pieces in the last 8
| years) instead ofclaiming the conspiracy covered everything including conviction

and all penalties?
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(16) As shown above Judge Bauman’s orders strips Haeg of numerous
claims and mountains of compelling, pertinent evidence by falsely claiming
defects of form in Haeg’s PCR application/memorandum/affidavits. Even if there
were defects, which there isn’t, Rule 35.1 specifically states, .”a court must |
consider substance and disregard defects of form” when someone is “pro se” or
representing himself or herself in PCR — as Haeg is doing.

(17) Every single member of the public who has read Judge Bauman’s
orders, made Without Haeg’s required, open-to-fhe-public “day in court” - beIi-eves
wholeheartedly that it is a corrupt and illegal attempt by Judge Bauman to cover

“up the corruption and conspiracy rather then exposing it in open court - and that it

-is a deliberate and malicious deprivation of Haeg’s constitutional right to an
effective opportunity to present his case of shocking corruption in open court
where the public, news reporters, and the U.S. Department of Justice can attend.
Every single member of the public also believes Judge Bauman’s orders were
further driven by the “can of worms”, “scandal”, and “toxic release;’ _that would
spread to other cases if Haeg proved his own prominent attorneys were conspiring
with the state prosecution and judges to frame people and rig trials — and then that
the only investigator of judges in Alaska for the past 25 years was falsifying
official investigations to cover up for the corrupt judges. How many cases could
this place in jeopardy? Every judge investigated by Marla Greenstein in the past

25 years would be suspect. The reality of this is proven by the recent “Jailing Kids

for Cash” scandal in Pennsylvania — where the outing of just two corrupt judges
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caused over 4000 convictions to be overturned. The public believes the incredible

number and tength of delays Haeg has experienced, totaling nearly 8 years at |

present, is a deliberate attempt to “starve” Haeg and his family into submission.
Concluéion

In light of the above:

(1) Haeg re_spectfully asks that Judge Bauman be disqualified from
Haeg’s PCR for cause — as Judge Bauman has intentionally, knowingly, and
maliciously violated law, court rule, and mandatory judicial‘ cannon to prevent
Haeg from exposing the conspiracy and corruption surrouhding his prosecution.
Since Judge Bauman has broken law, rule, and cannon to harm Haeg - denying
Haeg the prompt public oral argument hearing thc.Jt irrefutably was Haeg's right
and to “set the stage” for de;nying Haeg what was supposed to be a prompt public
evidentiary heari’ng at which Haeg can present the shocking evidence of
corruption and conspi}‘acy of his own attorneys, Judge Murphy, Trooper Gibbens,
p_roseéutor Leaders, and infes{igator Greenstein — Judge Bauman cannot be
‘ allowed to preside any furtﬁer over Haeg’s case. Haeg is filing criminal and
judicial conduct complaints against Judge Bauman. Marla Gfeenstein, the only
investigator of judges in Alaska, will investigate Judge Bauman for covering up
the corruption of Marla Greenstein - another fantastic conflict of interest.

(2) Haeg respectfully asks that Judge Bauman’s January 3, 2012 orders

be stricken from the record.
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(3) Haeg respectfully asks that a new, uncorrupt judge - one unwilling
to cover up for the crimes and conspiracy of previous judges, attorneys, troopers,
and judicial investigators - be immediately assigned to decide Haeg’s PCR. On
tape Robinson has stated the “good old boys club of Judges, Troopers, and
prosecutors protect their own” when Haeg asked how they can get away with such
blatant crimes. When Haég said he was going to sue Robinson stated the Shaw v.
State, 861 P.2d 566 (AK 1993) prevented Haeé from suing hi‘s attorneys unless he
overturned his conviction on an ineffective assistance claim. Haég also asks the
new Judge allow him to supplement the record of his case with the evidence and
claims of Judge Bauman’s corruption; that after a new judge is assigned he or she
immédiately schedule oral arguments in open court on the state’s motion to

“dismiss; and that Haeg be given at least 45 minutes for his oral argument.

(4) Haeg asks’ox;al argument be held in Kenai’s largest courtroom
because of the growing growd wishmg to witness this judicial corruption scandal
unfold in person. The fast hearing had standing room only.

. (5) Atfteroral argﬁments on the state’s motion to dismiss is over Haeg
~ asks that a scheduling hearing be pr;)mptly‘ held to schedule a PCR evidentiary
hearing of at least one week long in order that ‘Haeg may fully and fairly present
his evidence and witnesses proving he did not receive a fair &ial or sentencing.

(6)  Inthe bitter end, paid for by almost 8 years of agony by the Haeg
family, all Haeg asks for is his basic constitutional right to present evidence and

witnesses in his favor effectively in open court and then to allow the state every
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opportunity to refufe it. This means Haeg must be able to subpoena andlexamine,
in open court and under oath, at a very minimum all three of Héeg’s attorneys,
judicial conduct investigator Marla Greenstein, the witnesses whose testimony
Marla Greenstein falsified, Judge Margaret Murphy, Trooper Brett Gibbens, and
prosecutor Scot Leaders — exactly as Superior Court Judge Joannides allowed
Haeg when making the case Judge Murphy shquld be disqualified. In other words
Haeg asks for the same opportunity to put on his case as the state was allowed
when prosecuting Haeg almost 8 years ago — where the state fwas allowed to
present any and all evidence and any and all witnésses ihey'wished in Haeg’s
week-long trial and two day sentencing. Superior Court Judge Joannides has
alfeady detefmined Haeg made a “pri;r;a facie” of Judge Murphy’s corruption
during Haeg’s prosecution, granted a two day long évidenﬂ'ary hearirié on this
issue alone, and then, for cause, disqualified Judge Murphy from presiding over
Haeg’s PCR — ruling that “I granted Mr.. Haeg'’s request to disqualify Judge
Murphy from the Post Conviction Relief case because I found that, at a minimum,
there was an appéarance of impropriety.” I‘t seéms clear that if Judgé Murphy’s
actions during Haeg’s prosecution prevent her from presiding over Haeg’s PCR it

is evident her same actions prevented Haeg from a fair prosecution. And Cannon 2

of Judicial Conduct states a judge shall avoid impropriety and the appearance of

impropriety. Judge Joannides ruled Judge Murphy has already, gt a minimum

violated a Judicial Cannon that is required to be complied with. But if Judge

Bauman never allows Haeg to present, in an open court hearing, the evidence
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along with witnesses Judge Murphy, Marla Greenstein, Haeg’s attorneys, Trooper
Gibbens, and prosecutor Leaders, they will never have to refute anything and the
blatant violations of the “Bill of Rights” in Haeg’s case by the government will
never be known or addressed - rights to equal protection of law, right to due
process, right against unreasonable searches and seizures; right against self
incrimination; right to compel witnesses; right to the assistance of counsel; and
right to petition the Government with grievances.

"The object of anj tyrant would be to overthrow or diminish trial by

Jury, for it is the lamp that shows that freedom lives." Sir Patrick -
Devlin (1905-1992) British Lord of Appeal, lawyer, judge and jurist

“During the debates on the adoption of the Constitution, its
opponents repeatedly charged that the Constitution as drafied would
open the way to tyranny by the central government. Fresh in their
minds was the memory of the British violation of civil rights before
and during the Revolution. They demanded a "bill of rights" that
would spell out the immunities of individual citizens. Several state
conventions in their formal ratification of the Constitution asked for
such amendments; others ratified the Constitution with the
understanding that the amendments would be offered.” U.S. National
Archives and Records Administration

"In my judgment the people of no nation can lose their liberty so
long as a Bill of Rights like ours survives and its basic purposes are
conscientiously interpreted, enforced and respected so as to afford
continuous protection against old, as well as new, devices and
practices which might thwart those purposes. " Justice Hugo L.

- Black, US Supreme Court Justice

“Judge Bauman has clearly “opened the way to tyranny. by the government”
by breaking law, Cannon, and rule to deny Haeg the public hearing process due

under the numerous and specific rights, rules, Cannons, statutes, and laws above.
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(7) Haeg, and what he feels is a growing number of those seriously
concerned, will continue to very carefully documént the expanding web of
corruption and conspiracy and will eventually, when no moré are willing (or
forced) to enter the net to cover up for everyone else, fly to Washington DC to
demand federal prosecution of everyone involved for thé felonies of conspiring to
use positions of trust and the color of law to intentionally violate our constitution.

"(8) Finally, Haég asks that oral arguments be held on both his motion to -
disqualify Judge Bauman for cause and his motidn to ;trike'Judge Bauman’s
January 3, 2012 orders. -

I declare under penalty of perjury the forgoing is true and correct. Executed

on J [z qUn aﬁ / / ‘ 3/,. 2@/ 2 . A notary public or other official empowered

to administer oaths is unavailable and thus I am certifying this document in
accordance with AS 09.63.020. In addition I would like to certify that copies of
many of the documents and recordings proving the corruption are located at:

www.alaskastateofcorruption.com

David S. Haeg | ﬂ

PO Box 123

Soldotna, Alaska 99669

(907) 262-9249 and 262-8867 fax
haeg(@alaska.net

Certificate of Service: I certify that on ) ANUA Y /13 ; 2 O/ ?_ a
copy of the forgoing was served by mail to the following parties’ Peterson, Judge
Gleason,@dge J oannides,/ .5 Department of Justice, FBI, and media.

BN/ A%

By: /\

h—

'
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG,
Applicant,
VS.
CASE NO. 3KN-10-1295 CI
STATE OF ALASKA,

Respondent.

B e T g N R g e

ORDER ON MOTIONS REGARDING FORFEITED PROPERTY

In open court on June 13, 2011, this coﬁrt ordered the State to put the title transfer
of the plane on hold pénding a substantivei ruling on related Haeg motions in this PCR
- proceeding. The seized and forfeited property also includes firearms, wolf hides, and a
.wolveriﬁe hide. As noted in the January 3, 2012 Order on the State’s motion to dismiss, the
forfeiture of seized property involved in the offenses of which Haeg was convicted was not
mandatory, but rather was a matter of sentencing discretién.
PCR p'rocedure and authority is addressed in Chapter 72 of Title 12 of the Alaska
Statutes and in Criminal Rule 35.1. Subsection (b) of Cr. Rule 35 states that a PCR
proceeding is not a substitute for, nor does it affect, any remedy incident to the proceedings in
the trial court, or direct }eﬁew thereof. From the State’s perspective, a remedy incident to the
conviction and the forfeiture to the State of the seized plane and other items is sale of those
itéms or conversion to use By the State. Direct review of the forfeitures was taken by appeal
of the constitutionality of the éeizures, which the Court of Appeals addressed and resolved

against him in Case No. A-10015.

Order on Motions Regarding Forfeited Property
Haeg v. State, 3KN-10-1295C] Page 1 of 2
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Forfeiture and disposition (i.e., sale or other use) of property after a conviction is
governed by AS 16.05.195. The court concludes that disposition of the forfeited plane and
other items is a matter for the district court in the underlying criminal case (referenced for
case here as the “McGrath case”). To whatever extent a defendant Bas‘a right to appeal a
disposition of forfeited propefty, the appeal would presumably be to the Alaska Court of
Appeals. This court will not entertain in this PCR proceeding a motion or appeal from a
m.odiﬁucatioa of judgmeat inAthe McGrath c-ase, 4MC-504-24CR, or other order regarding
disposition of property forfeited in that case.

It is possible that this PCR proceeding could result in the conviction or sentencing
of Haeg in the McGrath case being set aside. If the forfeiture of the seizéd property were set
aside, after the property has been sold by the State, then the State may be liable to reimburse
the owner for the fair market value of the prperty. Issues might arise .regarding whether the‘
fair market value of the‘property should be determined as of the' date of seizure, the date of
forfeiture, or the dat.e of sale.

For the foregoing reasons, the motions by Haeg regarding the seized and forfeited
property are danied ‘

. Dated at Kenal Alaska this 5 day of January, 2012

(0o

" Carl Bauman
" - SUPERIOR COURT JUDGE

GERTIFICATION OF DISTRIBUTION
. | certify that a copy of the foregoing was mailed to |
_j the following at their addresses of record:

HMS Pekereen, Flanigan

‘ Date a

. xxe

Order on Motions Regarding Forfeited Property )
Haeg v. State, 3KN-10-1295CI Page 2 of 2
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA -

THIRD JUDICIAL DISTRICT AT KENALI

DAVID HAEG,
Applicant,

Vs..

CASE NO. 3KN-10-1295 CI

STATE OF ALASKA,

Respondent.

ORDER ON MOTIONS TO SUPPLEMENT PCR

This order addresses the pending motions to supplement by David Haeg (“Haeg™)

to supplement his PCR application.

HAEG’S PCR CLAIMS

The original Haeg PCR filing is a 19-page application. Haeg has filed motions to.

supplement that original PCR Application:

1) Motion to Supplement PCR Application with Claim and Evidence, filed January
20,2011 {(Docket #89), ' .

2)  Motion to Supplement PCR Application with Evidence, filed February 11, 2011
(Docket #96);

3) Motion to Supplement Haeg’s PCR Application with the Alaska Bar
Association’s March 1, 2011, Letter for Marla Greenstein and the Alaska Bar
Association’s March 1, 2011, Letter to David Haeg, filed March 7, 2011 (Docket
#102); and

4)  Motion to Supplement PCR Application with Claims and Evidence, filed April

21,2011 (Docket #114).

1. In the first motion to supplement PCR, Haeg requests leave to supplement his

PCR Application in seven numbered respects including the claim that his conviction is not

valid because Alaska Commission of Judicial Conduct (“ACJIC”) investigator Marla

Order on Motions to Supplement PCR
Haeg v. State, 3KN-10-1295CI . Page 1 of 5
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Greenstein allegedly falsified her investigaéion to cover up Trooper Gibbens’ chauffeuring of
Judge Murphy; and that his conviction is not valid because a conspiracy existed between
Judge Murphy, Troéper Gibbens, and ACJC Investigator Greenstein to cover up what Haeg
alleges was judicial misconduct. |

The court has plenary power in a PCR proceeding to address judicial misconduct.
The claim that ACJC Greenstein falsified her investigation i>s too attenuated and long after
the fact of the 2005 jury convicti-on and the sentencing of Haeg. Haeg has been permitted to
depose the trial judge and the Trooper. No challenge to the ACJC investigator or her
investigation will be permitted i1‘1 this PCR proceeding. The first Haeg motion to supplement
is denied.

2. In the second motion to supplelﬁent PCR, Haeg provides ACJC documentation

and his complaint 10' the Alaska Bar Association (“ABA”) against Investigator Marla
Greenstein. The ABA apparently acce-pted Haeg’s grievance complaint against Greenstein,
but deferred investigating the complaint until these PCR proceedings have concluded, Haeg
+ asks that the letters frdm the ABA be made ‘part of the PCR record. The court finds that to
whatever extent information was attached to the Haeg motion to supplérﬁent that information
is theréfore part of the court file. That ﬂnding does not mean that the information is
_admissible or relevant to any issue in the PCR proceeding; nor does- the‘ﬁnding mean that
any such information is not relevant or potentially admissible. Attaching a-documen-t to a
motion does not mean that the document is admitted evidence for the truth of facts addressed
therein. In accordancé with the court denial of the first Haeg motion to supplement, the court
will not entertain as part of the Haeg PCR any issue regarding whaf the ACJC of ABA did or

did not do. To the extent that the sccond Haeg motion to supplement is to add new PCR

Order on Motions to Supplement PCR
Haeg v. State, 3KN-10-1295CI . , , Page 2 of 5
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claims, it is denied. To the extent that the motion attaches new documents and new

information pertaining to existing claims, that information is now part of the court file.

3. In the third motion to supplement PCR, Haeg requests that his PCR application

be supplemented with additional evidence, namely Alaska Bar Association letters to Marla
Greenstein and to David Haeg. As with the disposition of the second motion to supplement,
to the extent the third motion to supplement attaches new documents and new information
pertaining to existing claims, that information is now paﬁ of the court file. To the extent the
third Haeg motion to supplement is to add new PCR claims, it is denied.

4. In_the fourth motion to supplement Haeg alleges the conduct and

. representations of prosecutor Andrew Peterson constitute prosecutorial misconduct. He
réquests that his PCR applicalioﬁ be supplemented to include the }Srosecuforial misconduct
claims and that the record in this case include the prosecpitor’s court filings and argﬁments n
the underlying Crimiﬁal proceeding regarding t‘he-seized plane. Some ti/pes of prosecutorial
misconduct may be raised i‘n a PCR proceeding and some may not.

Haég specifically alleges that Peterson filed a request for hearing to set a remand

date for Haeg to serve his jail sentence — and Haeg alleges this is violated Appellate Rule

206(2)(1), which Haeg reads to require a stay of imprisonment if an appeal is taken and the
defendant is relcased pending appeal. Haeg lsays that based on Peterson’s erroneous advice,
Haeg served 35 days in jail. There is also an issue that Peterson “said the State would oppose
electronic lhdxaitoriiig,” which | allegedly enforced W()odmancy’s' efroneous belief that
electronic monitoring was inappropriaté in Haeg’s case (when Haeg believes it was under
33.30.065). Haeg also believes that Peterson engaged in ?rosecutorial misconduct when he

filed Motions with M:agistrale Woodmancy so the State could get the plane. Finally, Haeg

Order on Motions to Supplement PCR '
Haeg v. State, 3KN-10-1295CI Page3 of 5
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argues that Peterson failed to inform the court that at the state’s request the license

suspension had been stayed during appeal which effectivei-y turned Haeg’s 5 year suspension
into a9 year suspension while his appeal was pending.

In Lockuk v. State, 2011 WL 5027060, a claim of prosecutorial misconduct, that

the prosecutor had threatened three witnesses, was heard by the superior court in Dillingham

in an evidentiary hearing in a PCR case. In another case, Wilson v. State, 244 P.3d 535

(Alaska App. 2010), the defendant filed for PCR on the basis that he received ineffective
'-a.ss.istance of counsel bécéusé'defénse counsel was ineffective in responding to prosecutorial
misconduct. The superior court judge dismissed the PCR application for failure to state a
prima facie case and the court of appeals reversed.

On the one hand the alleged proSecﬁtorial misconduct occurred afier the jury
conviction of Haeg in 2005. On the other hand the plane seizure is one of the primary
subjects for which Haeg seeks relief in this PCR proceeding.

The court finds that the alleged prosecutorial misconduct regarding the request for
remand while the appeal was pending and the opposition to electronic monitoring by DOC
are.too- attenuated and after the fact to merit inclusion in this PCR proceeding. The fourth
motion to supplement his PCR in that regard 1S cienied. |

The fourth motion to supplement his PCR with that régard to alleged prosecutorial
misconduct regarding the seized plane is granted.

CONCLUSION AND ORDER

Based on the foregoing findings and ruliﬁgs the State will have 20 days to respond
to the alleged prosecutorial misconduct claim regarding the seized plane permitted above as a

supplement to the Haeg PCR application.

Order on Motions to Supplement PCR
Haeg v. State, 3KN-10-1295CI Page 4 of §
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Dated at Kenai, Alaska, this 3 day of January, 2012.

C’J/‘iw,\

Carl Bauman
SUPERIOR COURT JUDGE

. "CERTIFICATION OF DISTRIBUTION
{ | certify thata copy of the foregoing was mailed to |
the folloﬁng at their addresses of recorg: ;

Hacg, o(crson,ﬁmﬂan :
(=312 Xeortld
Date Clerk
Order on Motions to Suppiement PCR
Haeg v. State, 3KN-10-1295CI Page 5 of 5
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAT

DAVID HAEG,
Applicant,

vs.

CASE NO. 3KN-10-1295 CI

STATE OF ALASKA,

Respondent.

ORDER ON MOTION TO DISMISS

David Haeg (“Haeg™) was convicted by a jury in 2005 in 4MC-04-024CR of five
counts of unlawful acts by a guide for same day airborne hunting of wolves, two counts of
unlawful possession of game, one count of unsworn falsification, and one count of trapping
wolverine; in a closed season. Haeg appealed. In Haeg v. State, 2008 WL 4181532 (Alaska
App. 2008), the Court of Appeals affirned Haeg’s convictions, but found that his guide
license was suspended, not revoked. Haeg’s appeals/petitions for review to the Alaska
Supreme Court and the United States Stllpreme ‘Court were denied. |

| Haeg filed an Application for Post-Conviction Relief (“PCR”) in November 2008,
.Haeg’s guide license was fully reinstated pu.rsuan; to an order of this court on July 5, 2011.
Four motions te supplement the PCR applicat'ioﬁ ére pendi‘ng.' The State filed a Motion to
Dismiss Application for Post-Conviction Relief on 'March 10, 2010 (the “Motion to
Disfniss”). Haeg filed an ‘Opposition to the Motion to Disrﬁiss on March 19, 2010 (the

“Opposition™), ‘The State did not file a reply, but later filed a Notice of Supplemental

Order on Motion to Dismiss :
Haeg v. State, 3KN-10-1295CI . . . o Page 1 of 17
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Authority to which Haeg filed an opposition. The purpose of this order is to resolve the

Motion to Dismiss.

THE SCOPE OF POST-CONVICTION RELtEF IN ALASKA

PCR proceedings are governed by AS 12.72.010 — 040 and Alaska Criminal Rule
35.1. The scope of a PCR action is not unlimited. A defendant is barred from raising a post-

conviction relief claim that was raised or could have been raised by direct appeal. AS

12.72.020(a)(2). Collateral estoppel and res judicata apply in PCR proceedings. Brown v.
§t_a_1§; 803 P.2d 887 {Alaska 1990). An issue that is litigated in a criminal pros'ecution and
addressed on the merits on appeal is outside of the scope of relief and may be dismissed. Id.
With regard to allegationg that a defendant received ineffective assistance of
counsel, the standard is whether the counsel performed at least as well as a lawyer with
ordinary training and skill in criminal law and conscientiously protected the client’s interegt,

un-deflected by conflict of interest considerations. See Risher v. State, 523 P.2d 421 (Alaska

1974). A PCR claim of ineffective assistance of counsel can require an evidentiary hearing

to determine whether the standard adopted in Risher was met by counsel’s performance. See

Wood v. Endell, 702 P.2d 248 (Alaska 1983). quever,' counsel are presumed competent,
and the PVCR applicant has the burden to rebut that presﬁmption. To prevail on a PCR based
on inefféctive aésistanée'of c<‘)unsel, .the applicant must not only meet the first test in the
Bﬁ:_s_h_q case, but must aliso meet the second test. The Risher court expiained tHa"t the first
prong requires the accused to 'prove that the performance of trial counsel fell below an
objective standard:

Defense counsel must pefform at least as well as a lawyer with ordinary trai.n.ing and

skill in the criminal law and must conscientiously protect his client's interest,
undeflected by conflicting considerations. '

Order on Motion to Dismiss
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Secondly, there must be a showing that the lack of competency contributed to the
conviction. If the first burden [the burden of proving deficient performance] has
been met, all that is required additionally is to create a reasonable doubt that the
incompetence contributed to the outcome.

Risher v. State, 523 P.2d at 424-25. Sce also State v. Jones, 759 P.2d 558, 567-68 (Alaska

App. 1988).
To prevail on a claim of ineffective assistance of appellate counsel, the Court of
Appeals explained, in an unpublished and therefore not-precedent decision, that the standards

in the Risher case and Burton v. State, 180 P.2d 964 (Alaska App. 2008) would apply, as

follows:

To prevail in her claim that she received ineffective assistance of counsel on
appeal, Slwooko must show that her appellate attorney argued her case
incompetently, and that there is a reasonable possibility that she was prejudiced by
her attorney's incompetence. Here, Slwooko claims that evidence of a witness's
inconsistent statements must be supported by some type of special corroboration—
and that it was incompetent for her appellate attorney to fail to include this
argument in his opening brief. But even if we assume that it was incompetent for

 Slwooko's appellate attorney to fail to include this argument in his opening brief,
Slwooko has failed to demonstrate that she was prejudiced by her attorney's
purported lapse (i e, prejudiced by the fact that her appellate attorney waited until
his reply brief to raise this argument) — because, as a claim of error, this “special
corroboration” argument has no merit.

Slwooko v. State, 2011 WL 1998370, 2 (Alaska App. 2011) (footnote 7, a citation to Risher
and Burton, omitted). In the Burton case the Court of Appeals addressed, inter alia, the
standard for finding plain error:

Under Alaska law, an error to which no objection was preserved in the trial
court will qualify as “plain error” only if (1) the error “was so obvious that it
should have been noticed by the trial court sua sponte ” (i.e., the error should have
been apparent to any competent judge or lawyer); (2) the attorney representing the
party who now claims error had no apparent tactical reason for failing to object;
and (3) the error was so prejudicial to the fairness of the proceedings that failure to
correct it would perpetuate manifest injustice.

Burton v. State, 180 P.3d at 968 (footnotes omitted).
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THE COURT OF APPEALS DECISION

The Court of Appeals decision speaks for itself, but a review of the key rulings
follows to help determine the issues that:were raised on appeal. The Court of Appeals
decision addressed two appeals by Haeg In. 1he first appeal, Case No. A-9455, Haeg alleg,ed
use by the State of perjured test1mony for search warrants, improper charges improper use of
statements made by him during plea negotiations, and inetfective assistance of counsel. He
also alleged the district court errors detailed below. In the second appeal, Case No. A-10015,
Haeg challenged the denial of his post-trial motion to suppress evidence used at the trial
which the State had seized during its investigation, and for return of the property.

Haeg contended in the Court of Appeals that the trial court:

(1) failed to inquire into the failed plea negotiations,

(2) failed to rule on a motion protesting the State's use of Haeg's statement made
during plea negotiations as the basis for the charges,

(3) made prejudicial rulings concerning Haeg's defense that he was not “hunting,”

. (4) failed to instruct the jury that Haeg's co-defendant, Tony Zellers, was requlred
by his plea agreement to testify against Haeg,

&) unfalrly requlred Haeg to abide by a'term of the failed plea agreement,
- (6) failed to force his first attorney to appear at Haeg's sentencing proceeding, and

(7) when 1mposing sentence, erroneously 1den11fed the location where the
majority of the wolves were taken.

Other than the change from revocation to sUSpension of the guide license, the Court of
Appeals affirmed the district court rulings, actions, and failures to act challenged by Haeg in
the seven numbered pafragraphs above and also affirmed against his claim that the State used

perjury testimony by Trooper Gibbens to get search warrants.
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A. The Haeg claim that the State used perjured testimony:

The Court of Appeals found Haeg did not challenge the search warrant affidavit

prior to trial, so that claim was forfeited.

B. - The Haeg claim that he could not be convicted of unlawful acts by a guide,
hunting wolves same day airborne: - :

The Court of Appeals ¢oncluded that Haeg was arguing in part that Gibbens'
allegedly perjured affidavit was an improper basis for which to charge Haeg with unlawful
acts as a guide. The Court ruled against Haeg with regard to what his permit allowed, where
the wolves were shot, and what the term “hunting” entails under the predator control program

and Alaské law.

. The Haeg claim that he was not guiding when he and Zellers were taking
wolves: ‘ ‘

The Court of Appeals noted that Gibbens retracted part of his téstimony during
cross examination, and clarified that the wolves were killed in unit 19D, not in uﬁit 16D-East.
The Court also noted that Haeg admitted that none of the wolves was killed in unit 19D-East.
No error was found.

D. The Haeg claim that the prosecutor violated E\_’idcnce_Rule 410:

~ Haeg argued the‘ State violated Evidence Rule 410 by using a statement he made
during failed plea negotiations to charge him with crimes mor.e serious t_han he nitially faced.
The Court of Appeals ruled Haeg did not litigate this issue in the district court and therefore
had to show plain error to prevail on that point on appeal. The Court commented that “lo]ne
of the components of plain error is proof that the asserted error manifestly prejudiced the

defendant.”
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The Court c;o(ncluded that the initial and amended charges were supported by a
probable .cause statement that sét out Gibbens'. investigation and a summation of the
statements made by Haeg and Zellers. Thus, even if Haeg's statements were removed from
the charging document, the remaining evidence from Gibbens and Zellers would still support
the charges against Haeg. The State had discretion to ﬁie the more serious charges. The
Court concluded that even if the State had not used his statements to support the information,
Haeg would still have faced charges that he committed unlawful acts by a guide, hunting
same day airborne. The Court therefore concluded Haeg had not shown that thé error he
asserts manifestly prejudiced him, and therefore did not show that plain error occurred'. |

The Court found that Haeg did not raise at trial the issue that the State used his
interview to convict him. The Court wrote that the record shows that the State did not offer
Haeg's pre-trial statement during its case-iﬁ—chief or during it; rebuttal case. The Court noted
that Zellers testified. for the State and that his testimony, with Gibbens' testimony, was
sufficient to support Haeg's convictions. The Court wrote that in his own testimony, Haeg -
admitted that he had committed all but two of the chérged offenses, and he was acquitted on
those l._wo. The Court said Haeg testified that he was a licensed guide, that he had taken the
wolves same day airbo-rne, that he knew that he was acting outside the predator control
program area, that he and Zellers had falsified the sealing certificates, that they had
unlawfully possessed game, and that his leg traps were still catching game after the season

had closed. Haeg did not show plain error.
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E. The Haeg claim that his attorneys were ineffective:

~ The Court of Appeals ruled that Haeg's claim of ineffective assistance of counsel
must be raised in the trial court in an application for post-conviction relief under Alaska
Criminal Rule 35.1.

F. The Haeg claim (# 1) that the district court erred by failing to inquire about
plea negotiations:

The Court of Appeals concluded there is no requirement that a trial court in a
criminal case, without a.motion or request from the parties, must ask why plea negotiations
failed.

G. The Haeg claim (# 2) that the trial court failed to rule on an outstanding
motion:

The _éourt of Appealé denied the Haeg claim that the trial judge failed toruleon a
motion “protesﬁng the State's use” of the statement Haeg claims he gave during pléa
negotiétions because Haeg did not file a motion to dismiss based or.l a State violation of
Evi.dence Rule 410. TheAC()urt found that Haeg alluded in his reply on his motion to dismiss |
on other grounds to “another piece of*information that needs to be addressed.” The‘ Court of
Appeals ruled that a trial court can properly disregard an issue that is first raised m a reply to
an oppositidn.

H. The Haeg claim (# 3) that the district court preiudiced his defense:

The Cpurt found no factual or legal basis for the. Haeg claim that his defense was
prejudiced by trial court rulings on his rpermit and on hunting. The Court concluded that the
trial judge rulings pernﬁittéd‘ Haeg to present evidence that he was acting in accord with his
permit and al;gue that he was not “huntiﬁg,” which points the Court noted he argued at length

to the jury.
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I. The Haeg claim (# 4) that the district court failed to give a required jury
instruction:

The Court, of Appeals ruled that the trial judge was not required on her own to
instruct the jury that Zeller's plea agreement required him to testify against Flaeg. Because
Haeg did not request an instruction on point, he did not preserve the issue for appeal.

J. The Haeg claim (# 5) that the district court held him to a term of the failed
plea agreement:

After a review of the fecord, including recordings, the Court of Appeals disagreed
with the con;[cntion by Haeg that the trial judge held him to a term of the failed plea
agreement. The Court wrote that the State is allowed to put on evidence at sentencing of a
défendant's uncharged offenses even if the defendant objects. Here, the State, irrespective of
the faiied plea agreement, attempted to show that Haeg had committed an uncharged offense.
The State was entitled to do so. The Court noted the judge found that the State did not prove

Haeg committed the uncharged offense, and did not consider it when imposing sentence.

K. The Haeg claim (# 6) that the district court erred by not ordering a defense
witness to appear at sentencing: ’

Haeg subpoenaed his first attorney to appear at the sentencing, but the attorney
did not show. Because Haeg did not ask the trial court to enforce the subpoena or seek any
other relief, his claim of error was waived.

I.. The Haeg claim (# 7) that the district court erred when it found that most of
the wolves were taken in unit 19C: '

The errors asserted by Haeg over where the wolves were killed versus trial court
comments at sentencing about where they were killed were addressed and resolved against

Haeg by the Court of Appéals. The Court further concluded that the trial court did not
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commit clear error when she found that Haeg had illegally killed wolves for his own
commercial benefit.”

M. The Issues‘Resolved in Case N_o. A-10015:

On remand during the appeal the district court ruled on the Haeg arguments that
(a) his constitutional rights were violated by the seizure of his property without notice of his
right to contest the seizure and (b) the seizure statutes are unconstitutional. The Court of
Appeals affirmed the district court decision not to return the property that was ordered
forfeited at the sentencing. The forfeited property consisted of the airplane and the firearms
 that Haeg and Zellers used when takirng the wolves, the wolf hides, and a wolverine I;ide.

Haeg relied in part on a Ninth Circuit decision that due process requires an-
individuahzed notice of right to contest when polibe seize priolperty. The Alaska-Court of
Appeals found that the United States Supreme Court reversed that Ninth Circuit decision and

rejected its imposition of an individualized notice of right to contest forfeiture requirement.

City of West Covina v. Perking, 525 U.S. 234 (1999). The Court of Appeals quoted rulings

by the U.S. Supreme Court in the City of West. Covina case:

[WTlhen police lawfully seize property for a criminal investigation, the federal due
process clause does not require the police to provide the owner with notice of state-
law remedies. “[S]tate-law remedies ... are established by published, generally
'available'state statutes and case law,” Once a property owner has been notified that
his property has been seized, “he can turn to these public sources to learn about the
remedial procedures available to him.” “[N]o rationale justifies requiring
individualized notice of state-law remedies.” The “entire structure of our’
democratic government rests on the premise that the individual citizen is capable of
informing himself about the particular policies that affect his destiny.”

The Court of Appeals found no “violation of federal or State of Alaska
constitutional provisions because Haeg was present when the police seized his property and

because Criminal Rule 37 provides a post-seizure procedure for an owner to seek return of
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their préperty. ThelCourt ruled there is no right to be separately informed of the right to
contest the. seizure of property. For similar reasons, the Court rejec;[ed Haeg's attack on the
constitutionality of Alaska's seizure and forfeiture statutes, adding that Haeg's motion to
suppress was waived because he failed tol file it prior to trial.. The Court further concluded
that Haeg provided the district court no grounds for overturning the sentencing judge's
decision to forfeit property related to Haeg's hunting violations.

N. Other “potential” claims by Haeg on appeal:

The Court of Appeals observed that Haeg's briefs and other pleadings were
sometimes difficult to understand, and noted that he may have intended tg raise other claims:
. besides the ones discussed above. The Court ruled that to the extent Haeg was attempting to
raise other claims it his briefs or in any of his other pleadings, those claims were
inadequately briefed.

"HAEG’S PCR CLAIMS

Haeg advances three basic theories for post-conviction relief under AS 12.72.010:

1) Ineffective assistaﬁce of counsel under AS 12.72.010(9);
2) Constitutional violations of his rights under AS 12.72.010(1); and
3) Newly discovered evidence under AS 12.72.010(4).

STATE’S MOTION TO DISMISS

In its Motion to Dismiss the State argues that Haeg failed to plead a prima facie
case for ineffective assistance of counsel or any other grounds that would justify relief. The
State contends defense counsel are presumed to have acted competently. and the defendant
bears the burden of rebutting that presumption. Here, the State claims, Haeg failed to obtain
supportive affidavits of his former counsel and failed to explain why he could not. Affidavits

addressing ineffective assistance of counsel have been held to be essential components of a
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prima facie case for post-conviction relief. In addition, the State argues Haeg failed to cite to
the record to support his allegations of ineffective assistance of counsel and did not show that
the decisions of his counsel were anyt.hing more than tactical decisions, which are not
' sufficient to support relief. Further, the State contends Haeg failed to allege specifically how
his conviction and sentence violate the U.S. and Alaska Constitutions, and .did not
specifically identify his newly discovered evidence. Finally, the State contends the Court of
Appeals already addressed the facts and claims raised in the Haeg PCR application.
In his Opposition Haeg attempted to clarify his claims.

1. The Ineffective Assistance of Counsel Claims:

Haeg claims that he was poorly served by attorneys Cole, Robinson, and
Ostermaﬁ. Claims for ineffective assistance of counsel are within the permissible scope of a
PCR proceeding;

The State argues Haeg has failed to plead a prima facie case because Haeg failed
to provide affidavits from the allegedly ineffective attorneys in which the attorneys address
the claims of ineffective assistance. This is an essential component of a prima facie case for
ineffective assistance of counsel. Without the required affidavit or an explanation why it
cannot be obtained, the court may dismiss a PCR application. Haeg claimed in his PCR
application that the attorneys refused to provide affidavits of ineffective assistance of counsel
when asked. Haeg asks to subpoena the attorneys to respond to his ineffective' assistance of
counsel claims.

Haeg has three basic claims for which he would like to have each former attorney

respond: (1) that the decisions the attorney made were not based on sound tactical choices;

Order on Motion to Dismiss
Haeg v. State, 3KN-10-1295CI Page 11 of 17

02221



® ®
(2) that there were existing gnd un-waived conflicts of interest; and (3) that the attorneys
erroneously advised Haeg on the law.

The State contends the attorneys made tactical decisions, which are not subject to
claims of‘ineffective assistance. If counsel’s actions or failures to act were done for tactical
or ‘stl'atggic reasons, “they will be virtually immune from subsequent challenge, even if, in
hindsight, the tactic or str.ategy appears to be mistaken or unproductive.” State v. Jones, 759
P.2d 558, 569 (Alaska App. 1998). Haeg argues that tactics are not the basis of his
ineffective assistance of counsel claims. He says his counsel had conflicts of interest that

affected the representation. And he claims counsel erroneously informed him of the law.

Given the Court of Appeals decision, Haeg must reconcile his ineffective

assistance of counsel claims with the fact that he took the stand at trial and admitted to killing
wolves outside the predator control zone. His admissions provide a basis to uphold his
conviction, régafdless of the conduct of his counsel. It is not enough for Haeg to assert that a
different strategy may have been more effective in hindsighi, Haeg must make a prima facie
showing, just as any other PCR applicant alieging ineffective assistance of counsel must
meet, that Both standards of Risher are met. Haeg has not yet done so. Haeg would like the
court to cond‘uct a hearing and require his former counéel to be present to address the issues.
That approach would relieve Haeg of his OBligati011 to present a prima facie case before a
hearing is justified.

(a) The Cole Sitﬁation: Absent an PCR affidavit from his former counsel Cole,

the burden was on Haeg to show that he made reasonable efforts to obtain the affidavit from
Cole but could not. Haeg has alleged that his former counsel refused to provide an affidavit

Haeg has not shown the efforts that he made to obtain the affidavit. If attorney Cole has not
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been deposed in this case, Héeg will be permitted the additional time set forth below to
depose Cole, at the expense of Haeg. The burden remains on Haeg to make a prima facie
showing that Cole provided ineffective assistance of counsel, and that the lack of competency
contributed to the conviction, with appropriate references to the record.

(b) The Robinson Depositiqn: Absent an affidavit from his former counsel

Robinsen, the burden was on Haeg to show that Haeg made reasonable efforts to obtain an
affidavit from Robinson and could not.. Haeg has made no such showing. However, attorney
Robins;on was depoeed in this cese on September 9, 2011. The burden is on Haeg to make a
‘prima facie showing that Robinson provided ineffective assistance of counsel, and that the
lack of competency contributed to the conviction, with appropriate references to the record.

(¢) The Osterman Affidavit: On.September 29, 2011, attorney Mark Osterman

submitted an affidavit in this case. He acknowledgés in 1 that he was retained by Haeg to
pursue an appeal. He says he was fired by Haeg before a final product could be produced for
the éppeal. In 99 5 and 6 of his affidavit Osterman disputes some of the statements in the
-Haeg PCR, including the fee qu‘eted b)f Osterman per iesue on appeal. Osterman also.wrlites
in 9 6 that “Mr. Haeg presen.ted himself as a difficult person, one who was intent on wasting
as much time of mine as poséible and under the circumstances, his fee was based upon the
level of difficulty in elealing with him as much as the merits of his case.” The upshot of the
Osterman affidavit is that he was fired by Haeg before an opehing brief on appeal was
tfinalized. Osterman had no pertinent representation of Haeg"at the trial or the sentencing. In
9 14 Osterman contends his draft brief did not meet Haeg’s requirements, that IHaeg provided

no input into the brief, and that Haeg fired him.
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The court finds that Flaeg has not met his burden of coming forward with prima
facie evidence regarding’ineffective assistance of counsel Osterman or that any ineffective
advice by Osterman with regard to the appeal contributed to the conviction of Haeg at the
trial court level. The court therefore further finds that any PCR claims by Haeg based on

alleged ineffective assistance of counsel Osterman are dismissed.

2. The Constitutional Violations Claims:

The State alleges Haeg offered nothing in his PCR Application to support the
claim that his conviction and senténce violated the U.S. and Alaska Constitutions. In his

Opposition Haeg sets out nine alleged constitutional violations:

1) The right to due process;
2) The right against unreasonable searches and seizures;
3)  The right that no warrants shall issue. but on probable cause, supported by oath
~ or affirmation; ' - o
4) The right against self-incrimination;
9 The right to compel witness in your favor;

6) The right against double jeopardy;
7) The right to be informed of the nature and cause of the accusation;
8) The right to equal protection under the laws;

9) The right that no state shall deprive any person of life, liberty, or property
without due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.

In Haeg’s Opposition, after each constitutionél claim, Haeg references an alleged
error of his attorneys or misinformatior'l provided to Haeg by his attorneys. These claims go
to Haeg’s ineffective assistance of counsel claims. Haeg‘does not explain how his conviction
or sentence ié in Qiolatio'n of the constitution of the United States or the constitution or laws

of Alaska. His basic claim is that he was convicted because his counsel was ineffective, and
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his constitutional rights were thereby violated. That argument does not form an adequate
basis‘for any of the constitutional claims listed by Haeg.

The constitutional claims are therefore dismissed. Any alleged constitutional
violation not previously addressed by the Court of Appeals might come within the Haeg
claim ;)f? ineffective assistance of counsel.

Forfeiture of equipment used in an offense in violation of AS 8.54 may be
forfeited. - Forfeiture is a matter of judicial discretion at sentencing and is not mandatory.
The continued claim by Haeg that his constitutional rights were violated in the' circumstances
surrounding the seizure of his airplane was addressed by the Court of Appeals as discussed
‘above, is therefore outside the scope of post-conviction relief, and is ﬁereby dismissed.

Aside from the ineffective assistance of counsel claims, the other Haeg PCR
claim that remains potentially viable as to forfeiture of his plane is his claim of improper
contacts between the sentencing judge and Trooper Gibbens. |

- 3. The Newly Discovered Evidence Claim:

Haeg’s final PCR claim is that he has newly discovered evidence. In his
Opposition, Haeg claims the newly discovered evidence is that he was told by State of
Alaska officials that the Wolf Control Program was in jeopardy "of termination if more
wolves weren’t taken: Haeg claims that he was specifically told to take more wolves to
ensure the continuation of the Wolf Control Program, and if he took them outside the
authorized game management area, he should claim that they were taken from inside the
area. Haeg’s claim is that he was convicted for the very behavior that State game

management officials encouraged and directed him to undertake. For ease of reference this

will be characterized herein as the inducement/entrapment defense.
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The induc‘ement/entrapment defense asserted by Haeg does not meet the standards
of newly discovered evidence under Alaska law. AS 12.72.020(b)(2)} provides that the court
may hear a claim based on newly discovered evidence if the applicant establishes due
diligence in presenting the claim and sets out facts supported by admissible evidence that the
new facts were (A) not known within (i) 18 months after entry of the judgment of conviction
if the claim relates to a conviction; (B) are not cumulative to the evidence presented at trial;
(C) are not impeaclllment evidence; and (D) establish by clear and convincing evidence that
the applicant is innocent.

In his Opposition Haeg asserts that he tried repeatedly to have the inducement
defense presented at his trial. A fortiori, the inducement/entfapment defense was not newly
discovered. It was known by Haeg prior to his trial. Haeg claims he told his attorneys prior
to trial that he wasiindu‘c'ed by the state to kill wolves out of the dpproved game managerﬁent
area. He contends his attorneys did not proceed on that theory at trial because, accoraing to
Haég, his attorneys erroneousiy believéd and | informed him that entrapmeﬁt was not a
defense. The subject of not pursuing an inducement/entrapment defense therefore comes
within the ineffective assistaﬁce'of‘ counsel claim, but does not constitute newly discovered
evidence and is therefore dismissed as a stand-alone claim.

CONCLUSION AND ORDERS

Based on the pleadings, briefing, and information submitted to the court in this
case thus far, the court makes the following findings and orders:

1. The Haeg claim of ineffective assistance of counsel as to Osterman is dismissed
given the failure by Haeg to make a prima facie showing of ineffective assistance
of counsel as to Osterman, an attorney retained by Haeg for the appeal but
terminated by Haeg before filing a brief on appeal.
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2. No hearings will be conducted on the ineffective assistance of counsel claims in
.this case until and unless Haeg makes a prima facie showing of ineffective
assistance of counsel by attorney Cole or attorney Robinson.

Haeg is given an extension until February 29, 2012, by which to depose Cole (if
not already deposed in this case) and by which to file a succinet and clear
memorandum detailing (a) the alleged ineffective assistance of counsel Cole, with
citations to the record and to the deposition, addressing both Risher standards, (b)
alleged ineffective assistance of counsel Robinson with citations to the record and
to the deposition, addressing both Risher standards, and (c) the Haeg claims that
the sentence imposed by Judge Murphy was 1mpr0per by v1rtue of alleged
- improper contact with Trooper Gibbens.

('S ]

4. The federal and state constitutional law violation claims by Haeg are dismissed.

5. The allegedly newly discovered evidence regarding a defense of inducement or
entrapment 1s not new information and is therefore dismissed. To the extent that
Haeg can establish ineffective assistance of counsel regarding the alleged legal
advice that an inducement or entrapment defense was not legally viable, that
should be detailed by Haeg in his filing under 4 3(a) and (b) hereof, with citations
to legal authority establishing that such a defense was in fact legally viable.

ol
Dated at Kenai, Alaska, this. 2 day of January, 2012

(J/iww

Carl Bauman
SUPERIOR COURT JUDGE

ZERTIFICATION OF DISTRIBUTION

l | certify that a copy of the foregoing was mailed to ‘
! the following at their addresses of record:
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JUN 20 201

STATE OF ALASKA
DEPARTMENT OF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS
310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501
PHONE: (907) 269-6250

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI
DAVID HAEG

Applicant

V.
POST-CONVICTION RELIEF

STATE OF ALASKA CASE NO. 3KN-10-01295 CI

Trial Case No. 4MC-04-00024 CR
ORDER
. Having considered the applicant’s 6-10-11 emergency motion,
the state’s opposition, and any response thereto,
IT IS HEREBY ORDERED that the applicant’s motion is
DENIED. Bush Pilot Inc., may file for a remission hearing on or before

failure to file for a remission hearing by

the date set will result in the state being allowed to transfer title in the

Piper PA-12 plane with tail number N4011M.

DONE at Kenai, Alaska, this day of , 2011.

Superior Court Judge Car]l Bauman
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI
DAVID HAEG

Applicant

V.

‘POST-CONVICTION RELIEF .

STATE OF ALASKA CASE NO. 3KN-10-01295 CI

Trial Case No. 4MC-04-00024 CR
ORDER
Having considered the applicant’s motion for order that he
may immediately return to guiding and the state must return his mastér
guide liceﬁse, the State’s opposition, and any response thereto,

IT IS HEREBY ORDERED that the applicant’s motion is
DENIED.

DONE at Kenai, Alaska, this day of ,2011.

Superior Court Judge Carl Bauman

JUN 10 200
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MAR - 7 2011

"SR

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG,

)
)
Applicant, )

V. _ ) POST-CONVICTION RELIEF

S ) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)

- )
Respondent. )

(Trial Case No. 4MC-04-00024CR)
The applicémt’s motion to supplement his PCR record with:
(1)  March 1, 2011 Alaska Bar Association letter to Marla Greenstein
(2)  March 1, 2011 Alaska Bar ‘Association letter to David Haeg

1s hereby GRANTED / DENIED.

DonéAat Kenai, Alaska, this day of | k , 2011.

NOT USED

v

Superior Court Judge Carl Bauman
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® ?

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
)
V. ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

The applicant’s motion to supplement his PCR record with:

(1}  Haeg’s December 22, 2010 Alaska Bar Association complaint

- against ACJC investigator Greenstein.

(2)  ACIJC investigator Greenstein’s January 21, 2011 response to Haeg’s
grievance complaint.
(3)  The Bar’s request for Haeg’s reply to ACJC investigator
Greenstein’s response.
(4) Haeg’s February 4, 2011 reply to ACJC investigator Greenstein’s
response. 7 ’
(5) = The February 4, 2011 recording of Arthur Robinson S-e< 4%4’"&7 o -—Z -

1s hereby GRANTED / DENIED.

Done at Kenai, Alaska, this day of , 2011.

NOT USED

Superior Court Judge Carl Bauman
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LODGED

MAR - 52010

% N

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

DAVID S. HAEQG,
Applicant,

VS.

STATE OF ALASKA,

Respondent.

)
Case No. ME=69-00005 CT- 3FAJ- /01295 L

In Connection w/4MC=64=624-CR—

ORDER GRANTING MOTION TO DISMISS

VRA CERTIFICATION
I certify that this document and its attachments do not contain (1) the name of a victim of a sexual
offense listed in AS 12.61.140 or (2) a residence or business address or telephone number of a
victim of or witness to any crime unless it is an address used to identify the place of the crime or it
is an address or telephone number in a transcript of a court proceeding and disclosure of the

information was ordered by the court.

This matter having come before this court, and the court being fully
advised in the premises,

IT IS ORDERED that the Respondent’s Motion to Dismiss Application
for Post-Conviction relief is hereby GRANTED. Applicant’s Application for Post-
Conviction Relief is hereby DISMISSED.

ENTERED at Fairbanks, Alaska this ___day of , 2010.

DISTRICT COURT JUDGE

- 14 -
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI
DAVID HAEG
Applicant

POST-CONVICTION RELIEF

CASE NO. 3KN-10-01295 CI

)
)
)
)
V. )
)
STATE OF ALASKA )

)

)

Trial Case No. 4MC-04-00024 CR

Having considered the applicant’s motion for order that he

may immédiately return to guiding and the state must return his master

/°
™

% guide licehﬁse, the State’s opposition and any response thereto,
IT IS HEREBY ORDERED that the applicant’s motion is

DENIED.

DONE at Kenai, Alaska, this day of 2011,

NOT USED

Superior Court Judge Carl Bauman
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
)
V. } POST-CONVICTION RELIEF
} Case No. 3KN-10-01295CI
STATE OF ALASKA, } (formerly 3HO-10-00064CI)
)
Respondent. : )
)

(Trial Case No. 4MC-04-00024CR)

The applicant’s motion that he inay immediately go back to guiding, and
that the State must immediately return master guide license #146 to David Haeg, 1s

hereby GRANTED / DENIED.
(1)  David Haeg may go back to guiding immediately.
(2)  The State is ordered to immediately return master guide license #146

to David Haeg.

Done at Kenai, Alaska, this day of | , 2011,

iy

NOT U=El

Superior Court Judge Carl Bauman
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
)
V. - ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
)
Respondent. ’ )
)

(Trial Case No. 4MC-04-00024CR)

The applicant’s motion to supplement his PCR applicaﬁon with claims and

evidence is hereby GRANTED / DENIED.

(1)  Haeg’s PCR application includes Alaska Commission on Judicial
Conduct (ACJ C) investigator Marla Greenstein’s falsification of her investigation
to cover up the chauffeuring of Judge Murphy by Trooper Gibbens (the main
witness against Haeg) while Judge Murphy was presiding over Haeg’s
ﬁrosecution. | |

(2) Haeg’s PCR application includes the conspiracy between Judge
Murphy, Trooper Gibbens, and ACJC investigator Greensfein to cover up that the
main witness against Haeg (Trooper Gibbens) chauffeured Judge Murphy while

Judge Murphy presided over Haeg’s prosecution.
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(3)  Judge Joannides August 25, 2010 hearing is part of the record upon
which Haeg’s PCR will be decided — and this hearing will be listened to in open
court before Haeg’s PCR i1s decided.

(4)  Judge Joannides August 27, 2010 referral to the Alaska Commission
on Judicial Conduct is part of the record upon which Haeg’s PCR will be decided.

(5) Haeg’s 5-2-10 reply, affidavit, and request for hearing to Judge
Murphy’s refusal to disqualify herself for cause is part of the record upon which
Haeg’s PCR will be decided. |

(6) Haeg’s 7-25-10 motion to supplement the case to disqualify Judge
Murphy for cause is part of the record upon which Haeg’s PCR will be decided.

(7)  The Alaska Commission on Judicial Conduct shall immediately
provide Haeg a complete copy of ACJIC investigator Marla Greenstein’s record of
her investigation into the chauffeuring of Judge Murphy by Trooper Gibbens
during Haeg’s case and this is part of the record upon which Haeg’s PCR will be’

decided.

Done at Kenai, Alaska, this day of , 2011.

NOT UsED

Superior Court Judge Carl Bauman
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
)
V. ) POST-CONVICTION RELIEF
) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CT)
)
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

The applicant’s 4-21-11 motion that he may supplement his PCR

application with claims and evidence, is hereby GRANTED / DENIED.

Done at Kenai, Alaska, this day of , 2011

NOT UsED

Superior Court Judge Carl Bauman
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, )
)
Applicant, )
) .
V. ) POST-CONVICTION RELIEF
- ) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
| | )
Respondent. )
)

(Trial Case No. 4MC-04-00024CR)

The applicant’s 6-10-11 emergency motion for an immediate stay of the
Jﬁhe 8, 2011 order modifying the judgment against Haeg nearly 5 years after the
fact and for an immediate order preventing the State from disposing of property
disputed in Haeg’s PCR until Haeg’s PCR 1s concluded, 1s hereby GRANTED /

DENIED.

Done at Kenai, Alaska, this day of ' , 2011,

NOT USED

Superior Court Judge Carl Bauman
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THIRD JUDICI%EJ:Q_I RICTLAT KENAI
DAVID HAEQG,

[
2 & 2 -2
C'J'\ :‘,’2 ‘?‘ %;mq
. i e :::-‘o -
Applicant, = R R T
5 4 2 T TES
bl ek,
v. ) POST-CONVICTION RELIEFZ= % 2%,
‘ - ) Case No. 3BKN-10-01295€I}, < @ A%
STATE OF ALASKA ) (formerly 3HO-10-00064C1) E?,! =
, " ) ) -
Respondent. L )
(Trial Case No. 4MC-04-00024CR)

12-20-11 COUNTER OFFER TO STATE’S OFFER TO RETURN SEIZED
AIRPLANE IN ORDER TO END FURTHER PCR LITIGATION

VRA CERTIFICATION: I certify this document and its attachments do not contain the
(1) name of victim of a sexual offense listed in AS 12.61.140 or (2) residence or business address

or telephone number of a victim of or witness to any offense unless it is an address identifying the
place of a crime or an address or telephone number in a transcript of a court proceeding and
disclosure of the information was ordered by the court

COMES NOW Applicant, DAVID Haeg, and hereby files this counter offer

to state’s offer to return seized airplane in order to end further litigation in Haeg’s
post-conviction relief case

Prior Proceedings

On August 23, 2011 the state asked if Haeg would end further PCR

litigation if the state returned the airplane seized in Haeg’s case. Haeg refused this
settlement offer.
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Counter Offer

Haeg, his family, material witnesses, and many of those following this case

(after much discussion of the widespread corruption and conspiracy already

proved in this case) wish to present the following counter offer to the state i order

to end further litigation of Haeg’s PCR case:

1.

2.

AN

Overturn Haeg’s conviction with prejudice.

Compensatory damages to Haeg in the amount of $1,000,000 per
year - starting from April 1, 2004 to the date Haeg is paid — to be -
paid jointly and severélly by the state, the Alaska Department of
Law, the Alaska Department of Public Safety, the Alaska
Commission on Judicial Conduct, the Alaska Bar Association,
attorney Scot Leaders, Trooper Brett Gibbens, Judge Margaret
Murphy, attorney Marla Greenstein., attorney Kevin Fitzgerald,
attorney Brent Cole, attorney Arthur Robinson, and attorney Mark
Osterman.

Punitive dé.mages to Haeg equal to cbmpensatory damages — to be
paid jointly aﬁd severally by the state, the Alaska Department of
Law, the Alaska Department of Public Safety, the Alaska
Commussion on Judicial Conduct, the Alaska Bar Association,
attorney Scot Leaders, Trooper Brett Gibbens, Judge Margaret

Murphy, attorney Marla Greenstein, attorney Kevin Fitzgerald,

02240



@ @
attorney Brent Cole, attorney Arthur Robinson, and attorney Mark
Osterman.

4. . Return of all seized property after restoration to the same condition
as wheﬁ seized.

5. Transfer of title, to Haeg, for the land surrounding and upon which
Haeg’s hunting lodge, associated lake, runway, and hunting camps
rest.

6. In the event an exclusive use guide area system is implemented, an
exclusive use guide concession to Haeg for all areas he has guided in
Game Management Units 19, 9, and 16.

7. State employees Scot Leaders, Brett Gibbens, Margarqt Murphy, and
Marla Greenstein fired and retirement benefits denied.

8. Attorneys Scot Leaders and Marla Greenstein permanently

disbarred.

Conclusion
If the above conditions are met Haeg will not sue the above and will agree
not to press criminal charges against anyone involved or implicated. If the
conditions are not met Haeg will continue carefully documenting the expanding
conspiracy and corruption in this case and will eventually fly to Washington DC to
press charges against everyone involved, or implicated, with the U.S. Department

of Justice. See Alaska Bar Association Ethics Opinion No. 97-2:
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Use of Threats of Criminal Prosecution in Connection with a Civil Matter.

Under Alaska's Ethical Rules, it is ethical for a lawyer to use the possibility
of presenting criminal charges against the opposing party in a private civil matter
to gain relief for a client, provided that the criminal matter is related to the client's
civil claim, the lawyer has well-founded belief that both the civil claim and the
criminal charges are warranted by the law and the facts, and the lawyer does not
attempt to exert or suggest improper influence over the criminal process.

I declare under penalty of perjury the forgoing is true and correct. Executed

on ﬂp cemhir 2 ()/, 2 O// . A notary public or other official empowered

to administer oaths 1s unavailable and thus I am certifying this document in
accordance with AS 09.63.020. In addition I would like to certify that copies of
many of the documents and recordings proving the corruption in Haeg’s case are

located at: www.alaskastateofcorruption.com

yorjy =
David S. Haeg

PO Box 123 /
Soldotna, Alaska 9966

(907) 262-9249 and 262-8867 fax
haeg(@alaska.net

Certificate of Service: I certify that on ﬁfc/m ber 7 @ 20// a
copy of the forgoing was served by mail to the following parties: Peterson, Cole,
Robinson, Osterman, ACJC, ABA, Judge Gleagdn, Judge. Joannides -
Department of Justice, FBI, and media. By ;Z/ 4 4/
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T EJ ? AL AS% A
, IRD DISTRICT
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA o
THIRD JUDICIAL DISTRICT AT KENAI ZBEC |5 PH 2: 53
DAVID HAEG, ) CLERK OF TRIAL COURT
» ) BY_nsl)
Applicant, ) DEPUTY CLERY
o C) |
V. ) POST-CONVICTION RELIEF
| ) Case No. 3KN-10-01295CI
STATE OF ALASKA, ) (formerly 3HO-10-00064CI)
' | )
Respondent. - )
' )

(Trial Case No. 4MC-04-00024CR)

12-15-11 MOTION FOR IMMEDIATE HEARINGS, RULINGS, AND RESTART
' OF HAEG'S POST-CONVICTION RELIEF PROCEEDINGS

VRA CERTIFICATION: I certify this document and its attachments do not contain the
(1) name of victim of a sexual offense listed in AS 12.61.140 or (2) residence.or business address
or telephone number of a victim of or witness to any offense unless it is an address identifying the
place of a crime or an address or telephone number in a transcript of a court proceeding and
disclosure of the information was ordered by the court.

COMES NOW Applicant, DAVID Haeg, and hereby files this motion for

immediate hearings,'rulings, and restart of proceedings in Haeg’s PCR case.

Prior Proceedings.

{1)  Haeg filed for PCR on November 21, 2009, or over two years ago.
(2)  On March 5, 2010 the state filed a motion to dismiss Haeg’s PCR.
(3) - OnJanuary 5, 2011 Haeg filed a motion for hearing and rulings

before the court decided the state’s motion to dismiss Haeg’s PCR.
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(6)

(7)

On January 17, 2011 Haeg ﬁled a motion to supplement his PCR
application with claims and evidence that Judictal Conduct
investigator Marla Greenstein entered into a conspiracy with Jadge
Murphy (Haeg’s trial and sentencing judge) and Trooper Gibbens
(the main witness against Haeg) to cover up that Trooper Gibbens
corruptly chauffeured Judge Murphy while Judge Murphy presided
over Haeg’s case.

On February 10, 2011 Haeg filed a motion to supplement his PCR
application with claims and evidence that Judicial Conduct
investigator Marla Greenstein had now falsified a “verified”
decument’ (in response to Haeg’s Alaska Bar Association complaint
against her) to further the conspiracy to cover up the chauffeuring of
Judge Murphy by Trooper Gibbens while Judge Murphy presided
over Haeg’s case. |

On March 7, 2011 Haeg filed a motion to supplement his PCR
application with the Alaska Bar Association’s decision there was
probable cause to investigate Marla Greenstein and the investigation
would be stayed until Haeg’s PCR proceeding was decided, “so that
the courts and the Bar do not reach inconsistent results.”

On April 11, 2011 Haeg filed a motion for judicial notice of
additional caselaw proving Haeg’s PCR claims that the state: (a)

knowingly falsified the location of the evidence Aagainst Haeg on all
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(8)

)
(10)

warrants used to seize Haeg’s property; (b) knowingly testified
falsely about the evidence locations at Haeg’s trial; (¢) knowingly
used Haeg’s immunized sFatement against Haeg; (d) kﬁowingly
falsified a “verified” document to cover up that the state used Haeg’s
immunized statement against him; (e) knowingly testified falsely
that the state did not know why Haeg had given up gumiding for a
year prior to Haeg’s trial; and (f) that the state could not tell Haeg he
must take specific actions for the greater good of everyone who
depended on moose and caribou for food and then charge Haeg for
those very same actions.

On April 21, 2011 Haeg filed a motion to supplement his PCR
application with claims and evidence that staté attorney Andrew

Peterson (who opposing Haeg in this PCR proceeding) is guilty of

'prosecutorial misconduct — in part for falsifying the law to illegally

modify the judgment against Haeg so the state could sell the seized
plane before Haég’s PCR concluded.

On May 27, 2011 the court stayed Haeg’s PCR proceedings.

On June 10, 2011 Haeg filed an emergency motion to stay the
amendment of the judgment against Haeg (which the state required
so it would include a judgment against the corporation which owned
the plane seized during Haeg’s case — so the state could sell the

plane before Haeg’s PCR case was finished) and to prevent the state
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(11)

(12)

(13)

(14)

(15)

(16)

from disposing of property disputed in Haeg’s PCR until Haeg’s
PCR was concluded.

On July 27, 2011 Haeg filed a motion for an evidentiary hearing to
ad&ess the claims of privilege and confidentiality presented by
Judicial Conduct'investigator Marla Greenstein and Judge Murphy —
claims which Greenstein and Murphy were using to prevent Haeg
from questioning them about Trooper Gibbens corruptly
chauffeuring Judge Murphy while Judge Murphy presided over
Haeg’s case and about the subsequent cover up of this.

On August 1, 2011 Haeg filed a motion for an order invalidating the
boundary change to Guide Use Area 19-07 (which was changed
without‘the required notice).

On August 3, 2011 the court lifted the stay of Haeg’s PCR
proceedings.

On August 4, 2011 Haeg filed a motion to reconstruct the court
record with his opposition fo the state’s motion to dismiss his PCR
proceeding (the court claimed Haeg never filed an opposition —
when Haeg has a return receipt from the court proving it had been).
On September 15, 2011 Haeg filed a motion for a transcription of
Arthur “Chuck” Robinson’s deposition.

On September 23, 2011 Haeg filed for a protection order preventing

the state from requiring Haeg to give a non- immunized statement
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nearly identical to the one Haeg was forced to give 7 years ago by
the state’s grant of immunity (which the state intends to use to

corruptly “cure” the constitutional violation 7 years ago).

Discussion

Haeg filed his application for post-conviction relief over fwo years ago.

Many other motions and requests to the court are nearly a year old —
without a ruling yet by the court.

Even considering the 68-day stay of Haeg’s PCR proceedings, many of the
motions and requests are now over 9 months old without a ruling.

In regard to “diséovery” and Haeg’s claims of ineffective assistance of
counsel: (1) Haeg’s trial attorney Arthur “Chuck” Robinson has been deposed and
provided approximately 800 pages of evidence; (2) Haeg’s appellate attorney
Mark Osterman has filed an affidavit and provided other evidenée; (3) Haeg’s
pretrial attorney Brent Cole has provided 8 megabits and over a thousand hard
pages of evidfznce — including evidence that the Department of Justice is
conducting an investigation into the widespread corruption that surfaced in Haeg’s
case; and (4) the state has affirmed that Cole has agreed to file an affidavit

responding to Haeg’s allegations of ineffective assistance of counsel.
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Conclusion
ﬁl light of the above Haeg respectfully asks the court to: (1) schedute -
-immediate hearings in regard to thé above motions, requests, and applications; (2)
make rulings on the above issues immediately after the hearings on the ainove‘

issues; and (3) immediately restart the proceedings that will decide Haeg’s post-

conviction relief application.

I declare under penalty of perjury the forgoing is true and correct. Executed

- on pﬂoéﬂ; 4,?/' / 5 ; 7 O/ / . A notary public or other official empowered
- v :

to administer oaths is unavailable and thus T am certifying this document in
accordance with AS 09.63.020. In addition I would like to certify that copies of
- many of the documents and recordings proving the corruption in Haeg’s case are

located at: www.alaskastateofcorruption.com

(L7

David S. Haeg

PO Box 123

Soldotna, Alaska 99669

(907) 262-9249 and 262-8867 fax
haeg@alaska.net

Certificate of Service: I certify that on ﬂ@&ﬁlzﬁ//ef /5/ Z O/ / a
copy of the forgoing was served by mail to the following parties: Peterson, Judge

GleasonJudge Joanmides, U.S. Department of Justice, FBI, and media.
By L) 20 5

02248



m

)

uy
4%

L
<'§08~¢
{""mc\c\o
- :‘Nc?gg
A Y224

:‘;._.“Rm
Secey
Zc‘e?‘gnc\g
SRR
O‘UOON
r—q%-g,_::m
ZO g M

o=

-l
[

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

Tra'.:&‘-“c-‘: ¢‘r.§ fﬁdat
Plaintiff, D’EC -5 11
oIS
VS, ‘ : o o? ﬂlgTﬁak paputy
: By
STATE OF ALASKA,
Defendant. Case No. 3KN-10-01295 Civil

PLAINTIFF'S MOTION TO ALLOW OVERLENGTH BRIEF

Comes Now Plaintiff and moves the Court to permit the filing of an over]ehgth
Reply Brief re: Plaintiff's motion to permit filing of a Supplemental Corﬁi)laint. The
overlength nature of the Reply Brief was necessitated by the fact théf the State's
Oppdsition Brief di.d nét limit itself to thf; motion to amend, but réther launched info a
mplti~pr0nged comprehensive dfspositive brief, nécéssitating a comprehensive dispositive
type brief in response requiring the 30 pages normally z.lllowed for a responsive pleading in
such circumstances. Plaintiff did argue that the dispositive elements of the Defendant's
brief were not ripe, but but of én abundance of caution felt obliged to respond to- thel
dispositivg arguments of the Defendant brief, so aé not to waive the right to oppose thosej
arguments.

DATED THIS 1st DAY OF DECEMBER, 2011.

Pl's Motion to Permit Overiength brief '
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 1 OF 2
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1029 West 3rd Ave., Suite 250
Anchorage, Alaska 99501
Phone 907-279-9999

Fax 907-258-3804

FLANIGAN & BATAILLE

ichael W.
ABA #7710114

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
Pl's Motion to Permit Overlength brief ‘
was served by mail this 1st day of December, 2011 on:

Alfred Petersen,

Office of Special Prosecutions and Appeals
310 K Street, Suite 403

Anchorage, Alas 1501

FLANIGAN & BATAILLE

Pl's Motion to Permit Overlength brief o
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 2 OF 2
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IN THE SUPERIOR COURT FOR THE STATE OF ALLASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG,
P ‘?"l 2 4 y U
Plaintiff, Besas %%%%tﬁ&;&ﬁ%m
VS. ' D EC ~5 2011
STATE OF ALASKA, By Closke of s Tris Courtg
' Oaputy
Defendant. Case No. 3KN-10-01295 Civil

PLAINTIFF'S MOTION TO GRANT AN ADDITIONAL ONE DAY EXTENSION
OF TIME TO FILE PLAINTIFF'S REPLY BRIEF

Comes Now Plaintiff and moves the Court to grant one additional day extension to!
file Plaintiff's Réply ‘Brief re: Plaintiff's motion to permit filing of a Supplemenfal
Complaint. The additional day was necessitated by the loss of an internet connection]
between Plaintiff's counsel's office and the remote site lwhere he was working pfeparing the|
brief.

DATED THIS ist DAY OF DECEMBER, 2011.

et (el pt?,
Ey Michaél W.Lﬁlanigaﬂ
"ABA #7710114

Pl's Motion To Grant Extension to Time

Haeg v State, Case No. 3KN-10-1295 Civil : PAGE 1 OF 2
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1029 West 3rd Ave., Suite 250
Anchorage, Alaska 99501
Phone 907-279-9999
Fax 907-258-3804

FLANIGAN & BATAILLE

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the fofegoing
Pl's Motion to Grant a one day extension of time
was served by mail this 1st day of December, 2011 on:

Alfred Petersen, '

Office of Special Prosecutions and Appeals
310 K Street, Suite 403

Anchorage, Alaska 9950

FLANIGAN & BATAILILE

Pl’s Motion To Grant Extension to Time

Haeg v State, Case No. 3KN-10-1295 Civil

PAGE 2 OF 2
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FLANIGAN & BATAILLE

1029 West 3rd Ave., Suite 250

Anchorage, Alaska 99501
Phone 907-279-9999

Fax 907-258-3804

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID HAEG, , _ e % éﬂr;g‘,gﬁ %w.f.at
Plaintiff, DEC -5 20\

Vs.

STATE OF ALASKA,

Defendant. Case No. 3KN-10-01295 Civil

| pleading rules, pursuant to ARCP 15.

PLAINTIFF'S REPLY TO DEFENDANT'S OPPOSITION TO PLAINTIFF'S
| MOTION TO ALLOW FILING OF CLASS ACTION COMPLAINT

I
. Plaintiff's Supplemental Complaint-
Meets The Requirements Of ARCP 15

Plaintiff has moved fhe Court to grant a motion to file a supplem'é-ntal class action
complaint seeking injunctive relief and damages on behalf of guides whose licenses were;
suspended but not reinstated when the suspensions ended, which this Court ruled was an
i]légal increase of the sentences imposed by the Courts. The only issué before the Cqurt 18

whether the filing of the supplemental complaint is to be allowed under Alaska's liberal

Well aware of Alaska's liberal pleadings rules, which include amendments to
pleadings under ARCP 15, the Defendant devotes very little space in its brief to contesting
the Plaintiff's Rule ARCP 15 motion, other than mentioning the rule in a heading and a few

lines on page 5-6 of its brief while claiming, erroneously, (at page 5-6 of its brief) that it is

Pl's Reply to Def’s Opp. to Pl's Motion To Permit Filing Of Supplemental Class Action Complaint
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 1 OF 31
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Fax 907-258-3804

FLANIGAN & BATAILLE
Anchorage, Alaska 99501
Phone 907-279-9999

1029 West 3rd Ave., Suite 250

o @

unaware of what pleading is being supplemented or what post complaint occurrence
prompted the filing of the Supplemental Complaint. These claims are disingenuous.
Plaintiff's motion to peﬁnit the filing of the Suppiemental Complaint, clearly laid out the
circumstances that promi)ted filing of the Supplemental Complaint, which was the issuancej
of this Court 7/11/11 decision declaring as illegal the Defendant's pracfice of not
N reinstating suspended guiding licenses at the end of the, suspension period, coupied with
the fact that the practice was continuing in the éase of other guides license suspensions,
causing damages to Plaintiff and 'the other guides. The complaint being supplemenfed i
beyond obvious, it is of course the Plainfiff‘s complairit in this case. That was the event
that occurred ‘after the initial filing of the Plaintiff's complaint, updn which thg
supplemental complaint was premiséd. The Dé.fendant does not contend that Plaintiff could
have pursued damages or injuﬁctive relief prior to such a ruling and in fact controlling
| precedent prevented reqﬁests for such rélief until Plaintiff was granted post conviction“
relief ordering the reinstatement of his suspended license, Shaw v. State, 816 P.2d 1358, ‘
11362 (Alaska 1991), . |

Contrary to the arguments of Defendant, Plaintiffs motion to allow the filing of g
supplemental class action complaint, in this matter is permissible under ARCP 15(d)
specifically authorizing supplemental pleadings, upon reasonable notice and upon such
terms as-are just to include claims which Wcre not originally claimed in the originall
complaint. The Supreme Court has stated on numerous occasions that ARCP 15 is to be

1 interpreted liberally to permit amendments to pleadings unless prejudice would result,

Pl's Reply to Def's Opp. to Pl's Motion To Permit Filing Of Supplemental Class Action Complaint
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 2 OF 31
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1029 West 3rd Ave., Suite 250
Anchorage, Alaska 99501
Phone 907-279-9999

Fax 907-258-3804 .

FLANIGAN & BATAILLE

America Line, 27 P.3d 751, 755 (Alaska 2001)(citing Estate Of Thompson v. Mercedes-

Plaintiff's Supplemental Complaint should be allowed.

751, 755 (Alaska 2001) and Estate Of Thompson v. Mercedes-Benz, Inc., 514 P.2d 1269

Hallam v. Holland America Line, 27 P.3d 751, 755 (Alaska 2001); Magestro v. State, 785

P.2d 1211, 1212 ' (Alaska 1990); Estate of Thompson v. Mercedes-Benz, Inc., 514 P.2d|

1269, 1271 (Alaska 1973). Given the required liberal application of ARCP 15, Plaintiff's

supplemental complaint more that satisfies the requirements of that rule. |
1I

"~ Defendant's Procedural And Substantive Objections To Plaintiff's Supplemental
Complaint Are Not Ripe

The only issue which should be considered at tﬁis juncture is whether'the Plaintiff
should be graﬂted leave to file his supplemental complaint, pufsﬁant to ARCP 15. The
Alaska Supreme has héld thét a iﬁotion to amend pleadings should not be determinéd on|
the basis of collateral attacks on the procedural or subst_antive aspects of the émended

pleading, but only on whether the amendment ‘would be prejudicial, Hallam v. Holland

Benz, Inc., 514 P.2d 1269 (Alaska 1973)). Their is no prejudice to the Defendant, as that

term is used in ARCP 15, at this early date, nor has the Defendant claimed any. Thus the

As stated in Plaintiff's initial brief, Plaintiff is compelled by prior decisions againsf

"claim splitting” to present his supplemental claims in this case, rather than commence a -

new action. Under the procedures adopted in the Hallam v. Holland America Line, 27 P.3d

(Alaska 1973) the Defendant may only interpose substantive objections to the Plaintiff's

Pl's Reply to Def's Opp. to Pl's Motion To Permit Filing Of Supplerﬁental Class Action Complaint
Haeg v State, Case No. 3KN-10-1295 Civil - PAGE 3 OF 31
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FLANIGAN & BATAILLE

1029 West 3rd Ave., Suite 250

Anchorage, Alaska 99501

Phone 907-279-9999

Fax 907-258-3804

Complaint, before the Plaintiff has any opportunity to obtain discovery as to the disputed

Supplemental _Comple;int in their Answer ana affirmative defenses aﬁd file motions
thereaftér.,

‘There are many reas;,ons for this approach. First and foremost, are the due process
rights of the Plaintiff. The Plaintiff is permitted discovefy on the new claims once-they are
added to this case by way. of the Supplemental Complaint, but not before, under ARCP
26(d); Tt would be a denial of the Plaintiff's due process rights ‘at this point to requirg

Plaintiff to respond to the Defendant's dispositive arguments as to Plaintiff's Supplement

issues, such as the éize of the class or whether the Big Game Commercial Services Board's
actions are immune from a damages sﬁit, Kessey v. Frontier Lodge, Iné., 42 P.3d 1060,
1063-1064 (Alaska 2002)(error to fail to permit time for discoveryA before ruling on|
dispositive motion). Nevertheless, the Pléintiff will respond té the substantive issues raised|
by the Defendant below, without waiving its argument that such issues are not ripe at thig
time.

111
Defendant's ARCP 23 Objections Lack Merit

The Defendant's ARCP 23 objections are not well taken. ARCP 23 (c)(1) provides
that a decision on class status, will be made after the commencement of a class action, not
before leave is granted to file one. Setting that additional hurdle aside, the Defendant's

objections to class status are lacking in merit.

The rule permitting class actions was designed to provide a form of action, where

the result for one becomes the result for many in the same legal predicament, as is|

Pl's Reply to Def's Opp. to Pl's Motion To Permit Filing Of Supplemental Class Action Complaint
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|| suspended based on a regulation requiring periodic renewal of the licenses, which could

not occur during the period of suspension. A number of Big Game guides were caught in

|| reinstatement for this reason is nine others, but Plaintiff assumes that is an understated|

. ‘ .

necessary to avoid a multiplicity of duplicative lawsuits, on the same issue, possibly
involving a huge waste of juciicial resources, State vv. Carlson, 65 P.3d 851, 872 (Alaska
2003)(rejecting argument that_in class action suit contesting increased state licensing fees
for out of state commercial fishermen, each affected class member should file their own|
suit). That -is the situation here. As documented in this case, the State Big Game

Commercial Services Board was denying reinstatement of guiding licenses that had been|

this "catch 22" dilemma of the Board's making and denied reinstatement of their licenses |

once their suspensions expired.

The Plaintiff was told by al Board Official that the number of guides denied

number.-Contrary to the assertions in the Defendant's Brief, tﬁe admission Aby‘ the Board|
Official, is admissible as the stétement of an ‘agent/e'rnployee of a party opponent, pursuand
to AROE 801(d)(2)(D), Rutherford v Stdte, 605 P.2d 16, 23-24(Ak. 1979); Kanayurak v
North Slope Bor., 677 P.2d 893, 896-897(Ak, 1984); Knight v Amer. Guard & Alert, 714
P.2d 788, 795-796 (Ak. 1986); Klawaok Heenya Corp. v Dawson Const., 778 P.2d 219,
220 (Ak.1989); Norcon v Kotowski, 971 P.2d 158, 170 (Ak. 1999); Lane v City of

Kotzebue, 982 P.2d 1270, 1273 (Ak. 1999).

Although the Defendant admits they gave the Plaintiff back his Guiding license

after this Court's decision, Plaintiff has discovered the Defendant is still denying '

Pl's Reply to Def's Opp. to Pl's Motion To Permit Filing Of Supplemental Class Action Complaint
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-

reissuance of guide licenses to other guides whose license suspensions expired. The
Defendant in its opposition brief does not deny this allegation, but rather infers, without

stating a figure that the other affected guides are small in number.

So what is happening, is that the State is refusing to épp]y this Court's decision i
this case to other_ guides in thé same position by giving the Plaintiff back his license, thus
aV(;iding én appeal and a binding precedent, while not advising the other guides in the
same position of this Court's ruling. This is one of the reasons why the Plaintiff filed thg
supplemental class. action complaint: to. obtain equitable relief requiring the Defendant to|
grant the same relief to the other guides, wheﬁ their suspension expires, as the ljefendant
did for thé Plaintiff in this case. To require each guide to file a suit over the same issue and
risk multiplicative cases and appeals with tﬁe possibility of conflicting decisions is exactly]
the kind.of situation Rule 23 was designed to avoid. Furthermore, since the decision in this .
case has not been communicated to the guides whose licenses were suspended but not
reinstated after the suspension period expired, those guides most likely are unﬁware of the
remedy at hand in the first place. That is one of the reasonrs often Lor.,iven for permitting class
actions. As to the specific factors to be considered by the Court in determining whether to
certify a class action, the Court should find those factors ére met.inlthis case for the

following reasons.

ARCP 23(a)

1. Nunierosity

Pl's Reply to Def's Opp. to PI's Motion To Permi F, iling Of Supplemental Class Action Complaim;
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litigation hardship or inconvenience should be sufficient.” .Lc_l. While the plaintiff has the

The inquiry for class action numerosity is whether, under the facts and
circumstances of the case, joinder of all. potential plaintiffs is . impractical.
"[Impracticability does not mean impossibility." Rodriguez v. Carlson, 166 F.R.D. 465,
471 (E.D. Wash. 1996); Hiatt v. County of Adams, 155 F.R.D. 605, 608 (S.D. Ohio 1994),
citing Senter v. General Motors Corp., 532 F.2d 511, 522 (6Vth Cif.l 1974), cert. denied, 429
U.S. 879 (1976). Plaintiffs need not show that joinder cannot be accofnpliﬁhed. Conte &

Newberg, Newberg on Class Actions §3:4 p. 230 (4th ed. 2002). A showing of "stréng

burden of showing that joinder is impracticable, "a good-faith estimate should be sufficient
when the number of class members is not 'readily ascertainablé." Id. §3.5 p. 241.

Judicial economy and the application of common sense may warrant certification of‘
a class compriséd of even a relatively small number of me_mbefs. Gaspar v. Linvatec
Corp., 167 F.R.D. 51, 56 (N.D. I1l. 1996) (certifying class of 18 members), Philadelphia
Electric Co. v. Anaconda American Brass Co-., 43 FR.D. 452, 463 (E.D. Pa. 1968)
(certifying class of 25 membefs); §e_é'gL§g Conte & Newberg, Newberg on Class Actions
§ 3:6 p. 254 (4th ed. 2002). The number of class representatives 1s "ﬁot significant . . . a

single plaintiff can adequately represent a class." Conte & Newberg, Newberg on Class

Actions § 3:27 pp. 438-39 (4th ed. 2002). Indeed, Rule 23(a) specifically provides tha
"[o]ne or more members of a class may sue . . . " (Emphasis added).
It is not necessary for plaintiffs to enumerate precisely the members of a class. See

3b- Moore’s Federal Practice Y 23.05, at 23-150-151 (1987 Ed.) A réasonable-estimate of

Pl's Reply to Def's Opp. to Pl's Motion To Permit Filing Of Supplemenial Class Action Comp.laint
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Smith, Inc., 105 F.R.D. 506 (S.D. Ohio 1985) (23 members)

1In re Asbestos School Litig., 104 F.R.D. 422, 429 (E.D. Pa. 1984), aff°’d sub nom. In re

the number of purported class mémbers satisfies the numerosity requirement of Rule 23
(a)(1). In Re Badger Mountéin Irrig. Dist. Sec. Litig., 143 F.R.D. 693, 696 (W.D. Wash,
1992); Arkansas Educ. Ass'n v. Board of Educ., 446 F2d 763 (8" Cir. 1971
(approximately 20 members); Swanson v. American Consumer Indus.; Inc., 415 F.2d 1326
(7th Cir. 1969) (40 members); Cypress v. Newport News Gen. & Nonsecz',‘arian Hosp. Ass’n,

375 F.2d 648 (4™ Cir. 1967) (18 members); Baszle v. Merrill Lynch Pierce, Fenner &

2. Common Questions Of Law Or Fact Exist. .

Rule 23(a)(2) reqﬁires simply that there exist “qhestions of law or fact common to

the class.” Courts find this requirement satisfied where the defendant is alleged to have
engaged in a “common course of conduct,” or the plaintiff’s allegations arise from g
“common .nucleus_of operative facts.”
A common questic;n is one which arises from a “common nucleus of
operative facts” regardless of whether “the underlying facts fluctuate over
the class period and vary as to individual claimants.” Cohen v. Uniroyal,
Inc., 77 FR.D. 685, 690-91 (E.D. Pa. 1977); In re Corrugated Container
Antitrust Litig., 80 F.R.D. 244, 250 (S8.D. Tex. 1978). See also Muth v.

Dechert, Price & Rhoads, 70 F.R.D. 602, 607 (E.D. Pa. 1976) (common -
course of conduct yields common questions).

School Asbestos Litig., 789 F.2d 996 (3d Cir. 1986), .cert. denied sub nom. National
Gypsum Co. v. School Dist. of Lancaster, 479 U.S. 915 (1986). If common questions of

law or fact exist, the commonality requirement of Rule 23(a)(2) is satisfied.

Pl's Reply to Def’s Opp. to Pl's Motion To Permit Filing Of Supplemental Clas;'s Action Complaint
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.Where the plaintiff seeks to certify a rule 23(b)(3) class, there is no need tolanalyze this

Fax 907-258-3804

1(b)(3) "predominance" issue is discussed in Section IV(B)(1), below.

|individual class members (and other individual diffe'r-enée‘s)- do- not defeat class

|{Haeg v State, Case No. 3KN-10-1295 Civil PAGE 9 OF 31

When focusing on the commbnality requirement of Ruie 23(a)(2); it is often helpful
to look at the requirements of Ci'vil Rule 23(b)(3) which requires, in part, that common
questions of law and fact predomiﬁate over individual questions.. Because the
“commonality” and the “individuality” of issues are often two sidc_es of the same‘ coin,_
courts have recognized that the requirements of these two subparts of Rule 23 tend to
“overlap.” See Godbey v. Roosevelt School Dist. No. 66; 131 Ariz. 13, i7, 638 P.2d 235,'
239 (Ct. App. 1981). If a single trial of common issues can acqomplish significant
economies, then the pragmatic test of Rule 23(b)(3) is satisfied. 7A Wright, Miller &
Kane, Federal Pfactice and Procedure § 1778 at‘527-530 (1986).

The difference between the claims of class members here is limited to the damages

The commonality subsection of Rule 23 only requires that there be a single common issue

of law or fact. Conte & Newberg, Newberg on Class Actions, §3.10 p. 273 (4th ed. 2002))

issue separately from the “predominance” requirement of subsection (b)(3). “[I}f the
subsection (b)(3) requirement [of predominance] is met, the subdivision (a)(2) prerequisite

[that there be a common issue of law or fact] is automatically satisfied.” Id. At 290. Thg
In evaluating what constitutes a common question, the courts have taken a practical

approach. When the class is united by a common interest in determining whether thef

defendant’s course of conduct is legal, differences in the impact of this conduct on

Pl’s Reply to Def's Opp. to Pl's Motion To Permit Filing Of Supplemental Class Action Complaint
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certification. Blackie v. Barrack, 524 F.2d 891, 902 (9th Cir. 1975), cert. denied, 429 U.S.
816 (1976).

Iq this case, the common issue is the Big Game Commercial Services Boa_rd's
practice of refusing reinstatement of suspended guide licenses, once a period of suspension;
ends. Since thirs Court has already ruléd that practic.:e is illegal, the only proof required for
liability as to each guide is evidence of refusal to reinstate the license one thé period of
suspension ended. Since these factual allegations are common to every member of the

class, the commonality requirement of Rule 23(a)(2) is clearly satisfied as to this claim.

3. The Class Representatives’ Claims Are Typical of the Class.

Rule 23(a)(3) reciuires the claims of the rep.resentative party be typical of the claims
of the class. This requirement is satisﬁed if the representative plaintiff’s claim “stems from|
the‘same event, practice, or course 0:f conduct 'fhat forms the basis of the claés claims and
is based upon the same legal theory or remedial theory.” Jordan v. County of Los Angeleg,
669 F.2d 1311, 1321 (9" C1r) vacated on other grounds, 459 U.S. 810 (1982).

Courts take a flexible attltude in determmmg whether the class representatlve meets
the typicality requirement. Wright, Miller & Kane, Federal Practice and Procedure
§1764 p. 269 (2005). The class representative's claim ne-ed not be identical or co-extensivel
with the claims of the othef class members. Id at 260. A plaintiff‘s claim is .typical "if it
arises from the same event or practice or course of conduct which gives rise to the claims

of other class members, and if his or her claims are based on the same legal theory." Conte

Pl's Reply to Def’s Opp. to Pl's Motion To Permit Filing Of Supplemental Class Action Complaint
||Haeg v State, Case No. 3KN-10-1295 Civil PAGE 10 OF 31

02262



1029 West 3rd Ave., Suite 250
Anchorage, Alaska 99501
Phone 907-279-999%

Fax 907-258-3804

FLANIGAN & BATAILLE

|| Wright, Miller & Kane, Fi ederal Practice and Procedure §1764 pp. 266-268 (2005). Most

relaxed in determining typicality and “have indicated that a lack of adversity between the

(| Conté & Newberg, Newberg-on Class Actions §3:13.p. 319.(4th ed. 2002).

Haeg v State, Case No. 3KN-10-1295 Civil PAGE 11 OF 31

& Newberg, Newberg on Class Actions § 3:13 p 328 (4th ed. 2002), see also Bc?rtek v
State; 31 P.3d 100, 104 n.18 (Alaska 2001).

Moreover, the typicality requiremént "may be satisfied even though yaryihg fact
pattemé support the claiﬁls or defenses of individual class melﬁbers or there is a disparity

in the damages claimed by the representative parties and the other class members."

courts look to "the elements of the cause of action that the class representativé must prove
in order to cstablish the defendant's liability: If they are substanﬁally the same as those
needed to bé proved by the class members; the representative’s claim is typical. When a
plaintiff's claim is typical, the plaintiff and each member of the represented group_have an
intereét in prevailing -on similar legal claims.” Conte &,NeWberg; ‘Newberg on Class

Actions §3:15 pp. 359-360, § 3:16 p. 378 (4th ed. 2002). Some courts are even more

representatives and the absent class members demonstrates that the claims are typical of
those held by other members of the class.” Wright, Miller & Kane, Federal Practice and
Procedure § 1764 p. 266 (2005),

| In sum, since the claims by the representative plaintiff arise out of the same type of
éonduct for which the class relief is sought, the typicality requ.irement which "seeks to .
assure that the interests of the representatives are aligned with the common questions|

affecting the class," is amply satisfied as to all claims asserted in the present class action.

Pl's Reply to Def's Opp. to PI's Motion To Permit Filing Of Supplemental Class Action Complaint
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4 Individual Damage Claims Do Not Preclude Class Certification.

The requirements of commonality and predominance do not reqﬁire unifénnity of
damages. See, e.g., Wright, Miller & Kane, Federal Practice and Procedure §1778 pp.
123-25 (2005); Conte and Newburg, Newburg on Class Actions, §4-25 pp_.» 4-82 — 4-86
(4th ed. 2002). As Conte and Newburg note, the issue of damages is alrﬁost always an|
individual matter. Id. at §4.26 pp. 4-90 — 4-97. Furthermo.re, there are many ways to
reduce the judicial burden of resolving individual damage issues, including devices such)
as:

bifurcated trials of liability and damage issues with the same or
different juries; use of masters or magistrates to preside over
individual damages proceedings; class decertification after
liability trial accompanied by notice to the class concerning
- how they may proceed to prove individual damages;
- establishment of presumptions or inferences of reliance or
causation which are predicates to damages entitlement;'
identification of aspects. of individual damages proofs that are.
~ suitable for common adjudication or establishment of damage
formulas common for the class, e.g., those that define the
‘damages suffered per unit of items sold, purchased, or owned
-or those that define the guidelines for eligibility for damages
recovery ‘and measurements of amounts or categories of
recovery allowed; use of the defendant’s records or other
available sources to compute or otherwise determine the
amount of damages each class member is entitled to recover;
use of pilot or test cases for damages with selected class
‘members; and use of subclasses.

' For example, in GEICO v. Graham-Gonzalez, 107 P.3d 279, 289-90 (Alaska 2005), Justice Fabe
and Justice Brenner noted that, while the majority did not reach the issue of an appropriate remedy
| for an inadequate UM/UIM offer, they supported placing the burden on the insurer to prove that
the insured would not have purchased higher limits.

Pl's Reply 1o Def's Opp. to Pl's Motion To Permit Filing Of Supplemental Class Action Complaint
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A plaintiff must appear to be able to vigorously prosecute the action through qualified

Id. _Thus, the autho%s conclude, the damage issue is better addressed -"down the road, if]
necessary,” by altering or amending the class rather fhan denying certification at the outset.
1d. |

In Weinberger v. Thornton, 114 F.R.D. 599, 603 (8.D. Cal. 1986), the court
likewise noted that “damage awards sought by plaintiffs will almost certéinly vary.’]
Quoting In re Memorex Securities Cases, 61 F.R.D. 88, 103 (N.D. Cal. 1973), the court
noted that “to deny a class determlnatlon on the ground that the computatlon of damages
might rénder-the case unmanageable would encourage corporations to commit grand acts|
of fraud instead of small ones with the thought of raising the spectre of unmanageability.”

5. The Representative Plaintiffs Will Fairl'v And Adequately Protect
The Interests Of The Class.

The fourth requirement of Rule 23(a), that the representative parties fairly and

adequately protect the interests of the class, involves a two-prong test: (1) the named

counsel, and (2) there must be .'no conflicting interests between the class representatives
and the other mem@ers of the class. Lerwill v. ]nﬂig/_ﬂ Motion Pictures, Inc., 582 F.2d 507,
512 (9" Cir. 1978). The formulation of these elements is described in Eisen v. Carlisle &
Jacquelin, 391 F.2d 555, 562 (2d Cir. 1968), rev’'d on other grounds, 417 U.S. 156 (1974):
What are the ingredients that enable one to be termed “an adequate
representative of the class?” To be sure, an essential concomitant of
adequate representation is that the party’s attorney be qualified, experienced

and generally able to conduct the proposed litigation. Additionally, it is
necessary to eliminate so far as possible the likelihood that the litigants are

PI's Reply to Def's Opp. to Pl's Motion To Permit Filing Of Supplemental Class Action Complaint
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§3:22 p. 409 (4th ed. 2002).

qualifications of class counsel.” Conte and Newberg, Newberg on Class 'Acz.‘ions § 22.44

involved in a collusive suit or that plaintiff has interests antagonistic to those
of the remainder of the class. (emphasis added).

Jordan v. County of Los Angeles, 669 F.2d 1311, 1323 (9™ Cir. 1982) (plaintiffs’ coﬁnsel
must be capable and competent to conduct the litigafion), vacated on other grounds, 459
U.S. 810 (1982); Wéinberger v. Jackson, 102 F.R.D. 839, 845 (NTD‘ Cal. 1984) (“The
emphasis has been and should be placed on whether the réprésentatives’ counsel is‘
capable.”); “Adequate representation depends on the qualiﬁcatibns of cqunsel for the
representatives, an absence of antagonism, a sharing of interests between representatives
and absentees, and the unlikelihood that the suit is collusive." Bartek v. State, 31 P.3d 100,
105 n.19 (Alaska 2001), quoting Local Joint Executive Bd. v. Las Vegas Sands, Inc., 244

F.3d 1152, 1162 (9th Cir. 2001); see also Conte & Newberg, Newberg on Class Actions

Both prongs of the “adequacy” test are met here. First, particularly in complex

litigation, “the focus [of the adequacy of representation inquiry] should be on the

(4th ed. 2005); In re College Bound Consolidated Litigation, 1994 WL 236163 p. 4
(S.D.N.y. 1994). Plaintiffs have retained qualified and experienced legal counsell
consisting of the law firm of Flanigén & Bataille. The attorneys representing the class
have extensive experience in complex litigation and the resources to ensure adequate
representation of the class.

Secondly, as explained herein, the class representatives’ interests are the same as
the interests of the other members of the propdsed class. Since the same issues fom the
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basis of the claims of all class members, there is no conflict between the proposed class
represcntatives and the other, non-named, nlass members.

The only qualification typically required of the class representative is an absence of
antagonism between the class representative and the class. Di.tty v. Check Rite, Ltd., 182
F.R.D. 639, 643 (D. Utah 1998) (“The only relevant inquiry where the named plaintiffs are
concerned is _yvhether they possess some interest that is antagonistic to other members of
the class”). "Most courts have rejected any examination of the class representative's
knowledge, interests, or rnotivations as irrelevant in determining adequate representation
issues, except insofar as any personal circumstances of the representative are relevant fon
the court to determine whether any conflict with class members may exist." Conte and
Newberg, Newberg on Class Actions §1~5:30 (4th ed. 2002); see also Bartek v. State, 31
P.3d 100, 105 n.19 (Alaska 2001) (listing only adequacy of counsel and ansence of
antagonism as test for adequate representation). “Although some courts have inquired into
the named p,laintiffs’ understanding of the lawsuit or their character, that factor is generally,
given little weight.” Dirty at 182 F.R.D. at 642.

In Surowitz v. Hilton Hotels Corp., 383 U.S. 363, 847 (1966), for example, the
Supreme Cnurt held the plaintiff was an adequate claés representative despite the fact that
she “did not understand the complaint at all, that she could not explain the statements made
in the complaint, that she had a very small degree of knowledge about what the lawsuit
was about, that she did not know any of the f_defenldants~ by name, [and] that she did not

know the nature of their alleged misconduct.”
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read the complaint and asserting a wrong occurred” together with “the willingness of the

|| have a firm Linderstariding of the legal or factual basis on which the case rests in order to

Those courts that require a showing beyond simply the absence of antagqnism
generally find that an individual is an adequateirepresentative if he or she is interested inj
the litigation and willing to cooperate in its prosecution. It is sufficient that “the named
plaintiffs know the nature of their complaint against the defendants, they have been in
contact with théir attorneys, they are aware that they may be called to testify at trial, andv‘
they are aware that they are representing a class of similarly situated people.” Latuga v.

Hooters, Inc., 1996 WL 164427 p. 6 (N.D. IIl. 1996). "Minimal actions such as having

class representative to participate in the action” is sufficient. In re Insurance Management
Solutions Groitp, Inc. Securities Litigation, 206 F.R.D. 514‘, 517 (M.D. Fla. 2002). "It i

not necessary that named class representatives be knowledgeable, intelligent, or that theyj

maintain a class action." In re Bristol Bay, Alaska Salmon Fishery Antitrust Litigation, 78
FR.D. 622,627 (W.D. Wash. 1978).

The representative plaintiffs here more than meei any such additional potenti&il
requirements for-service as a class re};resentative. Plaintiff has conferred iamd cooperated
with their counsel and understand the general nature of the' litigation and their
responsibility as representative plaintiffs. Plaintiff has a ineaningful financial stake in the
litigation based on losses they sustained with respect ‘io one or more of the claims asserted

in the complaint and, as a consequence, are interested in its success. The plaintiff has
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-{| The common questions need not be dispositive of the entire action . . .. Therefore,

expressed he is committed to the success of the litigation and understands and accépts hig
obligations as class representative.

Rule 23(b). |

'In addition to the four prerequisites for certification found in Rule 23(a), the
re.quirements of either Rule 23(b){(1), (b)}(2) or (b)(3) must be met. Plaintiff has moved for
ceﬁiﬁcation of this action under Rule 23(5)(3). To certify a (b)(3) class, the court must
find "the questions of law or fact comr'non to the members of .the 'class predominate over
any questions affecting only individual members, and that a class action is superior to

other available methods for the fair and efficient adjudication of the controversy."

1. Common Questions Predominate.

Common questions predominate over individual issues when the common issues
présent a significant aspect of a case and they can be resolvéd in a single action. Sée 7Al
Wright, Miller & Kane, Federal Practice and Procedure § 1788 at 528. Common
questions predominate if class widé adjudication of the cbmmoﬁ issues will significantly,
advance the resolution of the merits on behalf of all the class members. McClenDonn v.
Continental Group Inc., 113 F.R.D. 39, 43-44 (D.N.J. 1986). Where a case involves
“standardized conduct of the defendants towards the members of the proposed class, a
common nucleus of operative facts is typically presented, and. the conﬁnonality
requirement . . . is usually met.” Franklin v. City of Chicago, 102 FRD. 944, 949

(N.D.111. 1984). Common questions need not be identical for each member of the class:

when one or more of the central issues in the action are common to the class and
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can be said to predominate, the action will be considered proper under Rule
23(b)(3) even though other important matters will have to be tried separately.

Wright, Miller and Kane, Federal Practice and Procedure § 1788 at 528-29.

The Alaska Supreme Court has stated that “Rule 23(b)(3) focuses on the
relationship between the common-an_d individual issues. When common questions present ‘
a sigm’ﬁcaﬁt aspect of the case and tﬁey can be resolved for all members of the class in 3
single adjudication, there is clear justification for handling the dispute on a representativeJ
rather than on %m individual basis.” Bartek v. State, Dept. of Natural Resources, 31 P.3d
100, 105 n.ZO (Alaska 2001), quoting Local Joint Executive Board v. Las Vegas Sands,
Inc., 244 F.3d 1152, 1162 (9th Cir. 2001) (emphasis added).

As discussed above, there is a core of factual and legal questions common to all
class members. The predominance of those common questions is demonétrated by a sirnp'le ‘
fact: if plaintiffs and every class member were each to bring an individual action, each
would be required to prove the defendants engaged in the same wrongful acts. This proof
would consist of evidence that the class members were denied reinstatement ;)f their
guiding license when their license suspeﬁsion expired.

The priﬁaw individual issues concern the amount of dérriages suffered by each
class member dué to the Defendant's illegal refus-al to reinstate their guide licenses. As
explained previously, it is well accepted that such Idamage issues are an insufficient basig
on which to find lack of predominance, manageability, or any other Rule 23 requirement,
See Aguirre v. Bustos, 89 FR.D. 645, 649 (D.N.M. 1981). Even if this were not the rule,

the simplicity of providing prior tax returns to prove damages, should make individual
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| of the entire action. Id. at 122. In other words, "predominate” should not be automatically,

equated with "determinative" or "significant." Id. at 122-23. Thus,‘coufts generally hold

damages or reliance vary for each class member does not prevent certification. /d at 1244

losses fairly easy to calculate, especially if, as the Defendant claims, the number of class
members is small. Further, if as the Defendant contends, the class members are not entitled
to damages, based on sovereign immunity or other defenses, the granting of equitablg
injunctive relief to all members would be fairly simple, since fhe Court has already decided
the legal issue involved.

In deciding whether common issues predominate, courts do not 'attempt to measure
the amount of time that will be spent litigating each issue. Wright, Miller & Kane, Federal
Practice and Procedure § 1778 p. 120 (2005). Indeed because of the very nature of 4
class action, far more timc; may ultimately be spent iitigating individﬁal issues thén is spénf
litigating common issues. /d. This is because, as a result of the class proéedﬁre, individual
class members do not have to prove the common issues over and over again in separate

lawsuits. Id. The authorities further note that the common issues need not be dispositive

that if the defendant's activities present a "common course of conduct,” the fact thaf

25. Wright, Miller and Kane conclude that the proper standard is a pragmatic one:

[w]hen common questions represent a significant aspect of the case and they can be
resolved for all members of the class in a single adjudication, there is a clear
justification for handling the dispute on a representative rather than on an individual
basis. (emphasis added)

Id at 121. This is the same standard that the Alaska Supreme Court adopted in Bartek.
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Similarly, Conte and Newburg, Newburg on Class Actions, §4-25 pp. 4-82 — 4-86
(4th ed. 2002), agree that common issues do not have to be dispositive or even
determinative of the liability issues. "The very definition of the requirement of the
predominan.ce of common questions contemplates that individual issues will usually
remain after the common issues are adjudicated.” /d. The authors similarly note that the
predominance requirement is not a numericgl test that identifies every issue in the suit as
suitablel for either common or individual treatment and,c_ieter'mines twhe'ther common
questions predominate by examining the‘resulting balance on the scale. "A single common
issue m#y be the. overriding éne in the litigation, despite the fact thét the suit also entails
numerous remaining individual questions." Id. Conte and Newb'érg conclude - that |
"[i}mplicit in all these articulations of satisfaction of the predominance test is the notion|
that adjudication of the common issues in the parficular 'suit has important and desirable
advantages of judicial economy compared to aZl other issues, or when viewed by

themselves." (emphasis added). Id.

2. A Class Actionl Is Superior To Other Me’thods Of A&iudicatioﬁ.

In addition to predominance of commoﬁ questions, subpart 23(b)}(3) requires a
finding that “a class action is superior to other available methods for the fair and efficient
adjudication of the controversy.” In considering this requirement, Rule 23 directs courts to
consider:

(A) the interest of members of the class in individually controlling the prosecution .
. . of separate actions; (B) the extent and nature of any litigation concerning the

controversy already commenced by or against members of the class; (C) the
desirability or undesirability of concentrating the litigation of the claims in the
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particular forum; (D) the difficulties likely to be encountered in the management of
a class action.

This claims asserted here meet the standards for class action superiority. First,
every class member has an interest in proving each defendant’s common course of conduct A
explained in the Complaint. It would be enormously inefficient — for both the Court and
the parties — to engage in multiple cases in individual actions on the same liability issues,
7A Wright, Miller and Kane, Federal Practice and Procedure § 1779 at 556-557. See also
Jordan v. County of Los Angeles, 669 F.2d 1311, 1319-20 (9‘h Cir.), vacated on othen]
grounds, 459 U.S. 810 (1982), (“the relatively small size of each class member’s clajim and
the probability that the class members may be _difﬁcult to locate” are reasons for]
certification); Lerwill v. Inflight Motion Pictures, Inc. 582 F.2d 507, #512 (9" Cir 1978) (4
class action is superior to numerous individual actions which would be expensive and time
consuming). Plaintiffs do not anticipate any management difficulties that would preclude
this action from being maintained as a class action. On the other hand, there would be a
myriad of difficulties if certification was denied since this would require individual actions
as providing the sole remedy, resulting in issues such as those described below:
Without class action certification, Uniroyal’s shareholders will have two
options. One, the sharcholders who believe they have suffered a loss may
" not seek redress because their individual losses may be too small to motivate
them to institute individual actions. Or, two, the shareholders may clog court
dockets with multiple and scattered suits. In either case, the result would be
both unjust and inefficient; the goals of Rule 23, the achievement of
“economies of time, effort and expense” (1966 Advisory Committee Note, 39
F.R.D. 98, 102-103 (1966), would clearly be defeated. .
Cohen v. Uniroyal, Inc., 77 F.R.D. 685, 695 (E.D. Pa. 1977).
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|| with respect to each of the claims asserted by plaintiffs under ARCP 23(a) and 23(b)(3).

In short, prosecution of this action as a class action will “achieve economies of]
time, effort and expense, and promote uniformity of decisions as to persons similarly]
situated.” Fed. R. Civ. P. 23(b)(3) Advisory Committee’s Note. The alternatives to a class
action are either no recourse, or a “multiplicity and scattering of suits with the inefficient
administration of litigation which follows in its wake.” Green v. Wolf Cbrp., 406 F 2d
291, 3;02 (2d Cir. 1968), cert. denied, 395 U.S. 977 (1969). Accordingly, the court should,
find tha;[ the provisions of subpart 23(b)(3) satisfied. |

As explained herein, the prerequisites for certification as a class action are met]

Since numerous guides were subjected to the same impropef conduct resulting in similar
losses, plaintiffs s;.lbmif the claims asserted heré are best suited for resolutjon through thg
class action mechanism rather than through individual lawsuits. Accordingfy, plaintiff |
respectfully requests the court grant their motion to certify their Supplemental Class
Action Complaint. |

v
The Availability Of Damages

The Defendant places a great deaj of emphasis on its argument that the Plaintiff and
the class members cannot recover damages against the Defendant caus;ed by the
Defendant's illegal refusal to reinstate Plaintiff's guiding license. This argumént ignores the
procedural posture of the Plaintiff's Supplemental Complaint, the fact that no discovery has
occurred regarding the allegations in the Supplemental Complaint and the relative burden|

of proof at this stage of the Class Action Complaint. As previously briefed, the Court
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does not consider substantive or procedural arguments outsivde of ARCP 15 when ruling on
a motion for leave to file a Supplemental Complaint, Hallam v. Holland America Line, 27
P.3d 751, 755 (Alaska 2001)(citing Estate Of Thompson v. Mercedes-Benz, Inc., 514 P.2d
1269 (Alaska 71973)). Thus the Defendants "damages" arguments are putting the cart
before the horse. First the Court decides the motion to file a supplemental complaint,
Liberally granting such requests except in cases of prejudice, Miller v. S&feway, Inc., 102

P.3d 282, 293-294 (Alaska 2004).

Defendant's position alsoignores the fact that the Supplemental Complaint i
requesting injunctive relief as well as damages. Whether damages can be collected or not
does not defeat a complaint that aiso contains a legally viable request for injunctive réliefT

As for the Defendant’s attack on the damage claims contained in the Supplerriental
Complaint, Defendant's efforts to short circuit the normal procedure (complaint, answer,
diécovery, dispositive motions), by challenging the viability of the Supplemental
Complaintz; requires the Defendant to meét the same burdens as a motion to dismiss, that
is, that there are no facts ﬁnder which the Plaintiff's Supplemental Complaint will suc;ceeci,

Miller v. Safeway, Inc., 102 P.3d 282, 295 (Alaska 2004);

a complaint need only allege a set of facts consistent with and appropriate to
some enforceable cause of action." It "should not be dismissed for failure to
state a claim unless it appears beyond a douibt that the plaintiff can prove no
set of facts in support of the claims that would entitle the plaintiff to relief.
McGrew v. State, Dep't of Health & Soc. Servs., Div. of Family & Youth
Servs., 106 P.3d 319, 322 (Alaska 2005)

2 Normally referred to a a "futility” defense to an amendment to pleadings.

Pl's Reply to Def’s Opp. to Pl's Motion To Permit Filing Of Supplemental Class Action Complaint
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 23 OF 31

02275



FLANIGAN & BATAILLE

1029 West 3rd Ave., Suite 250

Anchorage, Alaska 99501

Phone 907-279-9999

Fax 907-258-3804

{| malicious intent).

| the basis of an illegal refusal to reinstate their suspended guide licenses after a suspension

|| that it was simply a matter of an erroneous view of the applicable law, that explanation
‘suspended guiding licenses after this Court has convincingly ruled why that practice i

Business, who are competitbrs with the suspended guides. Could that be a factor in the

Although, the Defendant poinfs to the fact that the Plaintiff's Supplemental
Compiaint does not ailege a bad faith denial of his license reinstatement, that fact is
immaterial‘ since Alaska as a "notice" pleading jurisdiction, only requires notice of thg
illegal conduct and the remedy requested. Specifics as to specific legal theories and the
"why" behind the illegal gonduct is not fequired at the pleading stage, Brown"v Ely, 14

P.3d 257, 263 (Alaska 2000)(defendant on notice of claim, without necessity of reciting a

Going beyond these procedural arguments, the question becomes whether the

Plaintiff and members of his proposed class can claim damages against the Defendant, on

period has expired. As Plaintiff has previously argued, this issue should not come before .
the Court before the Plaintiff has had an opportunity to conduct discovery on the "why"
behind the Big Game Commecial Services B.oard's refusal to reinstate suspended, licenses

when the period of suspension ended. Although the State would like the Court to believg
fails to explain why the Big Game Commercial Services Board is still refusing to reinstate
illegal. The Big Game Commercial Services Board is composed of persons in the Guiding

Board's decision to ignore this Court's ruling, as it would apply to other guides? That and

may other facts regarding the Board's decision to refuse to reinstate suspended guiding
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licenses needs to be fleshed out before the Court should rules on damages issue regarding

| would have to be based on a constitutional violation. Under AS 09.50.250(1), the Plaintiff

the Suppleinental Complaint.

Legally, it is also unclear if a cause of action would fall under A.S. 09.50.250 or

could not bring a claim for damages if the claim:

is an action for tort, and is based upon an act or omission of an employee of
the state, exercising due care, in the execution of a statute or regulation, '
whether or not the statute or regulation is valid; or is an-action for tort, and

- based upon the exercise or performance or the failure to exercise or perform
a discretionary function or duty on the part of a state agency or an employee
of the state, whether or not the discretion involved is abused;

Without discovery on the actual basis for the Board's decision, it cannot be proven|
at this point whether the denial. of reinstatement of guiding licenses was a done with "dug
care" or an exercise in discretion. If there is no remedy under AS 09.50.250, then the

constitutional issue arises.

There is precedence for cases against government or govemmentemﬁl‘oyees for
violation of constitutional rights, Bivens v. Six Unknown Named A gént;v of Fed. Bureau of
Narcotics, 403 U.S. 388, 39'7, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971). The Alaska Supreme
Court has specifically authorized suits based on constitutional violations in the past,
Rathke v Corrections Corp., 153 P.3d 303 (Alaska 2007), and has not prohibited damages
claims based on constitutional violations where no other alternative remedy is present,
Hertz v. Beach, 211 P.3d 668,’677 n. 12 (Alaska 2009) (quoting Lowell v. Hayes, 117 P.3d

745, 753 (Alaska 2005)). Given the fact that the law is unsettled in Alaska as to the
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economy to develop a factual record before ruling on the viability of such a claim.

As for the Defendant's claim that the deprivation of a license can never given

federal law for guidance. Under analogous federal law:

A public official is immune from an action under 42 U.S.C. § 1983 "{ulnless
the plaintiff °s allegations state a claim of violation of clearly established
law." Mitchell v. Forsyth; 472 U.S. 511, 526 (1985); see also Harlow v.
Fitzgerald, 457 U.S. 800, 818 (1982) (qualified immunity applies if official's
conduct "does not violate clearly established statutory or constitutional rights
of which a reasonable person would have known"). In order to determine
whether the defendants are immune from an action, the court must answer
two questions: (1) whether Stein alleged the violation of a constitutional
right, and (2) whether that right was clearly established. Pearson v.
Callahan, 555 U.S. 223, 232, 236 (2009) (leaving the courts to decide, in
their sound discretion, which question to answer first). A right is "clearly
established" if its contours are "sufficiently clear that a reasonable official
would understand that what he is doing violates that right." Anderson v.
Creighton, 483 U.S. 635, 640 (1987). Also, the right must be defined "at the
appropriate level of specificity." Cousins, 568 F.3d at 1070, quoting Wilson
v. Layne, 526 U.S. 603, 615 (1999).

Stein v. Ryan 10 16527 (9th Cir. 11-18-2011)(advance sheet at 20242 20243).

In determining whether an official is entitled to qualified immunity, courts
conduct a two-prong inquiry. For the first prong, a court considers
whether the facts alleged, construed in the light most favorable to the
plaintiff, show that the official's conduct violated a constitutional right.
For the second prong, a court considers whether the right at issue was

" "clearly established” at the time of the official's alleged misconduct, in
light of the specific context of the case. Saucier, 533 U.S. at 201.
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a claim against government, Plaintiff disagrees. Unlike the cases cited by the Defendant,
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"Qualified immunity is applicable unless the official's conduct violated a
clearly established constituttonal right." Pearson, 555 U.S. at 232. Courts
may consider the two prongs in either order. /d. at 236. If either question
is answered in the negative, the defendant is immune from liability for
damages. /d. "[A]lthough the first Saucier prong calis for a factual
inquiry, the second prong of the Saucier analysis is "solely a question of
law for the judge." Dunn v. Castro, 621 F.3d 1196, 1198-99 (9th Cir.
2010) (quoting Tortu v. Las Vegas Metro. Police Dep't, 556 F.3d 1075,
1085 (9th Cir. 2009) (internal citation omitted). Thus, courts have the
discretion to grant qualified immunity on the basis of the ‘clearly
established' prong alone, without deciding whether any constitutional right
has been violated. Dunn, 621 F.3d at 1199 (quoting James v. Rowlands,
606 F.3d 646, 651 (9th Cir. 2010).

To determine whether a right was "clearly established,” the court must
turn to Supreme Court and Ninth Circuit law existing at the time of the
alleged act. See Osolinski v. Kane, 92 F.3d 934, 936 (9th Cir. 1996). In the
absence of binding precedent, the court should look to available decisions:
of other circuits and district courts to ascertain whether the law was
clearly established. /d. For the right to be clearly established, "[t]he
contours of the right must be sufficiently clear that a reasonable official
would understand that what he is doing violates that right." Anderson v.
Creighton, 483 U.S. 635, 640 (1987). It is not necessary that the injured
party establish that the defendant's "behavior had been previously declared
unconstitutional." Rodis.v. City, County of San Francisco, 558 F.3d 964,
969 (9th Cir. 2009) (internal quotation marks omitted). The relevant
inquiry is whether it would be clear to a reasonable official that his or her

~ conduct was unlawful in the situation he or she confronted. Sauczer 533
U.S. at 202; Rodis, 545 F.3d at 969.

Maritley v. McCamman, No. C-11- 02418 DMR, (N.D.Cal. 11-8- 2011)

As. these cases exemplify, factual issues abound in determinations of whether
qualified immunity attaches to govemrhental action. Thus it.woﬁld seem improper to reach|
the issue of governmental immunity without first engaging in some discovery as to why
the Board was and still is 'Slatantiy ignoring Court Orders specifying suspensions and
telling the suspended guides that their licenses have been effectively revoked, requiring 4

re-application process.
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The Washington Supreme Court recently issued a similar-h(')lding in a license case]
where a pharmaciét challenged the revocation of his license and asked for damages under
42 USC 1983, Jones v. State, 170 Wn.Zd 338; 242 P.3d 825 (2010). In that decision, ti]e
Court held that a professional licenses are property rights protected by the due process
clause of the constitution, giving rise to damage claims if that right is removed without due
process. It also held that where public officials act in a wrongful manner to deprive a
license holder of his license, sufﬁcien‘; to cohsti}ute éonstitutioﬁal violations, damage suits
may go forward againsf the o‘fﬁ.cials ‘pursluant to 42 USC 1983. Having said that the Court)
found sihce there was evidence that the ofﬁcials had acted inconsistently, in scoring the |
Plaintiff's pharmacy, questions of fact existed as to whether liability could be established,
in that case, even though tﬁe Plaintiff did not have evidence bf a malicious intent at that
time, because all fa_lcts had to be construéd in the light most favorable to teh Plaintiff, thus
summary judgment was not appropriate. The Jones case is far closer to the circumstances
in this case, than the caées cited by the Defendant concerning regulationé affégting the use
of a license, rather than the d'ep‘rivation of one.

.What we have in tﬁis case is an unexplained Board failure to follow a court order
limiting a license sanction to a suspension, féilowed by a reinstatement of the Plaintiff’s
license once this Court found the Board's actions illegal, followed by the continued refusal
to reinstate the licenses of other guides whose licenses were suspended. These facts givé

rise to an inference that the Board is refusing to reinstate suspended licenses for some
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| reinstate Plaintiff's license but none of the other suspended licenses, where the suspensions

other than a legitimate reason now, who puts into doubt any good faith basis for doing so

in the past.

Under these circumstances, the Plaintiff should be allowed to file his Supplemental
Complaint, move for injunctive relief for the c]as.s,_ granting the same rights to -
reinstatement of the class, as the State as conceded a;e owed to the Plaintiff in this case,
and conduct discovery‘ as to whether the facts support a damages claim against the State,
its employees or members of the Big Game Commércial Serviées Board either as State}

Constitutional Claims or pursuant to 42 USC 1983.

CONCLUSION

The Big Game Commercial Services Board was violating a court order in refusing
to reinstate Plaintiff's suspended license and is still engaging in the same conduct as tq
other guides with suspended licenses. As this Court has determined, that practice is illegal.

Rather than contest the matter further and create a precedent, the Board decided to

éxpired. This is onerous and an unconstitutional abuse of authority. The State cannot
discriminate on -this‘ basis under the equal protection clause of the Alaska Constitution|
Plaintiff's Supplemental Class action complaint is the ideal vehicle for correcting this
wrong, by requiring the State to reinst'ate the suspended licenses once the suspension,

expires or appeal the injunction granting that relief. A multitude of suits to accomplish thig
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same end on a case by case basis is a huge waste of judicial resources and the type of

situation for which class action lawsuits were designed for in the first place.

As to the damage claims in the Supplemental Complaint, it is far too early to rule on
the viability of such claims. No evidence has been gathered, nor can it be until the
Supplemental Complaint is permitted to be filed, answered and discovery this commence.
As reflected in the last section of this brief, there is precedence fof a damages sujt for the
unconetitutioﬁal deprivation of an occupational license, Jones v. State, 170 ‘Wn.2d 338,
242 P.3d 825 (2010). Whether, the Alaska Supreme Court will approve sucE a suit is an|
open qxiestion. But in any case, since the_ issue may well end up in that Court on Eppeal, it
would appear to be the far better choice to allow a factual recerd to be developed before
the legél queétion is answered, so this Court and any above it, may base a decision on the
actual facts of the case, as assembled following discovery, rather than a thedretieal basis,

which is where the case stands in the absence of a factual record.

DATED THIS 1st DAY OF DECEMBER

F Aa‘w

ABA #4710114

Pl's Reply 1o Def's Opp. to PI's Motion To Permit Filing Of Supplemental Class Action Complaint
Haeg v State, Case No. 3KN-10-1295 Civil PAGE 30 OF 31

02282



FLANIGAN & BATAILLE

1029 West 3rd Ave., Suite 250

Anchorage, Alaska 99501

Phone 907-279-9999
. Fax 907-258-3804

.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
PI's Reply to Def's Opp. to Pl's Motion To Permit Filing Of Supplemental Class Action Complaint

was served by mail this 1st day of December, 2011 on:

Alfred Petersen,

Office of Special Prosecutionyand Appeals
310 K Street, Suite 403 .
Anchorage, Alaska 99501
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IN THE SUPERIOR COURT FOR THE STATE OF AL‘X’S’Kﬂy 28 py
CLE[I)/-]' UFT ‘ 3-‘ 53

THIRD JUDICIAL DISTRICT AT KENAI By Riay Coyp |
'DAVID HAEG, BERY e |
Plaintiff,
VS.
STATE OF ALASKA,
Defendant. Case No. 3KN-10-01295 Civil

.1n this case.

UNOPPOSED MOTION FOR EXTENSION OF TIME
Comes Now, David Haeg, by and through counsel, Flanigan & Bataille, and
moves the Court for an extension of time to file a Reply to the Defendant's

Opposition to the Plaintiff's Motion for leave to file amended class action complaint

This additional extension of time is requested due to Plaintiff's counsel's
daughter's involvement in an auto accident on 11/22/11, which caused Plaintiff's
counsel to abandon all légal work to assist his daughter in relgard to her accident,
and thus be unable to file the aforementioned Reply on 11/23/11, as previously]
scheduled.

Having now handled all matters arising from that incident, undersigned is

now back to work, and is prepared to file the aforementioned Reply brief on.

Motion And Memorandum To Permit Filing Of Supplemental Class Action Complaint

Haeg v State, Case No. 3KN-10-1295 Civil PAGE 1 OF 2
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11/30/11 and therefore requests the Court grant an additional extension for the

Plaintiff to file the aforementioned Reply brief at that time.

‘Undersigned has spoken to Defendant's counsel and has been advised they do

not oppose this motion.
An appropriate Order accompanies this request.
DATED THIS 28" DAY OF NOVEMBER, 2011.

FLANIGAN & BATAILLE
Attorneys for Plaintiff

7{\, P % L0/ 2
By Michael W. Flanigan '
ABA #7710114

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
Motion for extension of Tine
was served by mail this 28" day of November, 2011 on:

Alfred Petersen,
Office of Special Prosecutions and Appeals
310 K Street, Suite 403

2‘:% 501

FLANIGAN & BATAILLE

Motion And Memoranduwin To Permit Filing Of 9:41)1)Iemcmal Class Action Complaini
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STATE OF ALASKA
DEPARTMENT OF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS
310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501
PHONE: (907) 269-6250

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL COURT AT KENAI

Wi ¢
- iyl tha Trial Coyrte

DAVID HAEG, ) of Alacks. Third District
| ) ’
Plaintiff, ) 0CT 26 20M
’ )
V. ) Clark of the Trial Courts
) Deputy
STATE OF ALASKA, )
: : ) 3KN-10-01295 CI
Defendant. )

OPPOSITION TO MOTION TO ALLOW FILING OF
SUPPLEMENTAL CLASS ACTION COMPLAINT

The State of Alaska, through the Office of the Attorney General, opposes
Mr. Haeg’s motion to allow the filing of a supplemental class action complaint because it
is well established in Alaska law that no damages remedy is available to compensate for
the licensing decisions Mr. Haeg has put at issue, because the motion fails to meet the
requirements of Alaska Rules of Civil Procedure 15 and 23, and because the request to

bring a class action suit within the context of a post-conviction relief context exceeds the

scope of AS 12.72.010-.040.

I. - No Damages Are Available

Until this court ordered otherwise, Mr. Haeg’s master license was not
automatically reinstated by the Department of Commerce following his five-year

suspension but, instead, he was instructed to submit an application for a new license
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pursuant to AS 08.54.670, AS 08.01.100(d) and AS 08.54.610(b)." On July 5, 2011, this
court held that reinstatement without the need for reapplication must occur forthwith, and
it did.2 Now, Mr, Haeg is seeking compensation for the income he claims he lost during
the period between completion of his sentence and the reinstatement of his license.” He,
likewise, seeks damages on behalf of a class of others h‘e believes are similarly situated.’
No damages are available under these cifcumstances. In Owsichek v. State,
Gyide Licensing and Control Board, 763 P.2d 488 (Alaska 1988), the Alaska Supreme
Court held that no damages were available for denial of a hunting guide’s application to
be allowed to guide hunts within a particular area.” In inng so, the Court relied on the
discretionary function immunity provided for under Alaska’s Tort Claims Act.® The
Court went on to séy, that even if Mr. Owsichek had raised a consﬁtﬁtionzil argument,
damages would not have been available in the absence of a statute authorizing damages,
relying on Vest v. Schafer, 757 P.2d 588, 598 (Alaskal 088).” That case had already held
that, “we do not believe it proper for the-judiciary to assess damages against the state on

the ground that the legislature enacted a law later held unconstitutional, in the absence of

a statute requiring or allowing such damages.”8

Exhibit ! to Haeg’s Supplemental Class Action Complaint, pp. 2 and 13.

Id. and Supplemental Class Action Complaint, para. 13.

Supplemental Class Action Complaint, para.s 18-20 and Prayer for Relief no. 3.
Id., para. 29. and Prayer for Relief no. 3.

763 P.2d at 498.

Id

Id n. 19.

757 P.2d at 598.

] -~ =N wh I w ~ —
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In Morry v. State, 872 P.2d 1209 (Alaska 199.4), the Court expounded
further on its Owsichek ruling, noting that, in at least two previous cases, it had helci that
acts of public officials who in good faith misinterpret the law and act in excess of their
autﬁority remain immune from suit.” Accordingly, the Court ruled that the immunity
identified in Owsichek applied where it was alleged that public ofﬁéials, here the Board
of Game, had mistakenly relied on an existing, but ultimately unlawful, legal
interpretation which had denied subsistence hunting oj:)p(A)r“[unities.lO Mr. Haeg’s
complaint does not allege bad faith, nor does it assert that any statute allows for the
recovery of damages in this case. Owsichek and Morry collectively stand for the
broposition that there is no damages remedy for denial of hunting or guiding
opportunities, even when those opportunities are critical to important economic interests
like basic subsistence or pursuit of an occupation, and they control the outcome in this
case.

Perhaps in an effort to avoid the impact of the above rulings, Mr. Haeg
relies, in part, on an uncompensated takings theory for his damages claim.'’ This
reliance is misplaced, as the Alaska Supreme Court has also already held that there is no
compensable property interest in similar circumstances. In Vanek v. State, Board of
Fisheries, 193 P.3d 283 (Alaska 2008), the Court held that limited entry commercial

fishing permits are mere “use privileges” which do not rise to the level of property for

o 872 P.2d at 1211, citing Earth Movers of Fairbanks, Inc. v. State, 691 P.2d 281,
283-84 (Alaska 1984) and Bridges v. Alaska Housing Authority, 375 P.2d 696, 698
(Alaska 1962). :

10 872 P.2d at 1212-13.

! Supplemental Class Action Complaint, para.s 15 and 26.
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which compensation is due under either the Alaska or U.S. constitutions.'? While the
Court relied,, in part, on the Limited Entry Act’s more or less unique language on point, it
also found, as an alternative ground for its ruling, that recognition of a compensable
property interest in such use privileges would imply a level of exclusivity that would be
inconsistent with Article VIII, Section 3 of the Alaska Constitution, the common use
clause.® Then, the Court went even further, examining caselaw from other jurisdictions
and especially federal opinions, and held that fishing permits are simply not property
within the meaning of the constitutional takings clauses, but are use privileges or
licenses.'* Subsequently, relying on Vanek, the Ninth Circuit Court of Appeals has
confirmed that commercial ﬁ‘shing permits “are not property for purposes of a takings
claim.”’® Master guide licenses confer no greater rights to use the underlying resources
than do commercial fishing permits. Thus, they are “use rights” or licenses to the same
extent as are commercial fishing permits and they are not compensable property interests
within the meaning of the Alaska or federal constitutions.

The Herscher case does not change this result.'® Herscher does stand for
the proposition thaf guide licenses are entitled to due process protections, as this court
noted in the Decision on Motion to Reinstate Guide License dated July 5, 2011 A

Nevertheless, thé Alaska Supreme Court held in Vanek that even though a license

PHONE: (907) 269-6250

2 193 P.3d at 288-291.

13 “Wherever occurring in their natural state, fish, wildlife, and waters are reserved
to the people for common use.”

14 193. P.3d at 291-94.

5 Vandervere v. Lloyd, 644 F.3d 957,967 (9th Cir. 2011).

16 Herscher v. State, Dept. of Commerce, 568 P.2d 996 (Alaska 1977).

i Exhibit 1 to Haeg’s Supplemental Class Action Complaint, p. 4.
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revocation or denial implicates due process protections, it does not necessarily follow that
license is “property” for purposes of a “takings” analysis.'® As shown above, the Court
went on to hold that commercial fishing permits, like drivers’ licenses, we.re not property
for which compensation was due under “takings™ claims."” There is no reason why guide
licenses should be treated differently from commercial fishing and drivers’ licenses.

In short, it well established that Mr. Haeg and the theoretical class members
may not recover damages for the Department of Commerce’s application of
AS 08.54.670, AS 08.01.100(d) and AS 08.54.610(b). The motion should be denied on

this basis, alone.

II. The Motion Does Not Meet The Requiremeﬁts Of Rules 15 And 23

Alaska Rule of Civil Procedure 15(d) provides that supplemental pleadings
may be allowed for the purpose of “setting forth transactions or occurrences or events
which have happened since the date of the pleading sought to be subplemented.” Rule 23-

sets four prerequisites plus one of three additional requirements that must be met before a

class action may be maintained. Mr. Haeg’s filing meets none of these requirements.

First, the Supplemental Class Action Complaint fails to identify what
transactions or occurrences or events which have happened since the date of the pleading
sought to be supplemented are being put at issue. Indeed, the pleading sought to be

supplemented is not even identified. Since so many pleadings have been filed in the

' Vanek, 193 P.3d at 293-94.
¥ Id.

Opposition to Motion to Allow Filing of Supplemental Class Action Complaint Page 5 of 12
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.

captioned post-conviction relief matter, it is impossible for the State or this court to
determine which pleading Mr. Haeg is seeking to supplement unless he identifies it and
then illustrates why supplementation to add subsequent events is necessary.

Second, Rule 23 ‘requires proof that the class is so numerous that joinder of all
members is impracticable. Mr. Haeg’s only offer of proof is that an unnamed “official
working for the Big Game Commercial Licensing Board” said that another nine guides
were in the same position as Mr, Haeg.”® His claim that there may be more than that
amount is, by his own admission, a mere belief.?' Leaving aside the fact that there is no
entity in state government known as the “Big Game Commercial Licensing Board,” this
statement allegedly from an unnamed official does not constitute proof.** Before a
purported admission by a party opponent is admissible, it must be shown that it is,

the party’s own statement, in either an individual or a representative
capacity, or ... a statement of which the party has manifested an
adoption or belief in its truth, or ... a statement by a person
authorized by the party to make statements concerning the subject,
or ... a statement by the party’s agent or servant concerning a matter
within the scope of the agency or employment, or ... a statement by
a co-conspirator of a party during the course of and in furtherance of
the conspiracy.23

This statement meets none of these tests.

Moreover, even if there are nine others in the same situation, that does not

constitute a number that is too numerous to make joinder impracticable. The United

2" Supplemental Class Action Complaint, para. 24.

A Supplemental Class Action Complaint , para. 23. .

2 The relevant agency is the “Big Game Commercial Services Board.”
AS 08.54.591(a). ‘

B Alaska R. Evid. 801(d)(2).
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States Supreme Court has held that a class of 15 members would not meet the numerosity
requirement, and the Ninth Circuit has rejected classes of seven, nine and ten members.™*
Federal decisions are especially persuasive in interpreting Alaska Rule of Civil Proceduré
23.% The smallest class the Alaska Supreme Court has approvéd to date appears to be in
excess of 100, although it cited to authority holding that a size of 40 might be sufficient.?
In any event, Mr. Haeg has not shown that the nine people he claims an unnamed official
said may be in the same situation could not be individually joined.

Rule 23 also requires proof that there are questions of law or fact common
to the class and that the claims or defenses are common among the would-be
representatives and the purported class members. In the class of convicted criminals who
have completed their sentences but did not receive immediate reinstatement that Mr.
Haeg has identified, many important facts and legal issues could differ between the
members, resulting in vastly different claims or defenses. For example, AS 08.54.610
lists seven separate grounds tha’; disqualify an app‘licant from holding a guide license,
| including having committed various categories of crimes within a range of the previous
12 months up to the previous ten years, depending on the seriousness of the crime. It is
unlikely that the asserted class is comprised of only those who fit into Mr. Haeg’s

particular factual setting and category of offenses, but his motion does not address this.

i Gen. Tel. Co. of the Nw., Inc. v. EEOC, 446 U.S. 318,330, 100 S. Ct. 1698, 64 L.
Ed. 2d 319 (1980); Harik v. Cal. Teachers Ass’'n, 326 F.3d 1042, 1051 (9™ Cir. 2003).

» Bartek v. State, 31 P.3d 100, 102 (Alaska 2001).

% International Seafoods of Alaska v. Bissonette, 146 P.3d 561, 567 (Alaska 2006).
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Rule 23 requires proof that the representative parties will fairly and adequately
represent the class. Unless more details about thé situations of the nine others in the class
are produced, it is impossible to reach this conclusioh.

Next, Rule 23 requires the court to find that,

(1) The prosecution of separate actions by or against individual
members of the class would create a risk of

(A) Inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards
of conduct for the party opposing the class, or

(B) Adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of
the other members not parties to the adjudications or substantially
impair or impede their ability to protect their interests; or

(2) The party opposing the class has acted or refuses to act on
grounds generally applicable to the class, thereby making
appropriate final injunctive relief or corresponding declaratory relief
with respect to the class as a whole; or

(3) The court finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only
individual members, and that a class action is superior to other
available methods for the fair and efficient adjudication of the
controversy. The matters pertinent to the finding include: (A) the
interest of members of the class in individually controlling the
prosecution or defense of separate actions; (B) the extent and nature
of any litigation concerning the controversy already commenced by
or against members of the class; (C) the desirability or undesirability
of concentrating the litigation of the claims in the particular forum;
(D) the difficulties likely to be encountered in the management of a
class action.”

Mr. Haeg’s motion does not address these alternatives. It is silent on the risk, if any, of

inconsistent adjudications or standards or the risk that individual adjudications would be

27 Alaska R. Civ. P. 23(b).

Opposition to Motion to Altow Filing of Supplemental Class Action Complaint Page 8 of 12
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dispositive of claims and impede interests. It offers no proof that the State has refused to
act on the grounds applicable to the class. Finally, it does not address the interests, if
any, that other class members might have in controlling their own actions, whether there
is any other litigation on point, the desirability of concentrating such litigation in this
court, or difﬁculties-likely to be encountered. In short, the motioﬁ does ﬁot meet any of

the requirements of Rule 23.

II. The Motion Exceeds the Scope of AS 12.72.010-.040.

Post-conviction relief is a limited remedy, under which .a movant must
allege facts which, if proved, constitute a denial or violation of his rights under the
federal or state constitutions, causing the judgment against him to be void or voidable.?®
The purpose for post-conviction reliéf is to correct an illegal sentence.” It is not a
substitute for a direct appeal, nor is it an alternative method for revigwing mere errors in
the conduct of the trial or an opportunity for a belated petition for rehearing.’’ Asa
generai rule, statutes authorizing post-conviction relief allow the remedy only where the
judgment of conviction is void or otherwise subject to collateral attack and where the
grounds set forth in the statute are met.”! There is no constitutional right to post-

conviction relief.’> Nor is an application for post-conviction relief the proper forum to

2 39 Am. Jur. 2d Habeas Corpus §181.
» Alaska R. Crim. P. 35(a).

3 24 C.I.S. Criminal Law §2223.

3 24 C.J.S. Criminal Law §2231.

2 ld
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® o
adjudicate an applicant’s civil rights; rather, an independent action must be brought on
point.® If civil rights claims are ou.tside of the scope of AS 12.72.101, then damages
claims based on alleged civil rights violations are as well.

The Alaska Legislature, in AS 12.72.010, has laid out the exclusive grounds for
post-conviction relief. Relief is available only in nine specifically enumerated
circumstances, including that the conviction or sentences were unconstitutional, the court
lacked jurisdiction, that a prior conviction was set aside, that new evidence of material
facts requires vacation of the conviction or sentence, that the person is unlawfully held in
custody or restraint, that the conviction is otherwise subject to collateral attack on
grounds previously available through other writs, etc., that there has been a significant
change in the law that should be applied retroactively, that the applicant seeks to
withdraw a plea of guilty or nolo contendere, or that the applicant was not afforded
effective assistance of counsel. None of these grounds even hint at the possibility that a
claim for damages may be brought, nor does any suggest that a class action would be
appropriate in the post-conviction relief setting.

Mr. Haeg asserts that he is obligated under Alaska’s claim splitting rule to bring
his damages claimé here. He is in error. In Shaw v. State, Dept. of Admin., Public
Defender Agency, the-Alaska Supreme Court held that a convicted criminal must obtain

post-conviction relief before pursuing an action for legal malpractice against his or her

> Rust v. State, 584 P.2d 38, 39 (Alaska 1978); Mitchell v. State, 767 P.2d 203, 206
(Alaska 1988); and Hertz v. State, 81 P.3d 1011, 1015 (Alaska App. 2004).

* Motion and Memorandum to Permit Filing of Supplemental Class Action
Complaint, pp. 2-3.
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® @
attorney for damages.” In other words, the claim splitting rule does not require that
damages actions be brought in the context of post-conviction relief settings. Especially
given that damages claims are nowhere authorized under Alaska post-conviction relief
statutes, there is no basis to believe that the Court would treat the damages claims Mr.
Haeg asserts here any differently from the rule it has already articulated as to
malpractice-related damages claims. The Hurd case cited by Mr. Haeg as authority for
the proposition that the rule-against claim splitting applies in this context had nothing to
do with a post-conviction relief action under AS 12.72.010-.040. It held that subsequent
appeals could not introduce new issues.”® Appeals are completely different from post-

conviction relief actions under AS 12.72.010 et seq. The latter are a limited, statutorily-

granted right to seek relief from illegal sentences, not an invitation to throw the bucket of

~=\slops at the court and hope that something sticks. Mr. Haeg’s damages claims and attempt

to certify a class action, if they have any merit at all, should be brought in a separate civil

action, not in the context of his post-conviction relief proceeding.

3 Shaw v. State, Dept. of Admin., Public Defender Agency, 816 P.2d 1358, 1360-61

(Alaska 1991). .
3. Hurd v. State, 107 P.3d 314, 328-29 (Alaska 2005). Motion and Memorandum to

Permit Filing of Supplemental Class Action Complaint, p. 3.

| Opposition to Motion to Allow Filing of Supplemental Class Action Complaint Page 11 of 12

Haeg v. State 3KN-10-1295 CI
02296




STATE OF ALASKA

‘ DepARTMENT OF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS

310 K STREET, SUITE 308
ANCHORAGE, ALASKA 95501

PHONE: (907) 269-6250

IV. Conclusion

complaint should be denied.

Lt‘
DATED at Anchorage, Alaska this& dayof/ 4 , 2011.

JOHN J. BURNS

Assistant Attorney General

Certificate of Service

~document by U.S. mail, postage prepaid, on the following:

Michael W. Flanigan
Flanigan & Bataille

1029 W. 3" Avenue, Suite
250

Anchorage, AK 99501

o il

aw ONice Assistant

Opposition to Motion to Allow Filing of Supplemental Class Action Complaint
Haeg v. State 3KN-10-1295 CI

For all of the reasons given above, Mr. Haeg’s motion to file his supplemental

I certify that T am employed by the Office of the Attorney General, Anchorage,
Alaska and that on this date, I caused to be served a true and correct copy of the above

Page 12 of 12
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA .

- THIRD JUDICIAL DISTRICT AT ﬁ’ewm'ﬂ_f’jjfﬁ%@&m .

Lo d
'-&»,J-

Respondent.

DAVID HAEG, )
AT ST ey
Apphcant i s A0y
)
v. ) : . . :
- - ) POST-CONVICTION RELIEF
STATE OF ALASKA, ) CASE NO. 3KN-10-01295 C1
)
)
hY
}
)

Trial Case No. 4MC-04-00024 CR

| STATE’S UNOPPOSED MOTION FOR EXTENSION OF TIME TO ANSWER
- DEFENDANT’S SUPPLEMENTAL CLASS ACTION COMPLAINT

I certify this: document,and its attachments do not contain the (1) name of a victim of a sexual offense listed in AS 12.61.140 or (2)
residence or business address or telephone number of a victim of or witness to any offense unless it is an address identifying the place of a
crime or an address or telephone number in a transcript of a court proceeding and disclosure ot the information was ordered b) the court.

COMES NOW the State of. Alaska,‘ by: angi__ through its undersigned
Assistant Attorney Ger-lerali, Andrew Peterson, and files this motion for an extension of
“time until Friday, October, 21, 2011, to reply to defendant’s Supplemental Class Action
Complaint. The State contacted Mr. Fl;anigan, counsel for the Plaintiff, and he does not
oppose this request.
DATED 4t Anchorage, Alaska, this 17th day of October, 2011.

JOHN J. BURNS

ATTORNEY GENERAL
CERTIFICATION
I certify that on this date, a correct copy of By;
the foregoing was mailed to: A. Andrew Peterson
Michael Flanigan Assistant Attorney General
Flanigan & Bataille Alaska Bar No. 0601002

1029 West 3rd Avenue, Suite 230
Anchorage, AK 99501

\./}7\4/—» 07| u

Tir@ood " Dated
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IN THE SUPERIOR COURT FOR THE STATE OF Q;QSKA

THIRD JUDICIAL DISTRICT AT KENAI @“;;%ﬁ Mo
s /Q?'f ;‘."‘y;i.{,:h'-'«?
DAVID HAEG, ) , “p 2, T s
) @fg}}e 20/2 ¢
Applicant, ) .
) A OO!I%
V. ) TNy '
) POST-CONVICTION RELIEF:
STATE OF ALASKA, ) CASE NO. 3KN-10-01295 CI
) .
Respondent. )
)

Trial Case No. 4MC-04-00024 CR

STATE’S OPPOSITION TO HAEG’S 3-19-12 INEFFECTIVE ASSISTANCE OF
COUNSEL MEMORANDUM AND 3-29-12 JUDGE MURPHY/TROOPER
GIBBENS MEMORANDUM

VRA CERTIFICATION
1 certify that this document and its attachments do not contain (1) the name of a victim of a sexual
offense listed in AS 12.61.140 or (2) a residence or business address or telephone number of a-
victim of or witness to any-crime unless it is an address used to identify the place of the crime or it
is an address or telephone number in a transcript of a court proceeding and disclosure of the
information was ordered by the court.

COMES NOW the State of Alaska (hereinafter “State”), by and through
its undersigned Assistant Attorney General, Andrew Peterson, and hereby files this
opposition to David S. Haeg’s (hereinafter “Haeg” or “Applicaﬁt”) 3-19-12 and 3_29_'12
memorandums filed in support of Haeg’s original PCR application.

The state originally set forth the law pertaining to a motion to dismiss a
PCR application in the state’s original motion to c;smiss. This opposition addresses the

specific allegations of ineffective assistance of counsel alleged against attorneys Brent

Cole and Arthur Robinson, alleged misconduct by Judge Murphy and Trooper Gibbens
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and the Issues set forth in'this Court’s order regarding the first motion to dismiss dated
April 2,2012.

L ALLEGATIONS OF INEFFECTIVE ASSISTANCE OF COUNSEL
AGAINST ATTORNEY BRENT COLE

Haeg alleges a number of grounds for ineffective assistance of counsel
with re'épect to Attorney Brent Cole’s representation of his case from April 2004
through December 2004. The documents provided to the state in discovery by Cole
outline the negotiation process between Cole and the state regarding Haeg’s case.' Thé
docume-rllts make it clear that a motion to suppress evidence in Haeg’s case would have
been uﬁsuccessfﬁl, that Cole’s decision to cooperate with the state resulted in Haeg
receiving a very favorable rule 11 offer, and that Haegv ultimately decided to rejeqt the
state’s offer as he was unwilling to forfeit his airplane. Haeg knowingly and
intellig;{ntly decided to go to trial and face open sentencing which resulted in his
conviction, suspension of his license for five years as opposed to one, and the forfeiture
of hi‘s airplane.

A..  Cole’s Alleged Failure to Challenge Sworn Statements by Trooper Bret
Gibbens Contained in the Search Warrant Affidavits

Haeg alleges that Trooper Gibbens committed perjury by falsifying the
location; of the wolf kill sites that he discovered. Specifically, Trooper Gibbens’ search

warrantfafﬁdavits state that “[o]n 3-26-04, while patrolling in my state PA-18 supercub

: The state will mail the supporting exhibits separately due to the voluminous nature of the documents with

the exception of the map this Court ordered produced. Trial Exhibit 25 will be delivered on the day of oral
arguments in this matter. The state made a copy for the court and a copy can be made for Haeg at a cost of $40.00.

State’s Opbosition to Haeg’s Memorandums
David Haeg v. State; 3KN-10-1295 (]
Page 2 of 22
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in. the upper swift river drainage located with GMU-19C, I located a place where an
aircraft had landed next to several éets of wolf tracks.” See Exh. 24, p. 7, see also Exhs.
25 — 27,: The wolf kill sites were actually located along the boundary between game
managefnent unit 19:C and 19-D. Trooper Gibbens corrected this misstatemeﬁ at trial
bj/ acknowledging that the wolf kill locations discovered were actually in the cornér of
GMU 1‘:9-D, but still well outside of the legally perﬁiﬁed area for taking wolves same
day airborne. See Exh. 8 (T. pp. 4';8-479); see also Triél Exh. 25 (Gibbens’ Mép _
indicating that the wolf kill locations 1-4 were substaptially cioéér to Haeg’s lodge than
the pred_étor control area).

Cole and Robinson both believed that this misstatement by Gibbens was'
not intentional and that the evidence in the case against Haeg was sufficient to justify
his conviction despite this misstatement. See Exh. 30, pp. 41-46; sce also Exh 18;
pp. 1-3. In fact, there is no mention in the affidavit that Haeg is a big gélne guide and/or
that his lodge is located in the same GMU. See Exh. 24. The undisputed fact from the
afﬁdavi:t is that the wolf kill loca:cions discovered by Gibbens were well outside of the
predatof control area.

Haeg alleges that Cole was ineffective due to the fact that he failed to file

.a motion to suppress the evidence seized from the search warrants on the grounds that

Trooper Gibbens committed perjury and/or falsified the evidence against him. Cole
explained in his deposition that the law pertaining to a motion to dismiss would not
result in the suppression of evidence unless the false statement was intentional.

See Exh. 31, pp. 41-43, 98; see also Exh. 18, p. 2 (statement by Cole to Louise Driscoll,

State’s Opposition to Haeg’s Memorandums
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Assistarit Bar Counsel for ABA — stating that a motion to suppress would not have
resulted in a dismissal of the charges). Cole futther explained that it is common for
even guides to get the location of a guide use area or game management unit wrong andl
that he did not believe the mistake was intentional. See id. Cole further points out that
the affidavit by Gibbens makes no mention of the game management unit that Haeg
hunts in or where his lodge is located. See Exh. 1‘8, p. 2. Based on this analysis, Cole
believed that a motion to suppress would not result in a dismissal of the case against
Haeg ot a return of Haeg’s airplane. See ﬁ.‘ Cole believed that the filing of a motion ;FQ
suppress would put the case in a trial posture, which was ﬁot a favorable position for
Haeg. Seeid.

Cole advised Haeg to enter into negotiations with the state to resolve his
case as opposed‘ to challenging the state’s search warrants. See id, see also Exh. 31,
p. 58. Cole advised Haeg to take this course of action for several reasons. First, Cole
belie\‘red that it.was in Haeg’s best interest to negotiate with the state due to the fact that
he haa ,'Aspring bear hunters coming to Alaska. See Exh. 18, p. 3, see also Exh. 31,
pp. 32-33. Cole anticipated that the good faith act of negotiating a resolution' would
result in the state not seeking to .prevent Haeg from guiding. Second, given the
evidence against Haeg, negotiating was in Cole’s opinion the only way to ensure that
Haeg would not lose his guiding privileges for a period o-f five years. See Exh. 18, p. 3;
see @ Exh. 31, p. 64. While Haeg at til;qes wanted to fight the charges, he ultimately
agreed to Cole’s strategy. Cole’s strategy was ultimately successful as the state agreed |
to not try and shut down Haeg’s guiding bu-siness and ultimately oftered Haeg a rule 11
State’s Opposition to Haeg’s Memorandums
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sentencing agreement that did not result in a five year revocation of his privileges,

which isr what he received at trial. See Exh. 31, p. 15, 35,'41, 80, see also Exh, 18, p. 3.

Haeg also alleges that Cole failed.to inférm him that he could seek to
bond out his airplane. Contrary to Haeg’s assertions, Cole did discuss this option with
Haeg, but in Cole’s opinion, there‘was very little chance that Haeg would be successful
in bonding out his plane. See Exh. 31, 113. Moreover, Cole recommended against this
tactic ae he believed that it would result in a discontinuation of negotiations toward a
favorable rule 11 agreement and he was working on negotiating a resolution for Haeg.
See id, pp 83-4, 169, 171;2. Cole stated in his deposition that Haeg ultimately agreed
with his advice on this issue. See id, pp. 100, 114, 126, 171.

B. Cole’s Alleged Ineffectiveness for Allowing Haeg to Give a Voluntary
- Statement to the State of Alaska Regarding His Conduct

Haeg alleges that Cole provided ineffective representation by allowing
him to‘,_.give a statement to Trooper Gibbens and Prosecutor ‘Leaders. Haeg further
alleges that this statement was given under a grant of immunity. Cole advised Haeg to
give a statement to the state as a sign of good faith and to demonstrate Haeg’s
willingness to cooperate and accept responsibility fof his actions. Cole’s plan was 10

capitalize on Haeg’s good will by negotiating a resolution that avoided Haeg running

the risk of losing his guide license for a period of five years and to avoid Haeg’s

business being shut down prior to spring bear season. Ultimately, Cole was successful
in both preventing the state from shutting Haeg’s business down the spring of 2004 and

in negotiating a rule 11 agreement that would result in a partially retroactive suspension

State’s Opposition to Haeg’s Memorandums .
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of Haeg’s big game guide license. See Exh. 3 (modifications); see also Exh. 17, p. 2
(Decisidn and Award before the Alaska Bar Association which outlines Cole’s position
and ultimate success in negotiating a favorable plea deal); Exh. 18, p. 3, Exh. 22, p. 3,
Exh. 3‘1,‘ pp. 30, 33, 41-2, 44-5. Haeg ultimately rejected this offer and elected to go to
trial. S_e'e Exh. 18, p. 3.

On June 11, 2004, at Cole’s offices, Haeg provided a detailed statement to
Trooper- Gibbens and Scot Leaders regarding his same day airborne taking of wolves
outside of the predator éontrol area. See Exh. 1.% Approxilﬁately four minutes into the
interview, Trooper Gibbens informs Haeg that he is taking part in a non-custodial
interview, that he is free to leave at any time and that the interview is nothing more than
a cooperative interview. See id. There is never a mention of the interview being an
immunized statement that would prevent the state from prosecuting Haeg for his alleged
violatio;ls. In fact, Trooper Gibbens, Scot Leaders, and Brent Cole all believed that thé
statement was being made for purposes ofb settlement negotiations ﬁnder Evidénce
Rule 410. See Exh. 28, p. 4-5; see also Exh. 29, p 1-2; Exh. 17, p. 3, 12-13; Exh. 30,
pp- 24, 32 (even Haeg believed that his statement fell under Evidence Rule 410). The
allegation by Haeg that h1;s statement was made under an immunity agreement is a new

claim post trial.

2 Haeg has in the past alleged that this audio was never provided to him. State records reveal that Cole

asked for the tape December 3, 2004 (See Exh. 9), Robinson also asked for the tape on January 24, 2005 (See
Exh. 10). The audio tape was subsequently given to Typing, etc. in Kenai and a copy of the tape was made for
Robinson and payment receipts show that Robinson received the tape. See Exh. 12.

State’s Opposition to Haeg’s Memorandums
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Cole was ultimately successful in utilizing the good will generated from
Haeg’o cooperation to negotiate a resolution with Scot Leaders that was very favorable
to Haeg.- On August 18, 2004, Scot Leaders sent a written offer letter to Brent Cole.
See Exh. 3. The offer proposed resolving Haeg’s case with a plea of guilty by
consolidating the proposed 11 counts into five convictions. The following was the
proposed sentence for the five counts based on the original 11 charges:

. Jail: five days in jail with all five suspended (55 days with
55 suspended); '

J Ten hours of community work service per original count _
(110 hours total); '

. $1,000 fine with $800 suspended per count ($11,000 with
$8,800 suspended);

. Suspension of guiding and personal hunting privileges

(concurrently) for a period of 1-3 years, with the actual term
of suspension being decided by the sentencing judge.

o Haeg was prohibited from guiding, transporting or
booking trips during this time '
o Term of suspension was to begin July 1 (thus partially
retroactive) ‘
. Informal probation for a period of 10 years _
. Forfeiture of all items seized, including Haeg’s PA-12
airplane
. Restitution for the wolves killed
. Suspension of trapping privileges for a period of 10 years
. State consideration regarding Haeg’s proposal to swap planes

following Haeg’s sentencing.
See id. The above offer allox‘ﬁved Haceg to argue for a minimum license revocation of one
year and the state was capped at a maximum of thrée years. .
The parties continued to negotiate the resolution of Haeg’s case. On
Septemoer 1, 2004, Scot Leaders sent an email to troopers indicating that Haeg was

considefing .open sentencing on ten counts with the option of arguing for no license

State’s Opposition to Haeg’s Memorandums
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revocatibn and no forfeiture of his airplane. See Exh. 4. Alternatively, the state could
argue for a longer period of license revocation and forfeiture of Haeg’s plane. See id.
Leaders ultimately rejected this counter offer, but agreed to modify his original offer as
indicated by- the writing on the original. See Exh. 3, 8. The meodified offer called for
the following sentence:

. Jail of 60 days with 55 suspended per count (25 days to

serve);

. Twenty house of community work service (100 hours total);

° Fine of $1,000 with $500 suspended per count ($2,500 to
pay);

) Suspension of guide and hunting privileges for 36 months

with 20 months suspended to begin on March 5, 2004 and end
on August 5, 2005 (resulting in 5-7 months being retroactive
depending on arraignment date);

o Seven years informal probation and seven years revocation of
trapping privileges.
. Haeg was still required to forfeit his PA-12 airplane.

See Exh. 3, p. 2. This deal was in effect on the date of Haeg’s arraignment as
demonstrated by Leadef’s statement on the record and Leader’s email to troopf:rs dated
November- 11, 2004. Haeg ultimately rejected the state’s rule 11 offer based on the faét
that the. state was going to require Haeg to forfeit his airplane. See Exh. 18, p. 3,
Exh. 23, Exh. 31, pp. 97, 102, 166. Haeg decided to seek representation by new counsel
and the parties continued to negotiate a possible resolution, although under new terms:
See Exh. 11.
.C. Cole’s Alleged Failure to Enforce the Terms of the State’s Rule 11 Offer
Haeg alleges that Cole was ineffective based on his failure to seek to
enforce the terms of the rule 11 agreement offered by the state. Haeg bases this

State’s Opposition to Haeg’s Memorandums
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allegation on the fact that the state filed an amended information prior to his
arraignment. Haeg believes that this action violated the terms of his agreement. Haeg’s
allegation is without merit. The state still intended to honor the terms of the negotiated
rule 11 agreement, but was not willing to allow Haeg to plead open to reduced charges.

The parties had essentially negotiated a completed rule 11 agreement prior
to Haeg’s arraignment. See Exh. 28, see @ Exh. 1-7, p. 2 (ABA Award Decision
outlining findings regarding the plea negotiations and the fact that Haeg was having
second thoughts about the deal based upon the forfeiture provision), but see Exh. 18, p.
S (Cole indicates that a completed agreement was not reached before November 8,
2004, but that various scenarios were being discussed, but there was not a meeting of
the minds). There were a few issues that were still being discussed, but the basic terms
of the agrecment were complete; and there Was a complete agreement on November 8,
2004. See Exh. 18, p. 5. The agreement called for Haeg to enter guilty pleas to five
coun’ts,_including two counts of unlawful acts under Alaska Statute 08.54.720(a)(8)(A)
which prohibits an individual licensed under Title 8 from violating any state or federal
fish and game statute or regulation. The offense in this case was the SAAC 92.085(8)
violation of same déy airborne taking of a big game animal. |

The state similarly had the option of charging Haeg with a violation of
AS 08.54.720(a)(15) based upon the exacf same conduct. See Exh. 28, p. 4, see also

Exh. 18, p. 4. AS 08.54.720(a)(15) prohibits individuals licensed under Title 8 from

‘committing the offense of same day airborne taking of big game animals. The

punishment for this offense requires a mandatory three year suspension of the big game

State’s Opposition to Haeg’s Memorandums
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guide’s license, but also gives the court the option of permanently revoking the big
game gﬁide’s license. See id. Through negotiations betwée’n Cole and Leaders, the
state agreed to not file charges under AS 08.54.720(a)(15), provided that there was a
rule 11 agreement in place which called for the forfeiture of Haeg’s plane.

On or about November 4, 2004, Leaders filed an information charging
both Haeg aﬁd Zellers with various offenses pertaining to the illegal same day airborne
taking of wolves, falsifying game sealing records, and other offenses. See Exh. 28, p 6.
The charges filed reflected the plea negotiations between the parties and Leader’s belief
that Haég intended to accept the state’s rule 'l agreement. See id. The charges filed ini
the information did not reflect the charges that Leaders would have filed in the absence
of arule 11 agreement. See id. Specifically, the state agreed to pursue charges related
to the aerial killing of the wolves under AS 08.54.720(a)(8)(A) as opposed to
AS 08.5'4.720(51)(1 5) based on Haeg’s agreement to the specific terms of the disposition,
includih‘g the forfeiture of his airplane. See id.

After filing of the original information, but prior to the arraignment,
Leaders learned that Haeg no longer intended to plead in accordance with the Rule 11
agreeme;nt ﬁe had ﬁegotiated with the State. See id., p. 7. Rather, he wanted to plea(_i_'
open. No agreement was discussed or reached regarding the specific charges that Haeg
would plead open to. Haeg allegedly wanted to go open at sentencing so that he could
argue for a shorter big game guide license revocation and no forfeiture of his airplane.
See id., see also Exh. 17, p. 3, Exh. 23.

State’s Obbosition to Haeg’s Memorandums
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Leaders received this information in a telephone call with Cole after
businesg‘ hours on the night before the scheduled arraignment. See id. Based on this
informat_iOn, and prior to the arraignment the next day, Leaders filed an amended
information with the charges he Wéuld have originally filed absent the rule 11
agreement that had been reached through the pre-charging negotiations. See id. The
amended information was filed prior to the arraignment so that Haeg would not be able
to reap the benefit of the lesser charges he had specifically negotiated as part of the
rule 11 agreement, by pleading open to those lesser charges, without having to comply
with his end of the bargain -- which included‘ agreeing to specliﬁc sentences on the lesser
charges, a speciﬁc period of suspension of his big game guide license, and forfeiture of
his airplane. See id. The charges filed in the amended information carried a mandatory

minimum guide license revocation of three years where the charges in the onginal

_information carried a mandatory minimum guide license revocation of one year. The

forfeiture of his airplane was permissive under both informations filed. See id.
The purpose for filing the original information had been to allow for the

parties rule 11 agreement that called for a guide license revocation of only 16 months,

-part of which was retroactive. Prior to filing the amended information, Leaders advised

Mr. Cole that if Mr. Haeg wanted to go open, he could go open to the charges originally
contemplated by the State. See id., pp. 7-8. Alternatively, the State’s Rule 11 offer was

still available to Mr. Haeg. See id. This fact was made clear at Haeg’s arraignment

‘when Leaders explained on the record to Mr. Cole that there was no harm in having’

Mr. Haeg enter his not guilty plea to the amended information as it did not change the

State’s Opposition to Haeg’s Memorandums
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terms of the state’s rule 11 offer. See id, see also Exh. 7 (Leaders informed Cole on the
record that the filing of the amended information would not change the agreement).
The parties continued to negotiate a more complete rule 11 agreement.

Following Haeg’s arraignment, the parties reached a complete agreement that left

nothing to the court’s discretion. Specifically, the new agreement contained the

previoué terms agreed between the parties limiting the retroactive suspension to
36 months with 20 suspended. The parties were additionally going to seck the approval
of occupational licensing before rmoving ahead with the deal. See Exh. 17, p. 2.

The- original information and the amencied information both contain the
éxact same probable cause statement. See Exh. 28, p. 8; see also Exhs. 5 and 6. Both
include a brief reference to the fact that Haeg and Zellers pointed out thé location of the
kill on a map. See Exh. 5, p. 14 and Exh. 6 p. 14. Information provided by Haeg during
his interview. was not used or admitted at trial, nor was a copy of the information filed
with the court read to 'thejury. See Exh. 28, p. 8, see also Exh. 13, p 29 of transcript.

The offer ex.tended to Haeg was in place and available for Haeg to accept
until the time Haeg terminated Cole.” Leaders’ statement at Haeg’s arraignment further
indicated that the‘ offer was still open to Haeg as Leaders believed that the parties had a
completed deal. See Exh. 7, see also Exh. 28, p. §; Exh. 13, p. 29.

Haeg refused to accept the state’s offer based on the fact that he wanted
his airplane returned. As late as November 22, 2004, Haeg was sﬁll unwilling to accept
the state’s offer if forfeiture of his plane was involved. See Exh. 23, pp. 11-13, 16,
State’s Opposition to Haeg’s Memorandums
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and 19. Haeg instructed Cole to tell Leaders thaf he was willing to go to trial if the
airplane was not returned. See id., p. 12.

Cole repeatedly informed Haeg that he believed the court, even under
open séntencing, would forfeit his plane. Based 'upén this belief, Cole advised Haeg to
take the state’s deal due to the fact that he would legally be guiding in July of 2005. See
Exh. 31, p. 103. Cole repeatedly warned Haeg that the state could convict him of illegal
guiding -acts under Title 8 despite the fact that he did not commit the offenses while
guiding,— See Exh. 31, pp. 45, 68-9; see also Exh. 18, p. 3. Haeg, however, insisted that
he was operating under a trapping license and thus could not be convicted of illegal
guiding acts. See Exh. 23, p. 3. Based upon Haeg’s theory of the case, he believed that
he could prevail at trial. The record read in its entirety clearly demonstrates a defendant

that is not willing to accept the rule 11 offer extended by the state, despite the fact that

‘he is being offered a retroactive license revocation to give him credit for time that he did

not guide.

Cole informed Leaders on December 3, 2004, that Haeé no longer wanted
him to represent him in the pending matter. See Exh. 9. Haeg at no time sought to
accept the state’s fule 11 offer that had been workeci out through Mr. Cole, and
negotiations began anew with Mr. Robinson as ;eﬂec'ted by the state’s rule 11 offer sent
to Mr. Robinson. On February 15, 2005, Leaders extended a new offer to Haeg via
Robinson. See Exh. 11, see also Exh. 28, p. 9. The new offer did not include a period
of retroactive revocatidn. See id. | |
State’s Opposition to Haeg’s Memorandums
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II. ALLEGATIONS OF INEFFECTIVE ASSISTANCE OF COUNSEL
AGAINST ATTORNEY CHUCK ROBINSON

Haeg raises a number of allegations of ineffective assistance of counsel
against his trial counsel Chuck Robinson. Mr. Robinson was deposed on September 9,
2011. See Exh. 30. During the deposition, Mr. Robinson went thréugh cach allegation
set forth in Haeg’s PCR application. Mr. Robinson denied each and every allegation
made by Haeg.

Haeg first alleges that-Robinson said there was nothing that could be done
about the alleged falsification of the évidence locations in paragraph W. Robinson
deriied Haeg’s allegation and points out that the real issue was that Trooper Gibbens had
misnumbered the location of the information as far as the hﬁnting area was concerned,
but that there was no falsification of evidence. See id., p. 12. In fact, Haeg took the
stand and admitted that the wolves were killed outside of the predator control arca thus
corroborating the Trooper’s affidavit. See id., p. 45.

Haeg’s allegation that the misstatement was intentionally made to falsely

‘suggest that Haeg acted to financially benefit his guide service is also a claim that is

without ‘merit. Rather, Haeg’s own testimony support’s the state’s theory. Haeg
admitted while on the stand that he was involved in the predator control activity to some
degree to increase his business. See id. p. 36.

Haeg alleges that Robinson failed to file a motion to suppress the search
and seizure warrants. Robinson states th‘at after looking closely at'the evidencé, he did

not believe that Haeg had a chance of winning on such a motion. See id., p. 12-13; 135.

Srate’s Opposition to Haeg’s Memorandums
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Robinson denies, however, telling Haeg that there was nothing that could be done about
the search and seizure warrants. Id. | |
Robinson also denies the allegation that he failed to tell Haeg that he was
entitled to a prompt post seizure hearing and/or option of bonding out property. See id.,
p. 14-17. Robinson stated that he advised Haeg of this right prior to Haeg actually
hiriﬁg him. See id. Robinson stated that Haeg called him in the spring of 2004 and that
he adviséd Haeg of this right. See id. Robinson states that he and Haeg discussed the

option of trying to bond out the plane after his retention, but that Haeg decided not to

- seek to bond the plane out due to a limited amount of funds. Haeg chose rather to spend

hié resources fighting the charges against him and/or try and resolve his case. See id.
pp- 165-66.

Haeg later tried to bond out his plane before trial as a tactic to prévent the state

“from forfeiting his plane. See Exh. 30, p. 16-17. Robinson noted that case law provides

that if a bond is paid for a plane and then the plane is subsequently forfeited by the
court, that the state would have to accept the bond in lieu of the plane. See id. The géal
was to force the state to accept the bond and thus essentially be forced to give Haeg an
option to buy back his plane.- See¢ id. Haeé’s motion to Bond out his plane was
ultimately denied.

Haeg alleges that Robinson told him he had no defense to the state telling
him to take wolves outside area or a claim of entrapment. Robinson admits that he

never presented this theory to the jury as he had no proof of Haeg’s claim. See id.,

p. 36-7; see also Exh. 23, p. 7; Exh. 31, p. 84-85. Robinson stated that he spoke to Ted
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David Haeg v. State; 3KN-10-1295 CI
Page 15 of 22

02313




STATE OF ALASKA
DEepaRTMENT OF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS
310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501
PHONE: (907) 269-6250

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

26

Spraker about this issue, and Spraker denied ever telling Haeg to kill wolves outside of
the predator control area. Robinson felt that without any corroboration that he would
essentially be admitting to the jury that Haeg actually killed the wolves outside the
legally permitted area by raising this defense. See id., pp. 18-20.

Haeg alleges that Robinson told him that there was nothing he could do to
enforce the plea agréement Haeg believed was violated {by the state. Robinson denies
this allegation. See Exh. 30, p. 8. Robinson told Haeg that he had to make a decision to
eifh‘er‘s’eek to enforce the plea agreement or go to trial and that Haeg elected to go to
trial. See id, pp. 8, 23-24, 54.

>Haeg alleges that Robinsonvtold him that he would lose at trial because
Cole had given the state everything. Robinson denied this allegation and said that he
did not remember saying this to Haeg. See Exh. 30, p. 29. Moreover, Robinson stated
unequivocally that Leaders never used his statements against him at trial in the state’s
case in chief. See id., p. 23-24. Rather Haeg elected to testify and admitted to killing
the wolves outside the prédator control boundary. See id., p. 55.

Haeg alleges that Robinson told him that he should go to trial, and then

‘challenge the convictions on the grounds of jurisdiction and that he would win on

| appeal. Robinson denies this allegation stating that “I never told him that there was no

doubt that he would win on appeal,” See Exh. 30, p. 30. Robinson denies ever making
such a statement to any client. Robinson believed that there was a valid jurisdictional
challenge, but that Haeg later decided to drop this challenge on appeal. See id., pp. 30,
State’s Opposition to Haeg’s Memorandums

David Haeg v. State; 3KN-10-1295 CI
Page 16 of 22

02314




STATE OF ALASKA
DEePARTMENT OF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS
310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501 -
PHONE: (907} 269-6250

10

11

12

13

14

15

16

17

21

22

23

24

25

26

48. Robinson further stated that based upon the evidence against his client, this was the
only possible defense he could identify. See id. pp. 50-51.

Haég alleges that Robinson failed to object to the use of his “immunized”
statement against him at trial. Robinson denies this allegation pointing out that the all
reference to the statement was removed' from the information presented to the jury and
that Leaders never used his statement against him in the state’s case in chief. See
Exh. 30, p. 24-5, 29, 30, 33. Robinson fur_ther did not believe that Haeg had i;nmunity
from prosecution based on his statement to Leaders and Gibbens. See g, p- 30.

Haeg alleges that Robinson failed to demand a mistrial based upon alleged
perjury of Gibbens. Robinson admits not asking fqr a mistrial on this basis as he did not
believe there was proof of perjury. See id., pp. 42-43. Moreover, Robinson
acknowledged that under the rules of perjury, one is allowed to correct a miéstatement
and that Gibbens corrected his misstatement when he clarified the "actual game
management unit for the kills. See id., pp. 43-44.

Haeg next claims thaf Robinson failed to subpoena Cole to testify about
his plea agreement. Robinson admits not seeking to enforce the subpoena against Cole
because Haeg was being sentenced following trial, not at a change of plea hearing
pursuant to a rule 11 agreement. See id., p. 53. Robinson did not see Cole’s presence
as being relevant and in fact admitted t};at there could be some downside if Cole’s
testimony was seen as a waiver of attorney client privilege possibly resulting in Cole
divulging admissions by Haeg as to his conduct. S_;ag id., pp. 53-55.

State’s Opposition to Haeg’s Memorandums
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Robinson denied that he was ever asked to sign an affidavit regarding his
representation of Haeg. See id., p. 81-2. He further denied that he provided ineffeétive
representation. See id. Rather, Robinson suggested through out his deposition fhat he
provided effective assistance under the circumstances and in fact succeeded in having

several counts dismissed with not guilty verdicts.

1L A HAEG’S ALLEGATIONS OF INAPPROPRIATE CONTACT
BETWEEN JUDGE MURPHY AND TROOPER GIBBENS

Haeg alleges that there was inappropriate contact between Judge Murphy
and Trooper Gibbens that resulted in him receiving an unfair trial. Haeg essentially
alleges that Trooper Gibbens picked Judge Murphy up from the airport and chauffeured
her around McGrath morning, noon, and night in addition to eating meals with her.
Haeé’s allegations are simply untrue.

Judge Margret Murphy provided an affidavit to the state recounting the
events of Haeg’s trial.’ Judge Murphy states that she ate her meals with other court
personnel that were present in McGrath. Judge Murphy states that she récalls troopers
being présent in the restaurant, but that she never ate a meal with troopers. In July,
Judge Mﬁrphy ate all of here meals at the Takusko House, where she was staying, or in
the court office in the Captain Snow Center. She believes that some troopers were
staying at the Takusl.<0 House, but she never ate any meals with them or socialized with

them. In September, Judge Murphy ate her meals alone in the court offices. During

3 The state is submitting a copy with this motion, but will file an original with the court on the date of oral

arguments.

State’s Opposition to Haeg’s Memorandums
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Haeg’s trial, Judge Murphy never ate a single meal with Trooper Gibbens. In fact,

Judge Murphy indicates that she has never eaten a meal with Trooper Gibbens. See

Exh. 32, p. 2.

Judge Murphy further stated that court personnel would use trooper
vehicles to run court related errands such as getting meals and/or snacks for the jurors.
In September, following sentencing, Judge Murphy acknowledges receiving a ride from
Troope‘r ‘Gibbens to her hotel. Judge Murphy notes that it was 1:30 in the morning,
cold, dark, and snowing, and that her walk would take her past two bars. She asked
Trooper Gibbens for a ridé out of concern for her persoﬁal safety. She did not speak to
Trooper Gibbens about the case despite it being after sentencing. In fact, Judge Murphy
states that she never spoke to any trooper about the Haeg matter outside of open court.
See id.

Judge Murphy acknowledges that the transcript of the sentencing hearing
implies that Trooper Gibbens gave her a: ride during the sentencing hearing on
September 29, 2005. However, the ride never took place and Judge Murphy never le_ﬁ
the court. Trooper Gibbens reminded Judge Murphsf that she had left some diét coke in
the t'rooﬁe’r/VPSO offices during prior proceedings.‘ Trooper Gibbens retrieved the diet
coke for Judge Murphy and no ride took place. Seeid., p. 3.

Judge Murphy’s affidavit is supported by Trooper Gibbens affidavit.
Trooper Gibbens states that he has never had a meal with Judge Murphy. See Exh. 29,
p. 2. Trooper Gibbens acknowledges being in the same restaurant as Judge Murphy, but
never ate 'a meal with her. See id. Trooper Gibbens further states that it would not bé
State’s Opposition to Haeg’s Memorandums '
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uncommon for him to give someone a ride in McGrath due to the limited options for
transportation. Gibbens further acknowledges that he believes he gave Judge Murphy a
ride at some point, but cannot remember when. Gibbens finally states that “T would
never discuss a defendant’s case with the judge outside of court, and Haeg’s case is no
different.” See id. Finally, Trooper Gibbens states that he remembers retrieving a case
of diet coke for Judge Murphy, but is not sure exactly when it happened. See id.

IV. EXHIBIT 25 - MAP OF WOLF KILL SITES

Haeg alleges in his PCR application that the map he provided to troopets

* was used against him at trial. This allegation is refuted by Robinson, Leaders, and

Trooper Gibbens.

On December 23, 2004, Cole sent a letter to Leaders outlining his
und'erstahding of the terms of the statement provided by Haeg to Leaders and Gibbens.
See Exh. 17, pp. 12-13. Cole included a copy of the map that Haeg provided to
Leaders. See id., pp. 14-15. This map is a copy of a sectional aeronautical chart similar
to that of Exhibit 25. _The map, however, is clearly not thevsame as Exhibit 25, which
was made by Trooper Gibbens.

Exhibit 25 is a map that Trooper Gibbens used-to document the location
of evidence he found during the initial part of his investigation. See Exh. 29, p. 2.
Gibbens’ map was admitted as a trial exhibit with a legend on the bottom of the map
ident-ifying all of the locations Gibbens marked on the map. See id. p. 3; see also
Exh. 13, p. 333 (of transcript). At trial, Tony Zellers provided additional information as
depictedlon Exhibit 25. See Exh. 13, p. 528-9. The information provided by Zellers is
State’s Opposition to Haeg’s Memorandums ‘
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highlighted by a yellow sticky note on the bottom of Exhibit 25 and writing in red ink
on the map. See id, see also Exh. 29, p. 3. The maps provided by Haeg were never

used at trial. See Exh. 29, p. 3.

V. MISSOURI V. FRY AND LAFLER V. COOPER ARE NOT APPLICABLE
TO HAEG’S PCR

This Court instructed the parties to address the cases of Missouri v. Fry,

2012 WL 932020 (U.S. Mo.) and Lafler v. Cooper, 2012 WL 932019 to Haeg’s PCR. It

is the state’s contention that neither case is applicable to Haeg’s PCR application.

In Fry, the defendant’s counsel failed to convey an offer to Fry and the
offer expired. Fry alleged that his counsel’s failure to inform him of an earlier plea
offer den-ied him of effective assistance of counsel and Fry testified that he would have
taken the offer if he had known about it. See Fry, at 4. Fry is inapplicable to the
present Caée due to the fact that Haeg was fully aware of the State’s offer. See Exh. 31,
pp. 11-15, 35, Exh. 23,-56_6 also Exh. 18. The bottom line is that Haeg did not want to
forfeit his airplane, and as a result, he continued to refuse to accept the state’s offer,
despite the fact that Cole advised him of the overwhelming risk of going to trial and/or
open sentencing on his pending charges. See Exh. 23.

Laflér is similarly not applicable to Haeg’s case. In Lafler, thé defendant
filed a federal habeas corpus relief claim alleging ineffective assistance. Specifically,
the defendant alleged that he would have accepted the plea offer but for the ineffective
assistance of his counsel. In Haeg’s case, counsel repeatedly advised Haeg to take the

state’s offer. See Exh. 31, pp. 11-15, 35; see also Exh. 22, p. 3-5; Exh. 23, p. 4,

Stafe’s Opposition to Haeg’s Memorandums
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. This is to certify that on this date, a correct

12-14, 16. Haeg made it clear throughout his dealings with Cole and Robinson that he

was unwilling to take any plea deal if his plane was not going to be returned to him as
part of the deal. Similarly, the state was unwilling to give him the airplane back as part
of any deal. Ultimately, Haeg went to trial, and just as Cole predicted, he lost his
license for a period of five years and his plane was forfeited to the state. |

. Haeg made the conscious decision to reject the state’s offer despite
knowin‘é all of the risks. Cole’é representation resulted in Haeg being offered a deal
that resulted in him only being suspended for a brief period of time. In fact, Haeg
would have been legally guiding two months prior to his sentencing in McGrath if he
had simply accepted the deal offered. Haeg’s knowing rejection of the state’s offer
despite the competent advice bf counsel does not constitute a Lafler yiolation.
M(-)reover, the record makes it very clear that Haeg would be unable to show that he
would have accepted the state’s offer as he was unwilling to part with his plane.

CONCLUSION

Haeg’s Petition for Post-Conviction Relief should be dismissed in‘ its
entirety without leave to amend as Haeg is unable to meet his burden of establishing any
of the v1olat10ns alleged.

DATED at Anchorage, Alaska, this ﬁ day of April 2012.

MICHAEL C. GERAGHTY
ATTORNEY GENERAL

copy of the forgoing was mailed to By:
Danid l‘t&dcj Rpress , Andrew Peterson
P ‘Hlbhl . Assistant Attorney General
Slgﬁatuf} Date Alaska Bar No. 0601002

State.s»épposntlon to Haeg’s Memorandums '
David Haeg v. State; 3KN-10-1295 CI
Page 22 of 22

02320




02321



. | STATE OF ALASKA
' DEPARTMENT OF LAW
OFFICE OF SPECIAL“PROSECUTIONS & APPEALS
310 K STREET, SUITE 507, ANCHORAGE, ALASKA 99501
PHONE (907) 269-7948 FACISIMILE (907) 269-6305
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TO: Brent Ccle

FROM: SCOT LEADERS

DATE : August 18, 2004

RE: Offer in David Haeg; AST Report # 04-23593

In order to resolve this case short of trial the State proposes the

following rescolution:

Mr. Haeg pleads to the following misdemeancr counts:

.

. Count 1:

Unlawful Acts: Same Day Airborne;

5 AAC 92.140(a}

Count 8:

First 3 wolves taken 3/5-6/04
Unlawful Possession;

5 AAC 92.140(a)

Count 9:

6 wolves taken 3/21-23/04
Trap Clcsed Seascn;

5 AAC 84.275(14)

Count 10:
5 AAC 84.275(13)

Count 11:
5 BAC 92,220

Wolf l=2ff in s

Open leg-hold trap after 3/31/04
Trap Closed Season;

W
O

Cpen snares after Apri
Failure to Qaivage

iare as of 5/4/04

[

AS 8.54.720(a) (8) {A), 5 AAC 62.095(8)
Wolf taken on 3/5/04
Count 2: Unlawful Acts: Same Day Airborne;
— AS 8.54.720(a) (8) (A), 5 AAC 52.095(8)
2 Wolves taken on 3/6/04
Count 3: Unlawful Acts: Same Day Alrborne;
AS 8.54.720(a) (8) (A), 5 AAC 92.095(8)
Wolf taken on 23/21/04
Count 4: Unlawful Acts: Same Day Airborne;
AS 8.54.720(a) {8) (An), 5 AAC 9292.095(8)
Wolf taken on 3/22/04
Count 5: Unlawful Acts: Same Day Airborne;
AS 8.54.720(a) (8) (A), 5 AAC 92.085(8)
4 Wolves taken on 3/23/04
Count 6: Unsworn Falsification;
AS 11.56.210(a) (2)
False information on sealing certlflcate
“Count 7: Unlawful Possesgsion;

EXHIB
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Mr. Haeg will receive the following agreed sentence as to each
count consec 1ve1y o
e S5 e =20 et o
E/days in jail with all 5 days suspended; /%“ ‘
{Composite of 55/55 days jail) //
10 hours of community work service; 2@5 L / N
{Composite of 1P0 hours CWS) / 004"".f"
$1000 fine with $P$0 suspended; : < .

(Composite of $11,000/$8,800 fine) ‘ / 4_L/ &
. . Ky A

b ALY
The following conditions will, apply to ea? count Poncurrently
- d\ Z O Aot /Lu-,«
Mr. Haeg’s guiding and personal hunting licenses and privileges
will be suspended for a period of 1 to 3 years with the actual
term of suspension under this sentence to be determined by the
sentenc1ng‘judge 47Dur1ng this period of suspension Mr. Haeg may

o b’wﬂ-mé

[not participate in any manner in the Big Game Guiding or “/f

Transporting industry, including acting as booking agent or
malntalnlng a.web site advertising his guiding business. ‘Parties
agreé that each year s term will end effective July 1. "The
parties agree that when making her suspension decision the judge
may consider 1.) Mr. Haeg'’'s conduct in the above charged
offenses, 2.) any uncharged conduct from March through May of
this year that is relevant to the charged offenses, and 3.) Mr.
Haeg’s conduct in a guided moose hunt in September of 2003. The
parties agree that witnesses may appear telephonically for the
sentencing hearing. ;

17 years of informal probation conditioned upon ne—ailable- 7
offenses and nessish-and wildlife, or guiding offenses,

Mr. Haeg agrees to forfeit all items seized during the
investigation, including but not limited to, Piper Supercrulser
N4011M, Benelli 12 gauge shotgun, Ruger .223 rifle, all traps and
snares, all animal parts including hides of 9 wolves,

Mr. Haeqg agrees to pay restitution, joint and severally with Tony 4

Zellars, in the amount of $5000 for the 9 wolves taken illegally
and the 1 wolf that was ncot salvaged from his snare set,

Mr. Haeg'’s trapping privileges will be suspended for ;gfyears.

As to the airplane, 1 have presented your proposal to swap the
airplane to be forfeited from the seized PA-12 (N401iM) to the

defendant’s PA-18 (N20258) to the Alaska State Troopers. I can
inform you tnat the State is not willing to swap the planes prior
to forfeiture. ‘However, AST 1is considering the propriety of

reaching an agreement with Mr. Haeg prior to sentencing to swap the
forfeited PA-12 for his PA-18 after the ccurt orders forfeiture.

T will advise you of the State’s final decisicn cnce it has been
made.

o

A
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-y
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The State is currently finalizing the complaint regarding the
violations committed this spring. I anticipate filing the

complaint within the next 10 days. If we are able to resolve this

according to the above offer, I propose that the State file the
complaint and at the telephonic arraignment the parties will
request a change of plea and sentencing date convenient to the
parties and the court. I anticipate that the change of
plea/sentencing hearing will take most of a day.

The deadline for the offer will be the arraignment date set by the
court.

If you have any questions regarding the State’s proposed offer, oxr
if you would like to discuss the matter further, please feel free
to contact me at the phone number listed above.

Thank you.

Sou? F i

Scot E. Leaders
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT McGRATH

STATE OF ALASKA,
Plaintiff,
VS,
DAVID HAEG,
Dob: 01/19/66
SS#. 471-72-5023

Defendant.

ot Nt et et Ve S S’ Sgu” g el et st

Court No. 4MC-S04- Cr.
STATE OF ALASKA,
Piaintiff,
VS.
TONY ZELLARS,
Dob: 05/15/63
SS#: 327-64-8684

Defendant.

e gt S st et Vsl Nt Nt v gt it “uega?

Court No. 4MC-804- cr.
INFORMATION

Eceitify that this documentand its-attachments do.not-contain:(1).the' name: of a;vitinyof a'seual offense:listed i
AS 12.61.1400r (2) a Tesidence-or busiriess address or' telephcmc humber: of a:victim.af or-a: wﬁn:sato any offerise
unléss ‘it is an address used to. identify the place-of the crime or it is-an address or- telephone number LD a: transenpt
of a court procecdmg and disclusure of the information was: ordered by theé court.

STATE OF ALASKA
DEePARTMENT OF Law
310 K STREET, SUITE 308
ANCHORAGE, ALASKA 39501
(907) 269-6250

OFFICE OF SPECIAL PROSECUTIONS AND APPEALS
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Count I - AS 8.54.720(a)(8)(A)
Unlawful Acts by Guide: Same Day Airborne
David Haeg and Tony Zellars

Count Il - AS 8.54.720(a)(8)(A)
Unlawful Acts by Guide: Same Day Airborne
David Haeg and Tony Zellars

Count Il - AS 8.54.720(a)(8)(A)
Unlawful Acts by Guide: Same Day Airborne
David Haeg and Tony Zellars

" Count IV - AS 8.54.720(a)(8)(A)
Unlawful Acts by Guide: Same Day Airborne
David Haeg and Tony Zellars

Count V - AS 8.54.720(a)(8)(A)
Unlawful Acts by Guide: Same Day Airborne
David Haeg and Tony Zellars

Count Vi - 5 AAC 92.140(a)
Unlawful Possession of Game
David Haeg and Tony Zellars

Count VIl - 5§ AAC 92.140(a)
Unlawful Possession of Game
David Haeg and Tony Zellars

Count Vill -AS 11.56.210(a)(2)
Unsworn Falsification
David Haeg

Count IX -AS 11.56.210(a)(2)
Unsworn Falsification
Tony Zellars

310 K STREET, SUTE 308
ANCHORAGE, ALASKA 99501
(907) 269-6250

Count X - 5 AAC 84.270(14)
Trap Closed Season
David Haeg
2
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Count X - 5 AAC 84.270(13)
Trap Closed Season
David Haeg

Count Xl - 5 AAC 92.220(a)(1)
Failure to Salvage Game
David Haeg

THE STATE OF ALASKA CHARGES:
Countt

That on or about March 5, 2004, at or near McGrath in the Fourth
Judicial District, State of Alaska, David Haeg, a licensed registered guide, and Tony
Zellars, a licensed assistant guide, did knowingly commit a violation of a state
game regulation; to wit: did take a wolf while airborne.

All of which is a Class A Misdemeanor offense being contrary to and
in violation of AS 8.54.720(a)(8)(A) and 5 AAC 92.085(B) and against the peace
and dignity of the State of Alaska. |

Count ii

That on or about March 6, 2004, at or near McGrath in the Fourth
Judicial District, State of Alaska, David Haeg, a Iicénsed registered guide, and Tony
Zellars, a licensed assistant guide, did knowingly commit a violation of a state

DerarTmENT OF LAW
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS

g % game regulation; to wit: did take a wolf while airborne.

g. Sg All of which is a Class A Misdemeanor offense being contrary to and
E’.g g in violation of AS 8.54.720(a)(8)(A) and 5 AAC 92.085(8) and against the peace
g ‘g‘ § and dignity of the State of Alaska. |

X5~ Count i

@ % That on or about March 21, 2004, at or near McGrath in the Fourth

Judicial District, State of Alaska, David Haeg, a licensed registered guide, and Tony

3
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(907) 269-6250

Zellars, a licensed assistant guide, did knowingly commit a violation of a state
game regulation; to wit: did take a wolf while airborne.

All of which is a Class A Misdemeanor offense being cohtrary to and
in violation of AS 8.54.720(a)(8)(A) and 5 AAC 92.085(8) and against the peace
and dignity of the State of Alaska.

Count IV

That on or about March 22, 2004, at or near McGrath in the Fourth
Judicial District, State of Alaska, David Haeg, a licensed registered guide, and Tony
Zellars, a Iicenéed assistant guide, did knowingly commit a violation of a state
game regulation; to wit: did take a wolf while airborne.

Al of which is a Class A Misdemeanar offense being contrary to
and in violation of AS 8.54.720(a)(8)(A) and 5 AAC 92.085(8) and against the
peace and dignity of the State of Alaska.

, Count V .

‘That on or about March 23, 2004, at or near McGrath in the Fourth
Judicial District, State of Alaska, David Haeg, a licensed registered guide, and Tony
Zellars, a licensed assistant guide, did knowingly commit a violation of a state
game regulation; to wit: did take a wolf while airborne.

All of which is a Class A Misdemeanor offense being cantrary to
and in violation of AS 8.54.720(a)(8)(A) and 5 AAC 92.085(8) and against the
peace and dignity of the State of Alaska.

Count VI

That on or about March 5, 2004 through March 6, 2004, at or near
McGrath in the Fourth Judicial District, State of Alaska, David Haeg and Tony
Zellars knowingly possessed wolf hides which they knew or should have known
were taken in violation state game laws.

EXHIBIT__ 2 L 1061
sage Ht_orle.
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All of which is a Class A Misdemeanor offense being contrary to and
in violation of 5 AAC 92.140(a) and against the peace and dignity of the State of
Alaska, - '

Count VI

That on or about March 21, 2004 through March 23, 2004, at or near
McGrath in the Fourth Judicial District, State of Alaska, David Haeg and Tony
Zellars knowingly possessed wolf hides which they knew or shouid have known
were taken in violation state game laws.

All of which is a Class A Misdemeanor offense being contrary to and
in violation of 5 AAC 92.140(a) and against the peace and dignity of the State of
Alaska. |

Count Vill

That on or about March 21, 2004, at or near McGrath in the Fourth
Judicial District, State of Alaska, David Haeg, with the intent to mislead a public
servant in the course of performance of a duty, did submit a false written statement
which the person does not believe to be true on a form bearing notice, authorized
by law, that faise statements made in it are punishable; to wit: did make a false
statement on an Alaska Department of Fish and Game Furbearer Sealing

DepaRTMENT OF Law

servant in the course of performance of a duty, did submit a false written statement

7]

-l

<

& Certificate. _

é z All of which is a Class A Misdemeanor offense being contrary to and
2 § 3 in violation of AS 11.56.210(a)(2) and against the peace and dignity of the State of
Q

5 5 % § Alaska.

@ b <3 Count IX |

(v 4 ~

; ’2‘ E % That on or about March 28, 2004, at or near McGrath in the Fourth
L0

87 § Judicial District, State of Alaska, Tony Zellars, with the intent to mislead a public
:-:: <
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which the person does not believe to be true on a form bearing notice, authorized
by law, that false statements made in it are punishable; to wit: did make a false
statement on an Alaska Department of Fish and Game Furbearer Sealing
Certificate.

All of which is a Class A Misdemeanor offense being contrary to
and in violation of AS 11.56.210(a)(2) and against the peace and dignity of the
State of Alaska.

Count X

That on or about April 1, 2004 through April 2, 2004, at or near
McGrath in the Fourth Judicial District, State of Alaska, David Haeg, did negligently
trap for wolverines with leg hold traps when trapping season for wolverines was
closed.

All of which is a Class A Misdemeanor offense being contrary to
and in violation of 5 AAC 84.270(14) and against the peace and dignity of the
State of Alaska.

Count Xi
“That on or about May 1, 2004 through May 4, 2004, at or near
McGrath in the Fourth Judicial District, State of Alaska, David Haeg, did negligently
trap for wolves with snares when trappihg season for wolves was closed.
All of which is a Class A Misdemeanor offense being cantrary to

DeparTMENT OF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS

g % and in violation of 5 AAC 84.270(13) and against the peace and dignity of the

% % "Ef State of Alaska.

b3 g Count XiI ,

% § 5 That on or about May 1, 2004 through May 4, 2004, at or near

E: é McGrath in the Fourth Judicial District, State of Alaska, David Haeg, did negligently
]

fail to salvage the hide of a wolf taken in a snare he had set.
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All of which is a Class A Misdemeanor offense being contrary to

and in violation of 5 AAC 92.220(a)(1) and against the peace and dighity of the
State of Alaska.

This information is based upon the investigation of Alaska State
Trooper Brett Gibbens as compiled In report # 0423593 which indicates the
following:

On 3/6/04, Gibbens observed an airplane named “Bat Cub” following a
fresh wolf track just outside of the legally permitted hunt on the Windy Fork of
the Big River,

On 3/9/04, Gibbens was informed by Toby Boudreau of the Alaska
Department of Fish and Game that David Haeg had reported that he had killed
three woives on the Big River on 3/5/04. Gibbens was given the GPS
coordinates which had been reported by Haeg.

On 3/11/04, Gibbens flew to the coordinates given, and found wolf tracks,
but no kill site locations in the snow covered ground.

On 3/21/04, Gibbens met David Haeg and Tony Zellers while they were in
McGrath to seal the three wolves that they had reportedly taken on the fifth of
March. During this contact Gibbens noticed that the “Bat Cub" that Haeg was
flying was equipped with Aero 300 ski's with a center skeg, and an over sized

DepaRTMENT oF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS

3 % tait wheel with no ski. |
g % § On 3/26/04, while on patrol of the upper Swift River, Gibbens observed a
E:% set of airplane skl tracks next to some woif tracks that seemed consistent with a
E g §_ wolf hunter checking the direction of travel of a pack of wolves. Gibbens was out
2 g of fuel and day light, so he returned to McGrath for the night.

g

On 3/27/04, Gibbens returned to the upper Swift River and followed the

5 | | 1064
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same wolf tracks, which he believed the other airplane had followed. He soon

| came to a spot where the wolf pack appeared to have killed an adult moose.

Gibbens could see from the air that an airplane had tanded at this spot, and that
someone appeared to have set traps and or snares at the spot. This was
abparent to Gibbens because there were human foot tracks in the snow and
there was a live wolverine in a snare near the mbose kill.

As Gibbens flew upstream from the location of the moose kill, he
immediately located a set of running wolf tracks in the snow which ended in a
bloody spot with airplane ski tracks at the same location. This evidence was
consistent with a site where a wolf had been shot-gunned from the air. Gibbens
followed the remaining wolf tracks upstream and soon found three more similar
sites in the snow as well as an additional site where a ski plane had landed and
taken off muitiple times. _

Gibbens landed and shnowshoed in fo one of the sites and found evidence
confirming what he had seen from the air. Running woif tracks ended abruptly
with blood and wolf hair in the track, and there were airplane ski tracks and
human foot tracks where someone had loaded the welf into the airplane and
taken off again. Blood and hair samples were collected, and Gibbens returned to
McGrath for better equipment and some help. _

On 3/28/04, Gibbens returned to the area, where he met up with Trooper
Dobson who had flown in from Bethel, and Trboper Roe who had flown in from
Fairbanks in a State Trooper helicopter. During the day, the troopers confirmed
that the four kill sites, which Gibbens had observed the day before, were sites
where wolves were killed from the air with guns. Shot gun pellets were
recovered from three of the sites, and “WOLF" brand 223 brass was found at

the remaining site. (Later this .223 brass was conclusively matched at the
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Department of Public Safety Crime Lab as being fired from the Ruger mini-14
seized from the Haeg residence.) Shot shell wadding was found at two of the
sites. The shotgun pellets recovered were size 00 and #4 buckshot. All four
wolves appeared to have been hauled away whole, as there were no carcasses

located at the sites. The airplane tracks at all of the landing sites had large ski's.

with center skegs, and an over sized tail wheel. These tracks appeared
consistent with the ski's and tail wheel, which Gibbens had observed on David
Haeg's airplane when he was in McGrath. There were no catch circles (where
trapped or snared animals tear up the ground) or other indications that any of
these wolves had been trapped.

On 3/29/04, Gibbens obtained a search warrant for Trophy Lake Lodge,
which is owned and operated by David Haeg. During the execution of the search
warrant, troopers located several Ruger mini-14 magazines loaded with “WOLF”
brand .223 ammunition. Also located were several wolf carcasses and parts of
wolf carcasses, a buck shot pellet, and blood and hair in many locations outside
the lodge. Haeg was not present at the time of the search. Gibbens saw airplane
tracks in the snow on the lake, which appeared consistent with tracks seen at
the wolf kill sites. .

On 4/1/04, David Haeg's home and garage were searched pursuant to
search warrant 4MC-04-002SW. During this search, many items were
discovered, some of which were a Binneli twelve guage shotgun, a large
number of buck shot shelis for the twelve guage, a Ruger mini-14 rifle, and
cartridge magézines for the mini-14 loaded with "WOLF" brand .223
ammunition. Blood and hair samples were also taken near the garage, and a
spent "WOLF" brand .223 casing was found in the snow between the “Bat Cub”
and the garage. David Haeg had a receipt in his possession for eleven wolf
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skulls which he had dropped off at a local taxidermy shop.

Also on 4/1/04, the “Bat Cub”, N4011M was searched and seized
pursuant to search warrant 4MC-04-003SW. During the initial search of the
airplane, blood and hair were found inside the airplane, and the skis and aver
sized tail wheel appeared consistent with the tracks from the kill sites.

On 4/2/04, Troopers Dobson and Gibbens returned to the area of the
moose kill site-near the location where the wolves had been shot-gunned on the
Swift River, As Gibbens flew over the site in his State issued Super Cub, he
saw that there were now two wolverines and one wolf caught in snares at the

site near the moose. The season for wolverines had closed on March 31St, and
the season for all leg hold trapping had closed that same day. Wolf snaring
season remained open through April 30th. Upon landing and walking into the
site; Gibbens saw that there were in excess of three dozen snares set on Woif
trails near the dead moose, and also some MB-750 leg hold traps. Six of these
traps were still set and operational, and were seized as evidence.

The two wolverines were caught in snares, and were seized as evidence.
The wolf was left in the snare as it was still a iegal animal. The remaining set.
snares were left alone since they were still legal at this point. The airplane tracks
at this site appeared consistent with the tracks at the wolf kill sites and Trophy
Lake lodge.

The troopers next went back to Trophy Lake to see if the wolverine traps
near the lodge had been pulled, and to see if anyone had removed a wolverine
that Gibbens saw there in a trap several days prior. At the lake troopers found
that someone had removed the wolverine and snapped shut the traps near the
lodge. While checking these trap sites, we found two and a half more wolf
carcasses which were seized as evidence. The carcasses were being used for

10
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wolverine bait, and appeared to have pellet trauma in the rear ends.

On 4/2/04, Sgt. Waldron and inv. Thompson executed search warrant
4MC-04-004SW, during which nine wolf hides were seized from Alpha Fur
Dressers in Anchorage. The wolf hides had been dropped off by Tony Zellers, in
the name of Dave Haeg.

On 4/3/04, Trooper Mountain seized a bag containing eleven wolf skulis
from Kenny Jones taxidermy shop pursuant to search warrant 4KN-04-81SW.
The skulls had been dropped off by David Haeg. |

Also on 4/3/04, Troopers Dobson and Gibbens conducted necropsies in
McGrath on the six wolf carcasses, which had been seized near Trophy Lake
Lodge. During the necropsies, the troopers located 00 and #4 buck shot pellets
in five of the six carcasses, and found an empty shot gun casing in the stomach
of one of the wolves. This empty shotgun casing was later matched at the
Department of Public safety Crime Lab as being extracted from the Bmelll shot
gun seized from the Haeg residence.

On 5/2/04, while on patrol in his State issued Super Cub onkthe Swift
River, Gibbens went to the location of the moose kill trap site to see if the snares
had been pulled. Upon arriving at the scene, Gibbens saw a wolf caughtin a
snare, which appeared to be freshly caught. He also observed several other
torn up areas consistent with animals being caught in traps or snares. There

DerPaRTMENT OF LAw
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS

8 g was no longer any snow on the ground, and there was no suitable landing site.

% % g On 5/4/04, Gibbens returned to the site with Trooper Roe in a helicopter.

E‘ §§ On the ground at the scene, Gibbens found the wolf caught in the snare, which

E ;4’ g was still salvageable, but was beginning to decompose. Gibbens skinned the

g g wolf and collected it as evidence since the wolf snaring season had closed on
q

April 30th. Also at the site, Gibbens located catch circles where three different
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moose had been caught, one of which broke the snare and freed itself, and two
which appeared to have been caught for a prolonged period of time and |
aventually tore down the trees holding the snares, and had escaped the area
dragging the snare and part of a tree still attached to them. There was also
another wolf caught in a snare, which had been consumed by other wolves
except for the head and neck. Gibbens could also see where someone had
removed a wolverine and a coupe of other wolves, which had been caught at the

site after he was there on April 2nd, Gibbens was able to locate nineteen
snares still actively set at the site with the loops still open.

Upon checking wolf sealing records for David Haeg and Tony Zellers,
| Gibbens was able to locate two sealing certificates. On sealing certificate
#E009883, there are three gray wolves sealed which were reportedly harvested
near lone mountain on the Big River within the legally permitted aerial wolf
hunting area. The wolves were sealed in McGrath on 3/21/04, with the certificate
sighed by David S. Haeg. The investigation shows that these wolves were not
taken at the location reported by Haeg. ,

On sealing certificate #£039753 there are six gray wolves sealed in
Anchorage on 3/26/04 which were reportedly killed in Game Management Unit
16B on the Chuitna and Chakachatna Rivers by Tony Zellers. The wolves were
| reportedly taken by ground shooting with a snow machine. The ceriificate is

DePARTMENT OF Law
OFFICE OF SPECIAL PROSECUTIONS AND APPEALS

3
é g signed by Tony R. Zellers. The investigation shows that these wolves were not
é% % taken by Zellars at the reported location nor by ground shooting from a
b :g snowmachine.
E % 'gsv, David S. Haeg was interviewed in Anchorage on 6/11/04, and Tony R.
g g Zellers was interviewed in Anchorage on 6/23/04. During the interviews, the

timelines and events given were almost exactly identical, and a summary of the

12
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statements of the two men follows:

The two men applied for and were issued a permit to hunt wolves with the
use of an airplane in a specific area near McGrath. Zellers bought a new Binelli
twelve guage shotgun, and a large amount of several kinds of buckshot
ammunition.

On 3/5/04, the two men flew in N4011M (Bat Cub) to McGrath where they
were issued permits at the Fish and game office, during which they were given
maps and written descriptions of the legal hunting area. After leaving McGrath,
the two flew upstream along the Big River. Several wolves were located about
one or two miles outside the hunt area, and they shot one gray wolf, with Zellars
doing the shooting with the shotgun from the air while Haeg was flying the

plane. The wolf was hauled back to trophy Lake Lodge whole and was skinned
that night.

1x-1

On 3/6/04, they flew to the Big River where they had shot the wolf the day.

before. They could not locate the remaining wolves, so they proceeded
upstream on the Big River (further outside the legal area). Twenty-four miles
upstream from the hunt area boundary on the Big River, théy spotted two gray
wolves on a ridge near a moose kill. Both woives were shot from the air with a
shotgun by Zellars with Haeg again flying the plane. One of the wolves then had
to be shot from the ground with the .223 by Zellars. The two wolves were hauled
back to the lodge, and were skinned that night.

On 3/6/04, Haeg called on his satellite phone and reported to McGrath
Fish and Game that he and Zellars had harvested three wolves within the

permitted hunt area on the Big river, at which time he gave false coordinates for

the kill sites. ,
After calling in the report, Haeg and Zellars returned to Soldotna, taking
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the three wolf hides with them. On 3/15/04, they received a call from Fish and
Game in McGrath telling them that the three hides had to be. sealed in McGrath.

On 3/20/04, Haeg and Zellars fiew from Soldotna to Trophy Lake Lodge,
where they spent the night. They had brought the three wolf hides back with
them to take to McGrath for sealing. '

On the morning of 3/21/04, Haeg and Zellars decided to fly South (further
from the legal area) to the upper Stony River to look for wolves and check out
local moose populations. Several wolves were spotted on the Stony River, and a
gray male was shot from the air with the shotgun. Zellars did the shooting from
the air while Haeg flew. One of the wolves was wounded and Zellars shot the
wounded wolf again from the ground with the .223. Multiple shots were taken at
the other wolves, but none were killed. The dead wolf was taken back to the
lodge where it was dropped off whole. .

During their interviews, Haeg and Zellars pointed out the location of the
kil on a map. The location described as the kill location for this wolf was more
than eighty miles from the nearest border of the legal hunt area, ' '

Haeg and Zellars then flew to McGrath with the three wolf hides from
earlier in the month. Upon arrival in McGrath, the two men met with Biologist
Toby Boudreau, to have the wolves sealed. Haeg provided the information for
the sealing of the wolves, knowing that it was false at the time he signed the- -

DEPARTMENT OF Law
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3 g form. He had claimed that the wolves had been shot inside the permit area

% g % because he wanted to be known as a successful participant in the aerial wolf
E{ 3 8 {| hunt. |

E g8 On 3/22/04, Haeg and Zellars flew along the Swift River to check on

= § moose numbers in the local area. They still had the shotgun and rifle in the

plane. They found a dead moose, which had been recently killed by wolves.
14
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They spotted two different wolves near the moase kill. The second wolf they saw
was a large gray male, and was shot from the air by Zellars with the shotgun
while Haeg was flying the plane. The wolf was hauled back to the lodge, and the
two men gathered traps and snares from the lodge, and two other sites in the
field where traps and snares were being stored. They returned to the moose kill
site and set in excess of forty wolf snares, and some traps. Each man set about
half of the snares, and Haeg set the leg hold traps. There were no diagrams
made of where the snares and traps were set, and neither man wrote down
exactly how many snares had been set.

On 3/23/04, Haeg and Zellars decided to fly back to the Swift River to see
if any wolves had been caught in the traps or snares. After finding no animals at
the set, the two men began to fly upsiream along the Swift River when they
spotted, shot and killed four wolves running on the river. They also located more
wolves scattered in the trees. Four gray wolves were shot from the air, with
Zellars doing all of the shooting, while Haeg flew the plane. Multiple shots were

taken at other wolves in the pack, without success. All wolves were hauled from
the field whole and skinned at the lodge later that day.

The area where all five of the wolves were killed on the Swift River is fifty
miles from the nearest boundary of the legal hunt area, and separated by major
terrain features. .

On 3/24/04, Haeg and Zellars flew to Soldotna with all nine wolf hides.
They had a discussion about having Zellars get the six new wolves sealed in his
name, and giving a false location so that they would not draw extra attention to
the Swift River area. Zellars took all nine woif hides to Anchorage, where on
3/26/04, he had the six new wolves sealed at the Fish and Game office. Zellars
knew that the inforrnation he provided during sealing was false at the time he
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signed the cerificate, After getting the wolf hides sealed, he took ail nine to
Alpha Fur Dressers to have them tanned.

During their interviews, both Haeg and Zellars admitted that they knew
that the wolves they shot from the airplane were outside the permit area when
they were shot.

Both Haeg and Zellars stated that they did not know that the leg hold

traps had to be pulled before March 315t, and that they never went back to the
trap and snare set. Haeg stated thatTony Lee had pulled some of the animals
from the set.during April, and he thought that Lee was going to pull all of the
traps and snares. When Gibbens asked Haeg if he thought that the snares
which were left out were his responsibility, he said that he did not think so, since
he thought that Tony Lee was going to take care of them. Gibbens asked him if

he told Tony Lee exactly how many snares were at the site, and he said that he
did not know.

DATED this 4" day of November, 2004 at Anchorage, Alaska.

GREGG D. RENKES
~ ATTORNEY GENERAL

DeparTMENT OF Law
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From: Scot Leaders

To: Brett S Gibbens; burke_waldron@dps.state.ak.us; Gary Folger; Randal N Hahn
Date: 9/1/2004 4:19:25 PM -

Subject: David Haeg

Just wanted to update you on discussions regarding Haeg. Brent Cole says his client has inquired if we
would be agreeable to the defendant just pleading to ten counts with completely open sentencing. (Brent
says he is not sure that he would advise his client to do this, but he is inquiring nonetheless). | would like
any thoughts that you guys might have on letting the judge have complete discretion as to the sentence.

The plan would still be to have the defendant convicted and sentenced in the wolf case and the moose
case evidence would be presented at sentencing for the court to consider but no charges would be filed
regarding the moose.

| find this to be an interesting proposal. On the oneé hand it would allow us to argue for a more severe
sentence than waht we have agreed is minimally necessary to resolve the case. We would have the
opportunity to get a longer guide license revocation out of the case, and maybe even greater fines and jail
time. In that sense we can seek a sentence more consistent with other same day airborne cases. Even
though we recognize that this is not a typical same day airborne case, we would avoid having to defend
this agreement against other cases in the future where we ask for a sentence that would make the
defendant ineligible to guide for 5 years. Ata minimum Haeg would lose the guarantee that he doesn't
lose his guide ticense for 5 years by having his sentence go over $1000 or 5 days in jail per count.

On the other hand, he may not lose his guide license at all and maybe the court even lets him keep his
plane.

There are severai issues, such as who the sentencing judge would be, that would need to be resolved
before | make an ultimate decision, but | wanted to advise you all of the possibility and give you the
chance to provide any thoughts you might have.
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT McGRATH

STATE OF ALASKA, )
)
Plaintiff, )
)
VS, )
' )
DAVID HAEG, )
Dob: 01/19/66 )
SS#: 471-72-5023 )
)
Defendant. )
)
Court No. 4MC-S04- 024 »Cr.
STATE OF ALASKA, )
)
Plaintiff, )
)
| vs, )
; )
TONY ZELLARS, )]
Dob: 05/15/63 )
. SS#: 327-64-8684 )
o )
§ Defendant. )
g : )
g = Courl No. 4MC-S04- 025 Cr.
3
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< g g ¥ ; E I certify that this document snd its attachments do not contain (1) the name of & victim of a sexual offense listed in
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~ Count | - AS 8.54.720(a)(15) .
Unlawful Acts by Guide: Same Day Airborne
David Haeg and Tony Zallars

Count Hl - AS 8.54.720(a)(15)
Unlawful Acts by Guide: Same Day Airborne
David Haeg and Tony Zellars

Count Il - AS 8.54.720(a)(15)
Unlawful Acts by Guide: Same Day Airborne
David Haeg and Tony Zellars

Count IV - AS 8.54.720(a)(15)
Unlawful Acts by Gulde: Same Day Airborne
David Haeg and Tony Zellars

Count V - AS 8,54.720(a)(15)
Unlawful Acts by Guide: Same Day Airborne
David Haeg and Tony Zellars

Count VI ~ 5 AAC 92.140(a)
Unlawful Possession of Game
David Haeg and Tony Zellars

Count Vil - 5 AAC 92,140(a)
Unlawful Possession of Game
David Haeg and Tony Zellars

Count VIl -AS 11.56.210(a)(2)
Unsworn Falsification
David Haeg

Count IX -AS 11.56.210(a)(2)
Unsworn Falsification
Tony Zallars

(9U7) 269-6250

STATE OF ALASKA
Derarveeny of Law
OFFACE OF SPECIAL PROSECUTIONS AND APPEALS

ANCHORAGE, ALASKA 98501

310 X STREET, SUITE 308

Count X - 5 AAC 84.270(14)
Trap Closed Season
David Haeg
2
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Count Xl - 5 AAC 84.270(13)
Trap Closed Season
David Haeg

Count Xil - 5 AAC 92,220(a)(1)
Faillure to Salvage Game
David Haeg

THE STATE OF ALASKA CHARGES:
Countl

That on or about March 5, 2004, at or near McGrath in the Fourth
Judicial District, State of Alaska, David Haeg, a licensed registered guide, and Tony
Zellars, a licensed assistant guide, did knowingly violate a state game regulation
prohibiting same day airborne; to wit: did take a walf while airborne.

All of which is a Class A Misdemeanor offense being confrary to and
in violation of AS 8.54.720(a)(8)(A) and 5 AAC 92. 085(8) and against the peace
and dignity of the State of Alaska.

Count i

That on or about March B, 2004, at or near McGrath in the Fourth
Judicial District, State of Alaska, David Haeg, 3 licensed reglstered guide, and Tony
Zellars, a licensed assistant guide, did knowingly violate a state game regulation
prohibiting same day airborne; {o wit: did take a wolf while airborne.

All of which is a Class A Misdemeanor offense being contrary to and
in viglation of AS 8.54.720(a)(8)(A) and 5 AAC 92.085(8) and against the peace
and dignity of the State of Alaska.

Count 1l .

That on or about March 21, 2004, at or near McGrath in the Fourth
Judicial District, State of Alaska, David Haeg, a licensed registered guide, and Tony

3
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Zellars, a Iicénsed assistant guide, did knowingly violate a state game regulation
prohibiting same day airborne; to wit: did take a wolf while airborne.

Al of which is a Class A Misdemeanor offense being contrary to and
In violation of AS 8.54.720(a)(8)(A) and 5 AAC 92.085(8) and against the peace
and dignity of the State of Alaska.

Count IV

That on or about March 22, 2004, at or near McGrath in the Fourth
Judicial District, State of Alaska, David Haeg, a licensed registered guide, and Tony
Zellars, a licensed assistant guide, did knowingly violate a state game regulation
prohibiting same day airborne; to wit. did take a wolf while airborne.

All of which is a Class A Misdemeanor offense being contrary to
and in violation of AS 8.54.720(a)(8)(A) and 5 AAC 92.085(8) and against the
peace and dignity of the State of Alaska. ‘

Count V

That on or about March 23, 2004, at or near McGrath in the Fourth
Judicial District, State of Ataska, David Haegq, a licensed registered guide, and Tony
Zellars, a licensed assistant guide, did knowingly violate a state game regulation
prahibiting same day airborne; to wit: did take a wolf while airborne.

All of which is a Class A Misdemeanor offense being contrary to
and in violation of AS 8.54.720(a)(8)(A) and § AAC 92.085(8) and against the
peace and dignity of the State of Alaska.

| Count VI

That on or about March 5, 2004 through March 6, 2004, at or near
McGrath in the Fourth Judiclal District, State of Alaska, David Haeg and Tony
Zellars knowingly possessed wolf hides which they knew or should have known
were taken in violation state game laws.
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All of which ils a Class A Misdemeanor offense being contraq} to and
in violation of 5 AAC 92.140(a) and against the peace and dignity of the State of
Alaska.

Count Vil
That on or about March 21, 2004 through March 23, 2004, at or near
McGrath in the Fourth Judicial District, State of Alaska, David Haeg and Tony
Zeliars knowingly possessed wolf hides which they knew or should have known

weare taken in violation state game laws.

All of which is a Class A Misdemeanor offense being contrary to and
in violation of 5 AAC 92.140(a) and against the peace and dignity of the State of
Alaska.

Count Viit

That on or about March 21, 2004, at or near McGrath in the Fourth
Judicial District, State of Alaska, David Haeg, with the intent to mistead a public
servant in the course of performance of a duty, did submit a false written statement

which the person does not belleve to be true on a form bearing notice, authorized
by law, that false statements made in it are punishable; to wit: did make a false
statemant on an Alaska Depariment of Fish and Game Furbearer Sealing
Certificate,

All of which is a Class A Misdemeanor offense being contrary to and

2 A

g 3 g ﬁ in violation of AS 11.56.210(a)(2) and against the peace and dignity of the State of
] X
; s u5,_$ g Alaska,
u § Ef‘: Count IX
g % 533 That on or about March 26, 2004, at or near McGrath in the Fourth
= Q
*° 38 || Judicial District, State of Alaska, Tony Zellars, with the intent to mistead a public

o

servant in the course of performance of a duty, did submit a false written statement
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which the person does not believe to be true on a form bearing notice, authorized
by law, that false statements made in it are punishable; to wit: did make a false
statement on an Alaska Department of Fish and Game Furbearer Sealing
Cenificate.

All of which is a Class A Misdemeanor offense being contrary fo
and in violation of AS 11.56.210(a)(2) and against the peace and dignity of the
State of Alaska.

Count X

‘That on or abaut April 1, 2004 through April 2, 2004, at or near
McGrath in the Fourth Judiclal District, State of Alaska, David Haeg, did negligently
trap for wolverines with leg hold traps when frapping season for wolverines was
closed. ' _ ‘ :

Al of which is a Class A Misdemeanor offense being contrary fo
and in violation of 5 AAC 84.270(14) and against the peace and dignity of the
State of Alaska.

Count X|

That on or about May 1, 2004 through May 4, 2004, at or near
: McGrath in the Fourth Judicial District, State of Alaska, David Haeg, did negligently
trap for wolves with snares when trapping season for wolves was closed.

All of which is a Class A Misdemeanor offense being contrary to
and In viclation of 5§ AAC 84.270(13) and against the peace and dignity of the
State of Alaska.

Count XIi

That on or about May 1, 2004 through May 4, 2004, at or near
McGrath in the Fourth Judicial District, State of Alaska, David Haeg, did negligently
fail to salvage the hide of a wolf taken in a snare he had set.

STATE OF ALASKA
DePARTMENT OF Law
310 K STREET, SUITE 38
{507) 2696250
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All of which is a Class A Misdemeanor offense being contrary to
and in violation of 5 AAC 92.220(a)(1) and against the peace and dignity of the

State of Alaska.

This information is based upon the investigation of Alaska State
Trooper Brett Gibbens as compiled in report # 0423593 which indicates the
following:

On 3/6/04, Gibbaens observed an airplane named "Bat Cub” following a
fresh wolf track just outside of the legally permitted hunt on the Windy Fork of
the Big River.

On 3/9/04, Gibbens was informed by Toby Boudreau of the Alaska
Department of Fish and Game that David Haeg had reported that he had killed
three wolves on the Big River on 3/5/04. Gibbens was given the GPS -
coordinates which had been reported by Haeg. L

On 3/11/04, Gibbens flew to the coordinates given, and found wolf tracks,
but no kill site locations in the snow covered ground.

On 3/21/04, Gibbens met David Haeg and Tony Zellers while they were in
McGrath to seal the three wolves that they had reportedly taken on the fifth of
March. During this contact Gibbens noticed that the "Bat Cub” that Haeg was
fying was equipped with Aero 300 ski's with a center skeg, and an over sized

<, 5 2 | tal wheelwith no si
g g "'5: g 2 On 3/26/04, while on patrol of the upper Swift River, Gibbens observed a
g § E 3 g set of airplane ski fracks next to some wolf tracks that seemed consistent with a
g g E g E_,_ wolf hunter checking the direction of travel of a pack of wolves, Gibbens was out
»0 2 § of fuel and day fight, so he returned to McGrath for the night.

o

On 3/27/04, Gibbens returned to the upper Swift River and followed the
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same wolf tracks, which he believed the other airplane had followed. He soon
came to a spot where the wolf pack appeared to have killed an adult moose.
Gibbens could see from the air that an airplane had landed at this spot, and that
someone appeared to have set traps and or snares at the spot. This was
apparent to Gibbens because there were human foot tracks in the snow and
there was a live wolverine in a snare near the moose kill.

As Gibbens flew upstream from the location of the moose kill, he
immediately located a set of running welf tracks in the snow which ended in a
bloody spot with airplane ski tracks at the same location. This evidence was

| consistent with a site where a wolf had been shot-gunned from the air. Gibbens

followed the remaining wolf tracks upstream and soon found three more similar
sites in the show as well as an additidnal site where a ski plane had landed and
taken off muitiple times.

Gibbens landed and snowshoed in to one of the sites and found evidence
bonllrming what he had seen froin the air. Running wolf tracks ended abruptly
with blood and wolf hair in the track, and there were airplane ski tracks and
human foot tracks where someone had loaded the wolf into the airplane and
taken off again. Blood and hair samples were collected, and Gibbens returned to
McGrath for better equipment and some help.

On 3/28/04, Gibbens returned to the area, where he met up with Trooper
Dobson who had flown in from Bethel, and Trooper Roe who had flown in from
Fairbanks in a State Trooper helicopter. During the day, the troopers confirmed
that the four kill sites, which Gibbens had observed the day before, were sites
where wolves were killed from the air-with guns. Shot gun pellets were _
recovered from three of the sites, and “WOLF" brand .223 brass was found at
the remaining site. (Later this .223 brass was conclusively matched at the
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Department of Public Safety Crime Lab as being fired from the Ruger mini-14
seized from the Haeg residence.) Shot shell wadding was found at two of the
sites, The shotgun pellets. recovered were size 00 and #4 buckshot. All four
wolves appeared to have been hauled away whole, as there were no carcasses
located at the siles. The airplane tracks at ali of the landing sites had large ski 's
with center skegs, and an over sized tail wheel. These tracks appeared
consistent with the ski's and tail wheel, which Gibbens had observed on David
Haeg's airplane when he was in McGrath. There were no caich circles (where
trapped or snared animals tear up the ground) or other indications that any of
these wolves had been trapped.

On 3/29/04, Gibbens obtained a search warrant for Trophy Lake Lodge,
which is owned and operated by David Haeg. During the execution of the search
warrant, troopers located several Ruger mini-14 magazines loaded with “WOLF"
brand .223 ammunition. Also located were severa! wolf carcasses and parts of

“wolf carcasses, a buck shot pellet, and blood and hair in many locations outside

the [odge. Haeg was not present at the time of the search, Gibbens saw airplane
fracks in the snow on the lake, which appeared consistent with tracks seen at
the wolf kill sites. |

On 4/1/04, David Haeg's home and garage were searched pursuant to
search warrant 4MC-04-002SW. During this search, many items were
discovered, some of which were a Binneli twalve guage shotgun, a large
number of buck shot shells for the twelve guage, a Ruger mini-14 rifle, and
cartridge magazines for the mini-14 loaded with “"WOLF" brand .223
ammunition. Blood and hair samples were also taken near the garage, and a
spent "WOLF" brand .223 casing was found in the snow between the “Bat Cub”
and the garage. David Haeg had a receipt in his possesslon for eleven wolf
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skulls which he had dropped off at a local taxidermy shop. |

Also on 4/1/04, the “Bat Cub”, N4011M was searched and seized
pursuant to search warrant 4MC-04-003SW. During the Initial search of the
airplane, blood and hair were found inside the airplane, and the skis and over
sized tail wheel appeared consistent with the tracks from the kill sites.

On 4/2/04, Traopers Dobson and Gibbens returned to the area of the
moose kill site near the location where the wolves had been shot-gunned on the
Swift River. As Gibbens flew over the site in his State issued Super Cub, he
saw that there were now two wolverines and one wolf caught in snares at the

site near the moose. The season for wolverines had closed on March 318t, and
the season for all leg hold trapping had closed that same day. Wolf snaring

season remained open through April 30th, Upon landing and walking into the
site, Gibbens saw that there were in excess of three dozen snares set on wolf
trails near the dead moose, and alse some MB-750 leg hold traps. Six of these
{raps were still set and operational, and were seized as evidence.

The two wolverines were caught In snares, and were seized as evidence.
The wolf was left in the snare as it was still a legal animal. The remaining set
snares were left alone since they were still legal at this point. The airplane tracks

e

at this site appeared consistent with the tracks at the wolf kill sites and Trophy

3 Lake lodge.
% 3 E 3 . The troopers next went back to Trophy Lake to see if 1h9 wolverine traps
3 s §3 $ || near the lodge had bean pulled, and to see if anyone had removed a wolverine
5 § E ,,;‘3 that Gibbens saw there in a trap several days prior. At the lake troopers found
ug g g § E that someone had removed the wolverine and snapped shut the traps near the
" % lodge. While checking these trap sites, we found two and a half more wolf

carcasses which were seized as evidence. The carcasses were being used for

10
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wolverine bait, and appeared to have pellet trauma in the rear ends.

On 4/2/04, Sgt. Waldron and Inv. Thompson executed search warrant
4MC-04-004SW, during which nine wolf hides were seized from Alpha Fur
Dressers in Anchorage. The wolf hides had been dropped off by Tony Zellers, in
the name of Dave Haeg,

On 4/3/04, Trooper Mountain seized a bag conlaining eleven wolf skulls
from Kenny Jones taxidermy shop pursuant to search warrant 4KN-04-81SW.,
The skulls had been dropped off by David Haeg.

Also on 4/3/04, Troopers Dobson and Gibbens conducted necropsies in
McGrath on the six wolf carcasses, which had been seized near Trophy Lake

| Lodge. During the necropsies, the troopers located 00 and #4 buck shot pellets
in five of the six carcasses, and found an empty shot gun casing in the stomach
of one of the wolves. This empty shotgun casing was later matched al the
Depariment of Public safety Crime Lab as being extracted from the Binelli shot
gun seized from the Haeg residence.

On 5/2/04, while on patrol In his State issued Super Cub on the Swift
River, Gibbens went to the location of the moose Kill trap site to see if the snares
had peen pulled. Upon arriving at the scene, Gibbens saw a wolf caughtin a
snarE, which appeared to be freshly caught. He also abserved several other
torn up areas consistent with animals being caught in traps or snares, There

. 2 g was no longer any snow on the ground, and there was no suitable landing site.
§ g E % & On 5/4/04, Gibbens returned to the site with Trooper Roe in a helicopter.
.; E 5"«' § On the ground at the scene, Gibbens found the wolf caught in the snare, which
g E E gg was still salvageable, but was beginning to decompcse. Gibbens skinned the
HL § § wolf and collected it as evidence since the wolf snaring season had closed on

o

April 301N, Also at the site, Gibbens located catch circles where three different
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moose had been caught, one of which broke the snare and freed itself, and two

\ which appeared to have been caught for a prolonged period of time and
eventually tore down the trees holding the snares, and had escaped the area
dragging the snare and pan of a tree still attached to them. There was also
another wolf caught in a snare, which had been consumed by other wolves
except for the head and neck. Gibbens could alse see where someone had
removed a wolverine and a coupe of other wolves, which had been caught at the

site after he was there on April 2nd, Gibbens was able to locate nineteen
snares still actively set at the site with the loops still open.

Upon checking wolf sealing records for David Haeg and Tony Zellers,
Gibbens was able to locate two sealing certificates, On sealing certificate
#E009883, there are three gray wolves sealed which were reportedly harvested
near lone mountain on the Big River within the legally permitted aerial wolf
hunting area. The wolves were sealed in McGrath on 3/21/04, with the certificate
signed by David S. Haeg. The investigation shows that these wolves were not
taken at the location reported by Haeg.

On sealing certificate #E039753 there are six gray wolves sealed in
Anchorage on 3/26/04 which were reportedly killed in Game Management Unit
16B on the Chuitna and Chakachatna Rivers by Tony Zeallers. The wolves were
reportedly taken by ground shooting with a snow machine. The cetificate is

g: E g signed by Tony R. Zellers. The invesligation shows that these wolves were not
g 'g % g 2 || 1aken by Zeliars at the reported location nor by ground shooting from a
g § B 3 % snowmachine.
FHID David S. Hasg was interviewed in Anchorage on 6/11/04, and Tony R,
w9 2 § Zellers was interviewed in Anchorage on 6/23/04. During the interviews, the

<

timelines and events given were almost exactly identical, and a summary of the
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statements of the two men follows:

The two men applied for and were issued a permit to hunt wolves with the
use of an airplane In a specific area near McGrath. Zellers bought a new Binelli
twelve guage shotgun, and a large amount of several kinds of buckshot
ammunition,

On 3/5/04, the two men flew in N4011M (Bat Cub) to McGrath where they
were issued parmits at the Fish and game office, during which they were given
maps and written descriptions of the legal hunting area. After leaving McGrath,
the two flew upstream along the Big River, Several wolves were iocated about
one or two miles outside the hunt area, and they shot one gray wolf, with Zellars
doing the shooting with the shotgun from the air while Haeg was flying the
plane, The wolf was hauled back to trophy Lake Lodge whole and was skinned
that night. |

On 3/6/04, they flew to the Big River where they had shot the wolif the day
before. They could not locate the remaining wolves, so they procesded
upstream on the Big River (further outside the legal area). Twenty-four miles
upstream from the hunt area boundary on the Big River, they spotted two gray
wolves on a ridge near a moose kill. Both wolves were shot from the air with a
shotgun by Zellars with Haeg again flying the plane. One of the wolves then had

“to be shot from the ground with the .223 by Zellars. The two wolves were hauled

back to the lodge, and were skinned that night.

On 3/6/04, Haeg called on his satellite phone and reported to McGrath
Fish and Game that he and Zellars had harvested three wolves within the
permitted hunt area on the Big river, at which time he gave false coordinates for
the kill sites.

After calling in the report, Haeg and Zellars returned to Soldotna, taking
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the three wolf hides with them. On 3/15/04, they received a call from Fish and
Game in McGrath telling them that the three hides had to be sealed in McGrath.

On 3/20/04, Haeg and Zellars flew from Soldotna to Trophy Lake Lodge,
where they spent the night. They had brought the three wolf hides back with
them to take to McGrath for sealing,

On the morning of 3/21/04, Haeg and Zellars decided to fly South (further
from the legal area) to the upper Stony River to look for wolves and check out
local moose populations. Several wolves were spotted on the Stony River, and a
gray male was shot from the air with the shotgun. Zellars did the shooting from
the air while Haeg flew. One of the wolves was wounded and Zellars shot the
wounded wolf again from the ground with the .223. Muitiple shots were taken at
the other wolves, but none were killed. The dead wolf was taken back to the
lodge where it was dropped off whole.

During their interviews, Haeg and Zellars pointed out the location of the
kill on a map. The location described as the kill location for this wolf was more -
than eighty miles from the nearest border of the legal hunt area.

Haeg and Zellars then flew to McGrath with the three woif hides from
earlier In the month. Upon arrival in McGrath, the two men met with Biologist
Toby Boudread. to have the wolves sealed. Haeg provided the Information for
the sealing of the wolves, knowing that it was false at the time he signed the

<, 5% || form. He had claimed that the wolves had been shot inside the permit area
g-g g § & || because he wanted to be known as a successful participantin the aerial wolf
g § I i g hunt,

u g £ 3 8 On 3/22/04, Haeg and Zellars flew along the Swift River to check on

» é g moose numbers in the local area. They still had the shotgun and rifle in the

plane, They found a dead moose, which had been recently killed by weolves.
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They spotted two different wolves near the moose kill. The second walf they saw
was a large gray male, and was shot from the air by Zellars with the shotgun
while Haeg was flying the plane. The wolf was hauled back to the lodge, and the
two men gathered traps and snares from the lodge, and two other sites in the
field where traps and snares were being stored, They returned to the moose Kkill
site and set in excess of forly wolf snares, and some traps. Each man set about
half of the snares, and Haeg set the leg hold traps. There were no diagrams
made of where the snares and traps were set, and neither man wrote down
exactly how many snares had been set,

On 3/23/04, Haeg and Zellars decided to fly back to the Swift River to see
if any wolves had been caught in the traps or snares, After finding no animals at
the set, the two men began to fly upstream along the Swift River when they
spotted, shot and killed four wolves running on the river. They also located more
wolves scaltered in the trees. Four gray wolves were shot from the air, with
Zellars doing all of the shooting, while Haeg flew the plane. Multiple shots were
} taken at ather wolves in the pack, without success. All wolves Were hauled from
the field whole and skinned at the lodge later that day.

The area where all five of the wolves were killed on the Swift River is fifty
miles from the nearest boundary of the legal hunt area, and separated by major
terrain features.

S 3 E g On 3/24/04, Haeg and Zeliars flew to Soldotna with all nine wolf hides,

g g '§ % § They had a discussion about having Zellars get the six new wolves sealed in his
E é E;’ g name, and giving a false locaticn so that they would not draw extra attention to
E g b < 'g the Swift River area. Zellars took afl nine wolf hides to Anchorage, where on
598 e § 3/28/04, he had the six new wolves sealed at the Fish and Game office. Zellars

knew that the information he provided during sealing was false at the lime he
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signed the certificate. After getting the wolf hides sealed, he took all nine to
Alpha Fur Dressers to have them tanned.

During their interviews, both Haeg and Zellars admltted that they knew
that the wolves they shot from the airplane were outside the permit area when
they were shot.

Both Haeg and Zellars stated that they did not know that the leg hold
traps had 1o be pulled before March 3151, and that they never went back to the
trap and snare set, Haeg stated thatTony Lee had pulled some of the animals
from the set during April, and he thought that Lee was going to puil all of the
traps and snares. When Gibbens asked Haeg if he thought that the snares
which were left out were his responsibility, he said that he did not think 50, since
he thought that Tony Lee was going to take care of them. Gibbens asked him if
he told Tony L.ee exactly how many snares were at the site, and he said that he

did not know.
i) DATED this 8" day of November, 2004 at Anchorage, Alaska.
| GREGG D. RENKES
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From: Scot Leaders

To: Randal N Hahn; steven arlow
Date: 11/9/2004 11:53:39 AM
Subject: David Haeg

This is to update you on the status of the David Haeg and Tony Zellars matter, the aerial wolf kiflings
outside the controlled area from March of this year.

Haeg and Zellars were both arraigned this morning by the McGrath court. They have both plead no
contest, but it is anticipated that the matters will resolve by Rule 11 agreement in the near future. We
have finalized the deal on Haeg, but are still tweaking with the offer in Zellars case.

Haeg is currently charged with 11 counts: 5 counts of unlawful acts same day airborne under
8.54.720(a)(15), 1 count of unsworn falsification (sealing certificate), 2 counts of unlawful possession, and

3 trapping related offenses.

Under the Rule 11 agreement, Haeg will be pleading to 5 counts: 2 consolidated counts of untawful acts
same day airborne under 8.54.720(a)(8{A), 1 count of unsworn falsification, 1 consolidated count of

unlawful possession, and one trapping refated offense.

On each of the 5 counts he will receive a sentence of 60 days in jail with 55 days suspended (300 days
with 275 suspended total), $1000 fine with $500 suspended ($5000/2500 total), requirement to do 20

hours CWS (100 hours total).

In addition, there wili be a 3 year guide and personal hunting license suspensions (retroactive to July 1,
2004) with 2 years of the suspension suspended, i.e., one year of license suspension now, and the court
can suspend the guide license for an additional 2 years if there is a probation revocation.

Trapping privileges suspended for 7 years.
Court probation for 7 years, conditioned upon no wildlife or guiding violations.

Forfeiture of most of the items seized, including guns, hides and the airplane. | have agreed to return of
some minor items that were seized such as the boots, etc.

Joint and several restitution in the amount of $5000 for the 9 itlegally taken woives and one wolf that was
not salvaged from a snare. ’

The remaining 6 counts will be dismissed.

The above resolution is modified from our previous conversations in many aspects. Most of those
changes are increases from the previous offer, e.g., 25 days in jail, significantly increased suspended jail,
increased CWS, etc. The biggest change is in one way a decrease and in another way an increase. On
the one hand we are agreeing to a one year active hunting and guide license revocation at this time. On
the other hand, the defense is agreeing that the court can impose an additional two years of license
suspension if there is a probation violation. In addition, the increased suspended jail time will allow us to
seek a sentence that will cause the defendant to be ineligible for renewal of his guide license for up to 5

years if there is a prebation revocation.

This concept of a suspended license suspension is new as far as | am aware. | have not come across
this in any other case that | have reviewed. It is something | have been contemplating for a while and
have discussed it with Occupational Licensing. Because | believe that loss of guide license is what
impacts guides the most, lithink this scenario gives us the greatest possibfe future deterrent effect on the
individual, aithough it does lessen the immediate punitive impact.

Please fell free to contact me about this modified offer to Mr. Hzeg or any other matter about this case. |
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would appreciate the opportunity to get your thoughts on the matter. | wouid also ook forward to
discussing the suspended license suspension issue in general to get your impressions on whether this will
be a useful sentencing tool, or not.

Scot

CC: Brett S Gibbens; burke_waldron@dps.state.ak.us

SHIRT B
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LAW OFFICES OF

MARSTON & COLE, P.C.

g g 2
745 WEST FOURTH AVENUE, SUITE 502 TELEPHOME (907} 2778004

ERINB. MARSTON
ANCHORAGE, ALASKA99501-21123%6

BRENTR.COLE TELECOPIER {907) 177-3C012

CULLEEN ), MOORE

. December 3, 2004
- VIA FACSIMILE

Mr. Scot Leaders

Assistant Attormney General

Office of Special Prosecutions & Appeals
310 K Street. Ste. 308

Anchorage, Alaska 99501

Re: SOA v Haeg
Our Client: David Haeg

Our File No:: 102.484

Dear Scot:

Mr. Haeg has inforimed me that he no longer wishes me to represent him in this matter.
e is actively seeking out another attorney to represent him and I will advise you of who that
person is when I am so informed. I told Mr. Haeg that your office has the tape containing
‘his interview with Trooper Gibbens and you. He asked me to request that he be able to listen
to the tape at your office. He also wants a copy of this tape. Can you please respond back
to me on his request as soon as possible because Mr. Haeg is here in town today?

Thank you for your anticipated cooperation. If you have any further questions or
concerns, please do not hesitate to contact me. :

Very truly yours,

MARSTON & COLE, P.C.

Brent R.. Cole

BRC/lac
¢¢: Client

, EXHIBIT . e
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Robinson & Associates
Lawyers

.
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RE

35401 Kenat Spur Highway

Soldotna, Alaska 99669

Tele: (907) 262-9164 . Fax: (907) 262-7034

January 24,

Scot Leaders

Assistant Attorney General
OSPA

310 K Street, Suite 308
Anchorage, Alaska 99501

Re: State v. Haeg

Case No. 4MC-04-024 Cr.

Dear Mr. Leaders:

2005

CEVED

DEPARTMENTGFLAW

GFFICE OF SPECIAL PRUSELTITR
ANDAPEEALS
1(300} 770-9164

Please provide an audible copy ofAthe.interview David Haeg
gave Lo the toopers and you. Also, please provide a copy of the
video and stills taken of snares on the west side of the Alaska

range. .

Sincerely,
Robinson & Associates
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Arthur S. Robinson
Attorney at Law

Arthur S. Robinson .

Foric Derleth, Associare
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STATE OF ALASKA
DEPARTMENT OF LAW
KENAI DISTRICT ATTORNEY OFFICE
120 TRADING BAY ROAD, SUITE 200, KENAI, ALASKA 99511
PHONE (907) 283-3131 FACISIMILE (S07) 283-9553
LEADERS, ASSISTANT DISTRICT ATTORNEY

Yo

SCOT H.
TO: Chuck Robinson
FROM: SCOT LEADERS
DATE : February 15, 2005 :
RIZ: Offer in David Haeg; 4MC-04-024 CR.

Based on our conversation this weekend, the following i1s the offer
the State would extend to Mr. Haeg in order to resolve his case

short of trial.

Haeg will plead to the following misdemeanor counts:

Mr .
Ct 1: Unlawful Acts: Same Day Airborne; 8.54.720(a) (8) (A)
(Amended from 8.54.720(a) (15) and Ccnscolidated with count 2)
Ct 3: Unlawful Acts: Same Day Airborne; 8.54.720(a) (8) (A}
(Amended from 8.54.720(a) (15) and Consolidated with counts 4
& 5)
Ct 6: Unlawful Possession; 5AAC 92.140 (a)
(Consolidated with count 7)
Ct 8: Unsworn Falgsification; 11.56.210(a) (2)
Ct 10: Trap Closed Season; 5 AAC 84.270(14)

Mr. Haeg will receive consecutive sentences as to each cf the above

counts of:

60 days in jail with 55 days suspended, 5 days to serve
Cumulative 300 days in jail with 275 days suspended, 2&

to serve.

20 hours of community work service;
(Composite of 100 hours CWS)

$1000 fine with $750 suspended

Cumulative sentence of 355000 fine with $3750 suspendad.

Commit no hunting, trapping or Big Came Guiding offenses.

interest  in  all  irems seized during  Fne
-t
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investigation. including  but not limited to, Piper
Supercruiser N4011M, Benelli 12 gauge shotgun, Ruger .223
rifle, all traps and snares, all animal parts including hides

of 9 wolves,

Pay restitution in the amount of $5000 joint and several with
Tony Zellers for the 9 wolves killed and the 1 wolf that was
not salvaged from the snare set.

Alaskan hunting and guiding privileges suspended for 3 years
with 2 years of this suspension suspended. That is, Mr.
Haeg’s hunting and guiding - licenses and privileges are
suspended for one year from the date of conviction, and two
years ol suspension remain for imposition by the court if Mr.
Haeg violates probation. During the period of suspension Mr.
Haeg may not participate in any manner in the Big Game Guiding
or Transporting industry, including acting as a booking agent
or maintaining a web site advertising his guiding business.

Alaskan trapping privileges suspended for 7 vyears.

This offer is open until February 25, 2005. The offer is revoked
upon the filing of any substantive motion on behalf of Mr. Haeg in
this case, or the commission of a new offense.

Thank you for your time in working to resolve this matter. Tf you
have any gquestions about the above offer or the case in general,
please contact me.

Sincerely,,
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FACSIMILE TRANSMISSION
COVER SHEET

DISTRICT ATTORNEY’S OFFICE
120 Trading Bay Road, Suite 240
Kenai, AK 99611-7716
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In order to resolve this matter prior to trial the State extends the [ollowing uffer:
Mr. Haeg pleads to the following misdemeanor counts:

Count 1: Unlawtul Acts: Same Day Airborne; As §.54.720(a)(3)(A), 5 AAC 92.095(8)
Wolf taken on 3/5/04 '

Count 2: Unlawful Acts: Same Day Airborne; As 8.54.720()(8}A), 3 AAC 92.095(8)
2 Wolves taken on 3/6/04

Count 3: Unlawful Acts: Same Day Airborne; As §.34.720(a)(8)(A), 3 AAC 92.095(8)
Wolf taken on 3/21/04

Count 4 Unlawful Acts: Same Day Airborne; As 8.34.7200a)(8)(A), S AAC 92.095(8)
Wolf taken on 3/22/04

Count 5: Unlawful Acts: Same Day Airborne; As 8.54.72000)(8)A), 5 AAC 92.095(8)
4 Wolves taken on 3/23/04

Count 6:  Unsworn Falsification; AS 11.56.210(a)(2)

] False information on scaling certificate

Count 7: Unlawful Possession; 5 AAC 92,.140(a)
First 3 wolves taken 3/5-6/04

Count 8 Unlawful Possession; 5 AAC 92.140(a)
6 wolves taken 3/21-23/04

Count 9 Trap Closed Season; 5 AAC 84.275(14)
Open leg-hold trap after 3/31/04

Count 10: Trap Closed Season; 5 AAC 84.275(13)
Open snares after April 30

Count 11: Failure to Salvage; 5 AAC 92.220
Wolf left in snare as of 5/4/04

Mr. Haeg will receive the following agreed sentence as to each count consecutively:

5 days in jail with all 5 days suspended (Composite of 55/55 days jail)

. 10 hours of community work service (Composite of 110 hours CWS)
rd $1000 fine with $800 suspended (Composite of $11,000/$8,800 fne)
+
/ . g ._,M,r, Haeg’s guiding and personal hunting licenses and privileges will be suspended for a period of 1 to 3
ot o e - . . . S
iy { e : L years with the actual term of suspension under this sentence to be determined by the sentencing judge.
Y e _// Partics agree that each years term will end effective July 1. The parties agree that the judge mdy consider..__ . 7
8 ;}j"‘ Mr. Haeg’s conduct in the above charged offenses as well as his conduct in a guided moose hunt in OdtaBér— s
R of 2003 in making its suspension decision. The parties agree that witnesses may appear telephonically for
s ' N - B .
P '(,\ the sentencing hearing,
VAR |
20 ’ The following conditions will apply to cach count concurrently:
¥ _ - .
7 i 10 years of informal probation conditioned upon no jailable offenses and no fish and wildlite, or
wuiding offenses
v Mr. Haeg agrees to forfeitall items seized during the mvestigation, including but notlimited to,
Piper Supercruiser N 401 1M, Benelli 12 gauze shotgun, Ruger 223 ritle, all traps and snares, all
animal parts including hides of 9 wolves '
Mr. Haeg agrees to pay restitution in the amount of 35000 for ihe 9 waolves wken illegaily and 1he
1 woll that was not salvaged (rom his snare set
Mr. Hueyg's trapping priviicges will be suspended for 10 years
= AW
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Typing, etc. Invoice
Rita £. Eddy 907-283-4001

P.O. Bax 3007 . ) . . ‘
Kand, AK 996811 ‘ Data Invoice No.-

| 05/16/05 05-05-41

Eku To ' N . Ship Te
Acbinson & Associatas
35401 Kenal Spur Highway
Soldotna, AKX 99669

“P.O. Number:

"Ship Date

05/16/05:

FO8' . | . Project

Audio Tape Hasg, David, 4MC-$04-24 1 6,50 6.50
5% Sales Tax 5.00% 0.33

Fleasa maka payment 1o Rita Eddy

Total $65.83
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BEFORE THE ALASKA BAR ASSOCIATION

FEE REVIEW COMMITTEE
. THIRD JUDICIAL DISTRICT
David S. Haeg,
Petitidner,
. .VS.

~ File No. 2006F007
BrentR. Cole, '

T N N N e N M N s A

Respondent.

Decision and Award

On March 29, 2994, David Haeg learned that he was the subject of a criminal
investigation when a search warrant was, served on a hunting lodge that he owned. It
devéloped that the Alaska State Troopers were i.nvestigating him fo"r taking wolves “same
day airborne” outside ‘an aréa where agrial wolf control activities were permitted'

Mr. Haeg: hired attorney” Brent Cole to. represent him. He 31gned a written fee

agreement on Apfil 10, 2004 that mcluded the customary stlpulatlon that the: attorney could

not guarantee any particular outcome for the client f The agreémierit provided that Mr. Cole
would bill for legal services at the rate of $200 per hour. Mr. Cole undertook the
representation and-sent Mr. Haeg detailed billing statements on April 21, June I, June 29,
July 26, August 30, October 7, Ogfober 29, November 8, November 30, 2004 and January
31, 2005. Mr. Cole charged a total of $13,389.00 and Mr. Haeg paid $11,329.81.

Mr. Haeg does not dispute the reasonableness of the hourly rate set by Brent Cole or
the amount of time charged for legal services. Rather, Mr. Haeg’s complaint is that Mr.
Cole’s services to him had so little value that he should be excused from paying a fee.

Mr. Haeg has identified three specific failures: 1) Mr. Cole should have filed a
motion to suppress the evidence seized pursuant to the search warrants because the affidavit
submitted to the court in support of the search warrant application was perjured; 2) Mr. Cole

I 510
EXHEBTT A L 17-96 :
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gave him poor advice when he recommended that Mr. Haeg give a statement to the Alaska
State Troopers without first having reached a binding plea agreement; and 3) Mr. Cole
should have moved for specific performance of a plea agreement when the prosecutor
unilaterally changed its terms.

Mr. Haeg did not offer evidence of the points on which the search warrant application
was defective. He argued that the affidavit contained a false statement about the location of
the taking of the wolves, although the taking would have been unlawful even in a correctly-
identified location. We are therefore unable to reach a conclusion that the affidavit was false
in whole or in part or that the misstatement was material. It follows that the panel cannot
decide whether a motion to suppress should have been ﬁled or was likely to have been
granted.
Mr. Cole testified that it was his opinion, from the earllest stage of the case, that the
best case, strategy for Mr. Haeg was: “damage control”. His reasoning was that there was -
sufficient evidence to support a.conviction on one or more counts, and a defense at trial
would be unavailing. It followed. that steps should be taken to get the best possible plea
agreement. Mr. .Cole believed that early cooperation with the authorities would lay the
groundwork for a successful negotiation, and, based upon Mr. Cole’s advice, Mr. Haeg did

volunteer a statement about the offenses to the troopers.
The prosecutor sent Mr. Cois a proposal for a plea and sentencing agreement on

August 18,2004. In the ensuing weeks, the prosecutor and Mr. Cole negotiated adjustments
in some of its terms. By October, a plea agreement had been firmed up. Central to Mr.
Haeg’s concerns was the. suspensxon of his hunting guide hcense which; the ‘agreement’
provided, would be.for one to three years, the exact term to be $et by the court at sentencing.
All other terms of the sentence were fixed, mcludmg the forfeiture of a PA-12 aircraft. The
prosecutor proposed to argue that the license suspension should be at the high end of the
agreed-upon range because he had evidence that Mr. Haeg liad partlclpated in hunting or
guiding violations in connection with a moose hunt the.previous year; the defense had
prcpared evidence to refute the prosecutor’s theory and antlc1pated as much as‘a day of
testimony at the time of sentencing. If Mr. Haeg showed that he was not gullty of the moose
violations, he would be in a better position to argue that the license suspension should be as
short as one year. The entry of plea and imposition of sentence were set for November 9,
2004.
During the weeks that Mr, Cole was negotiating with the state, Mr. Haeg had second
thoughts about the forfeiture of the aircraft, which he thought particularly suited to his work
as a game guide. He had another plane that he could more easily give up, but the prosecutor
had not agreed to allow a “swap”. There had also been some discussion of Mr. Haeg’s
paying some amount of cash in lieu of forfeiture of the aircraft. Mr. Haeg conceived the
id;ea that he could plead guilty to the charges and then allow the judge to decide the terms of
the sentence, including jail time, fines, forfeitures, license revocation and the length and
termns of probation [t was his hope to persuade the judge to return the plane to him.
MHEIT__ L] ,
L1341
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Brent Cole vehemently opposed Mr. Haeg’s “open sentencing” idea. He was
concerned about the application of A.S. 08.54.605, which effectively requires a five-year
suspension of a guide license when a guide is sentenced to more than five days or more than
$1000 on a hunting violation. He thought it likely that a judge would exceed the five-day or
$1000 threshold at open sentencing with the result that Mr. Haeg would lose his license for
a full five years and ultimately bankrupt his lodge and guiding businesses. He also doubted
that a judge would allow Mr. Haeg to keep the plane used in the commission of the offenses.
However, at Mr. Haeg’s insistence, Mr. Cole one day asked the prosecutor whether the

prosecutor would object to Mr. Haeg’s pleading guilty to the charges under discussion and

“going open sentencing” (having the judge select all the terms of the sentence) and the

prosecutor indicated he would have no objection. |
Mr. Haeg and his witnesses appear to have believed that Mr. Haeg was proceeding

with some version of an “open sentencing” option on November 9. Mr. Cole testified that
he was prepared to go forward with the negotiated plea agreement on that day, which left to
the judge’s discretion only the length of the license suspensxon within a one- to three-year
range.
Mr. Cole testified that, a few days before the hearing, the prosecutor advised counsel
that he was filing an amended information to include a charge that carried a mandatory three-
year license suspension. He notified Mr. Haeg of the change on November 8. In arecorded
telephone call on January 9, 2005 [Exhibit 19, page 6], Mr. Cole recalled the prosecutor’s
change of heart somewhat differently. On that date he said that the prosecutor had threatened
to amend the charges to include one that required a minimum three-year license suspensxon

unless Mr. Haeg agieed to the forfeiture of the PA-12 aircraft. In any event, the news of a | |

change in the terms of the plea agreement threw the deferise team into disarray. Mr: Cole
asked the prosecutor to reconsider and, in the evening hours of November 8, they eventually

reached a new-agreement that mcluded all the terms of the plea agreement previouslyreached.

with the change that the licénse: suspension would be retroactive to May 2005 and would end
June 30, 2006. The form of the license suspension term was to be 36 months w1th 20 ‘months

suspended. The parties. proposed to do just an arraignment on: November 9 and thento seek

approval of the agreement from the Division of Occupational L1censmg before formally
entering the plea. The new deal left nothing to the court’s discretion, obviating the need for

a contested evidentiary hearing on the moose case.
Mr. Cole, Mr. Haeg, and Mr. Haeg’s witnesses went out to dinner together after the

re-negotiated deal was made with the prosecutor to celebrate the disposition of the case. The
next day, Mr. Haeg was arraigned on the charges.

Mr. Haeg, however, had apparently not given up on the idea of open sentencing. He
did not consummate the plea agreement. He eventually discharged Mr. Cole and hired other
counsel. With his new attorney, Mr. Haeg went to trial and was convicted. The judge
suspended his guiding license for five years and forfeited the PA-12 aircraft. The judge that
ultimately imposed sentence was the same judge that would have sentenced Mr, Haeg, had

17 1 1342
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he pleaded guilty pursuant to a plea agreement.
Mr. Haeg has not proved that Mr, Cole’s services were valueless to him. Neither

party offered expert testimony regarding the quality of Mr. Cole’s efforts, but the panel can

draw from the evidence two measures of the merits of Mr. Cole’s services to Mr. Haeg.

The first has to do with Mr.Cole’s advice to Mr. Haeg that he should not leave the terms of

the sentence to the discretion of Judge Murphy. The plea agreement that Mr. Cole presented

to Mr. Haeg on November 8 was plainly more favorable to Mr. Haeg than “open

sentencing” turned out to be, so it appears, with the benefit of hindsight, that Mr. Cole’s
.advice that Mr. Haeg should accept a plea agreement was sound.

. Mr. Haeg argues that Mr. Cole should have moved to suppress the evidence taken
pursuant to the search warrants and should have moved for specific performance of an “open
sentencing” agreement. But no evidence was presented that Mr. Haeg’s second lawycr filed
such motions. Comparison of the steps taken by another attorney, while not proving the
quality of Mr. Cole’s counsel, goes a way toward showing that a competent attorney would
not necessarily have filed these motions. And, again, if Mr. Cole or another attorney had
been successful in enforcing an agreement to “open sentencmg”, it is likely that Mr. Haeg
would have gotten the same very severe sentence that was eventually imposed.

The panel has been presented no other evidence to support a finding that Mr. Cole s
representatlon of Mr. Haeg was so deficient that no fee is due. :

AWARD

- Mr. Cole conceded at the hearing that Mr. Haeg was mistakenly charged $3'70 as
reimbursement for a plane fare.- The panel therefore finds, based on this admission, that the

total fee charged Mr. Haeg should be reduced by $370.
In other respects, the panel finds in favor of the respondent, Brent Cole. Petitioner

sh‘all pay the balance of the fee, or $2689:19.
| NO REFERRAL TO DISCIPLINE COUNSEL

The panel finds no basis for a referral to discipline counsel.

~Nancy Shaw, Panel Chair Robyn Johnson
August™tZ, 2006 August _<S |, 2006

Lol F

Yale Metzger

August_g____ 2006
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

DAVID S. HAEG, ;
R
Appellant, ) C@,
) e Uy, , 2o
BRENT R. COLE, ) O §s
. ) aQ
Appellee. )
) - Case No.: 3KN-06-844 CI

- MEMORANDUM DECISION AND ORDER
David S. Haeg appeals the August 25, 2006 decision of the Alaska Bar Association Fee

Aubitration Panel (“panel”) awarding Brent Cole $2,689.19. The Appéuam alleges ten points on
appc_eai, érguing that the a\;srard ‘was procﬁred by fraud, there waé corruption among the arbit.ratdrs, -
there was partiality among thel arbitrators, the arbitrators exceeded their powers, the; arbitrators’
decision.did not address the issues the appellant presented, the arbi_tratét;s did not 'fnak¢ a referral to |
discipline the appellant’_s couris_ei, the ‘deci.sion did not réﬂect the evidence, .t'he deci.sion did not

- comply with the Alaska Rules of Professionai Conduct or Alaska Bar Rule 40}& largé portion of the
official f_eCord of the proceedings has béen 1ost, and that the decision apd award afe in iriql—ation 6f
the U.S. aﬁd Ala'ska Constitutions, |

For the r-easons' set forth below, the court modifies the judgment of the panél to reflect the

correctjudgment of $1,689.19.

| CASE HISTORY

Both parties offer their own versions of what occurred during the course of proceedings of
the Appellant’s criminal trial. However, the factual history of the Appéllant’s criminal case is a

matter reserved for his criminal appeal. The only issue before this court on appeal is whether there

acmr__ 17 t fsdd
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isa basis‘ to vacate or modify the panel’s decision. Therefore, the court only offers an abbreviated
case history to the point. that it is relevant to the current appeal.
The Appetlant, David Haeg, retained the Appellee, Brent Cole, as his counsel on April 9,
2004 after learning that he was the subject of an‘investigation concerning Fish and Game violations,
The Appellant signed a fee agreementA with the Appellee, agreeing to pay $200.00 per hour for the
Appellee’s services. The Appell_ee sent the Appellant monthly bills and represented the Appel}ant
through th§ summer and fall of 2004, Both parties offer differing versions of events of how the
criminal. éase progressed, but it épp.ears that the panel accepted the version presented by the
Appellee. The only facts that are relévant on this appeal are that the Appéllant fired the Apﬁellee '
during these criminal ﬁrdcéedings prior to the time a pléa ageeﬁent could be enfered, that the |
' Appellmt‘pfoceede‘d to take his case to trial with 2 new attorney, and th;at the Appellant was
convicted at trial, The conviction le& to the judge suspending the Appellant’s hunting guidellicense
for five years and foffciting his PA-12 aircraft. | |
T:lie, Appellant still had an a:ﬁount left ovﬁng on his fee égreemEnt when he fired the

Appellee, which he refused to pay. 'The-Appellée did not pursue the Appella.n_t. for this.unpéid

amount and appeared willing to write the losses off. The Appellant then filed grievances against the

Appe]le‘e.'with' the Bar and reqﬁested that the Appellee be referred for‘di'scipline. The Appellant
subéequentty filed for feé arbitration in an amount that exceeded $5,000.00. Pursuant to Bar Rules,
an arbitration panel was cdnvened. After oral argument, the panel issued a decision on August 25,
2006 thaf awarded the Appellee the unpaid portion of his fee agreement. This appeal followed.
STANDARD OF REVIEW
Alaska employs mandatory fee arbitration between clients and a.ttomeys if a client

commences such an action.' The court is to give great deference to the arbitrator’s findings of fact

menT_ (7 1 1345

!
Alaska Bar Rule 34(h). -
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and law, and is “loathe to vacate an award made 5y an arbitrator.””? In reviewing the award of a fee
arbitration committee, the court cannot review the pariel’s findings of fact, even if the findings were
in gross emror.> Further, the court cannot review the decision .‘on its merits.® The court can oqu
review the decision based on the reasons set forth in AS 09.43.120 'through AS 09.43.180.°
Therefore, in reviewing this appeal, the court will only vacate the award if it finds the Appellant has
proven the factors under AS 09.43.120(a) and will oply ﬁlodify the award if the Appellant has
proven thé factors under AS 09.43.130(a). - -
| DISCUSSION

The Appeliant uses his brief to argue the merits of his criminal case. However, the issue
before this court is ﬁot ﬁvﬁether the Appell‘ah_t’s conviction should stand. That issue is reserved
solely for the Appellant’s criminal appeal. The court further cannot reassess tﬁe evidence presented

before the panel or the credibility of the witnesses. The court is limited to fmding whether the

award made by the arbitrators may be 'modiﬁed or vacated pursuant to AS 09.43.120 and AS

09.43.130.”
The Appellant argues tﬁét the pénel’s decision. should be vaéated because the Appél_lee_
perjuredéhi-ms\clf at the panel. ‘He‘also argues that the evidence he prése_nted agéinst the Appellee
was numerous and of éigniﬁ'cant weight. He claims. thgt the panel’s Aacceptahc:e,.of thé Appellee’s
| testimony ovef his evide'nce shows corruption and partiaﬁty on the part of the arbi&ators. However,
the fact that the arbitrators weighed the evidence in a manner unfavorable to tht;: Appellant is not

evidence of corruption. There is no doubt that the Appellant believes his evidence was more

? Butler v, Dunlap, 931 P.2d 1036, 1038 (Alaska 1997)(quon’ng Depart. Of Pub. Safety v. Public Safety Employees, 732
P.2d 1090; 1093 (Alaska 1987)).

) Breeze v, Sims, 778 P.2d 215, 217-18 (Alaska 1989),

) A‘, Fred Miller v, Purvis, 921 P.2d 610, 618 (Alaska 1996).

o | IR
* Alaska Bar Rule 40(a)(2). EXHIBIT A ]ee L1 -;_--}
PAGE 7 gel] 802
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credible than that of the Appellee, but again, this court is without the authority to reassess the
credibility of the witnesses or the weight of the evidence presented to the panel. Therefore, the
court does not find the fact that the panel accepted the Appellee’s testimony as more eredible than
the Appellant’s evidence as an indication of corruption and will not vacate the award on this point.

The Appellant argues that the fact the panel consisted of two attorneys and one full-time
court employee suggests partiality among the erbitrators for the Appellee. The court finds no merit

to the Appellant’s argument. Pursuant to Alaska Bar Rule 37(c), an arbitration panel consists of

two attorneys .and one member of the public. The fact that the panel consisted of attorneys and a

court employee is not evidence of l)ias.

The Appellant argues that there is a clear inclicationv of bias and corruption among the
arbitrators because their decision and award does not reflect the testimony and evidence the
Appellant presented before the panel. .The Appellant contends that he overwhelrmngly proved that
the Appellee perjured hlmself to the panel -and that the panel 1gnored this ev1dence and helped the
- Appelles in his case. Again, this court does not reassess the weight of the ev1dence or review the
facts preeented to the panel. The fact that rhe panel acoepted the Appellee’s version of evenls does
‘not indic;ate bias or corrupﬁon among the arbitrators. |

The Appel_lant' further contends that the panel.wa_s corrupt and bias because it stated that the
Appellant only identiﬁ'erl three failures_of the Appellee when the Appellant argued he should be
excueed from paying the fee. The Appellant claims that he argued numerous other issues to the
panel, reiterating that the Appellee perjured himseif numerous times and | that the Appellee
intentionally lied to the Appellant during tlle course of his representation. Again, the fact that the
panel chose to reject the Appellant’s arguments is not evidence of bias or corruption. The panel
expressly stated that it could not find evidence to support the Appellant’s arguments during the

arbitration. While the court again acxnowledges that the Appellant believes he met this burden, it is
gl DET..._.,J ‘7____ et 1 I_ y 1 by
SAGE 3 Uu"__,,i__ $03
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without authority to reassess ;the panel’s factual determination and does not find evident bias among
the arbitrators in choosing to exclude some of the Appellant’s arguments in its decision.

The Appellant offers other argument regarding evidence of bias and corruption among the
arbitrators, but it is again repetitive of what has already been stated. Pursuant to AS 09.43.120(a), a
court may only vacate the panel’s award if: (1) the award was procured by fraud or other undue
means; (2) there was evident partialit& by an arbitrator appointed as a neutrall or corruption in any of
the arbitrators or misconduct prejudicing the rights of a party; (3) fhc arbitrators exceeded their
powers;.(4) the arbitrators refused to postpone the hearing upon sufﬁdiept'cause being shown for
postpqnemént or refused to hear evidence material to the co_ntfoversy or otherwise so conducted the
'heaﬁng,. cdntra_ry to the pfovisions of AS 09.43.050, .as‘ to prejudice substantially the rights of a
parfy; of“(S) there was no arbitration agreement and the issue was not adversely detefmined in
proce:diﬁgs under AS 09.43.020 and the pai'ty did not participate in the éfbitratio_n hearing Qithout

raising the objecﬁon. This court ca.ﬁnpt find that the Appellant has met his burden in proving

evident partiality ‘or corruption amoﬁg the arbit.rators." While the court acknowledgés that the :

Ap'péllatit believes he presented .sufﬁcient evidcﬁce to support a différcnt award, fhis cburt cannot
reassess the facts presented to th_e- panel. The court can only. 106_1( to see if there was'_eﬁdént
| partiality and corruption ;cxmong the arbitrators. Upon reviewing the record, thé court is unable to
make this determination’ and finds that the panel acted w1thm their powers when makiﬁg the award.
Even if the Appellant presented a magnitude of evidence to the panel that supported his claim, this
would not be enough for the court to vacate the award. This court is without authority to vacate an
award due to “fraud or other undue means” éven if the panel made gross errors in their decision.?
The only argument the Appellant offers repeatedly to prove his contention of fraud, evident

partiality, and corruption among the arbitrators is that the panel issued a decision in favor of the
[ ta111) Y Y B

® Alaska State Housing Authority v, Riley Pleas, Inc., 586 P.2d 1244, 1247 (Alaska 1978),
804
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Appellee despite of what he claims is “overwhelming” evidence in support of his position, This is
not evidence of “evident” partiality. For the court to find bias among the arbitrators on this basis
would require the court to inquire into the merits of the panel’s decision. As stated multiple times,
this court is without authority to do so. Therefore, the court must defer to the panel and upholds the
panel’s decision to award the Appellee his fees.

Finally, the Appellant contends that the panel exceeded its powers by awarding the Appellee
funds that he never requested. He further argues that the arbitration panel a\lvarded the Appellee a
$~1‘-QOO 00.more than the Apprellee was owed. The Appellant suggeets that this also demonstrated
corrupnon on the part of the arb1trators as the Appellee had never requested these fees.

The court dlsagrees that the panel exceeded its power to make this award. When the
Appellant pursued fee arbltratlon, hlS fee agreement with the Appellee became a proper matter for
cons1derat10n ‘The fact that the Appellee had elected not to pursue the Appellant for the remainder
of h1s undue balance prior to the Appellant s commencement of. tl'us actwn d1d not constitute a
waiver that would preverit the panel ﬁ'om considering th15 issue. At the panel, the arbxtrators were
presented with the parttes fee agreement, The Appellant did not dispute that he entered into & fee
agreement for $200_ per hour with the Appellee.' ’l‘he Appellant did not: dispute the t1me s_l'leets,
presehtedv by the Appellee that demonstrated the time spent- by the Appellee. tvorkid'g on the
Appellartt’s case. The 'Appellant only challenged a charge re'ﬂecting air travel to McGrath, and the
Appeliee agreed that this was an improper charge. The Appellant acknowledged that he had not
paid the remainder left owing on the parties’ fee agreement, which reﬂected an amount of
$2,059.19. The Appellant only challenged the quality of the Appellee’s services. The panel
concluded that the Appellee had effectively represented the Appellant and awarded the Appellee the

amount left owing on the parties’ fee agreement.

et 11345
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The Appellant made his fee agreement with the Appellee a proper issue for consideratiqn
when he decided to pursue fee arbitration and cannot argue waiver now. Therefore, pursuant to AS
09.43.120(a)(3j, the court does not find that the panel éxceeded theif powers and will not vacate the
award. However, pursuant to AS 09.43.130(a)(1), the court does find that the award should be
modified due to an evident miscalculation oh the part of the arbitrators. The panel’s decision
acknowledges that the Appellant had paid $1 1,329.81‘ to the Appellee for his services. The panel

also acknowledges that the Appellee had charged the Appellant $13,389.00 for his services. The
| difference beweeﬂ'the‘se,hﬂd amounts equal $2,059.19. The panel further c;'redited the Appellant
$370.003for, the Appellee’s travei expenses. Therefore, the correct amountlthét 'should be awarded
| is $-1,689.19.. However, the court finds that this-miscalculatidn in the panel’s éward was due to

clerical error, and is not evidence of corruption or bias among the arbitrators.

e : L
DATED in Kenai, Alaska, this l)_ day of

, 2007,
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LAW OFPICES OF

MARSTON & COLE, P.C.

745 WEST FOURTH AVENUE, SUITE 502 TELEPHONE (907) 277-3001

INB. MARSTON
o ANCHORAGE, ALASKA 99501-2136

BRENTR.COLE TELECOPIER (907) 2177-1002

COLLEEN] MOORE

December 23, 2004
VIA FACSIMILE ‘

Mr. Scot Leaders _
Assistant Attorney General '
Office of Special Prosecutions & Appeals
310 K Street. Ste. 308
. Anchorage, Alaska 99501

Re: SOA v. Haeg o
Our Client: David Haeg
Our File No.: 102.484

Dear Scot:

This letter is-a follow-up to our recent conversations regarding Mr. Haeg’s statemnent
to law enforcement officers during the course of this.investigation. As you will recall, you
required that as a condition of any deal, Mr. Haeg prepare a map indicating where the various
wolves were killed. My client prepared this map and I forwarded it to you when you wefe
down in Kenai. See Exhibit A. My notes reflect that you and I engaged in a number of
settlement discussions in April and early May 2004 where we discussed not only the
parameters of my client giving a statement, but also the timing of such a meeting.

I spoke to Mr. Fitzgerald on April 28, 2004, and he inquired of me about whether or
not our clients’ statements could be used against them if we failed to reach a resolution on
this case. Iindicated to him that [ did not know, but I assumed that this voluntary statement
by my client was being done pursuant to our settlement discussions.

My notes and time records reflect that I spoke with you on both May 6 and May 7,
2004, in an attempt to discuss our upcoming meeting. At one of these meetings, | recall
discussing this issue with. When I asked you about this issue, you indicated to me that since
his statement was being given pursuant to our settlement discussions, that it could not be
used against David Haeg, I have discussed this matter with Mr. Fitzgerald and he also agrees
that he and [ discussed this issue and he had the same understanding with regard to his client.

T = L W _ V /
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Mr. Scot Leaders
December 23, 2004
Page 2

Since I am no longer the attorney of record for Mr. Haeg, [ am only sending this letter
at the request of Mr. Robinson. Please contact him with any responses you might have to thé
contents of this letter. Please be advised, however, that I am prepared to sign an affidavit for
the Court statmg the essence of this lettcr if requued on behalf of Mr. Haeg.

Thank you for your anticipated cooperation. If you have any further questions or
concerns, please do not hesitate to contact me.

Very truiy yours,

MARSTON & COLE, P.C.

(?"B:;?QL

Brent R. Cole

BRC/lac :
cc: Mr. Robinson -
- Mr. David Haeg
Mr. Kevin Fitzgerald

\.r.)
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LAW QFFICES OF

MARSTON & COLE, P.C.

T4S WESTFOURTH AVENUE, SUITE 502
ANCHORAGE, ALASKA 99501.2136

ERINB. MARSTON TELEPIHHONE (907) 277-8001

BRENT R.COLE TELECOPIER (U07)277-8%002

March 30, 2007

VIA FACSIMILE

Louise R. Driscoll, Esg.
Assistant Bar Counsel

Alaska Bar Association

P.O. Box 100279

Anchorage, Alaska 99510-0279

Re: David Haeg/Attorney Grievance Received
ABA File No. 2006D163

Dear Ms. Driscoll:

I am writing this letter in response to your letter to me dated March 7, 2007, asking me to
respond again to the grievance filed by Mr. David Haeg on or about October 6, 2005. Again, [ am
assuming that because Mr. Haeg has filed a bar complaint against me, that the attorney/client
privilege has been waived and I am allowed to disclose previously confidential communications with
my client to you in my response. I wish to incorporate in this response my prior letter to you dated
March 9, 2006. Additionaliy, { wish to incorporate the record of the three-day fee arbitration hearing
which was held this past summer. A number of these same contentions were raised by Mr. Haeg at
this hearing. Inthe course of the testimony, many of these very 1ssues were addressed by me and the
fee arbitration panel in that hearing and the panel’s written ruling rejecting Mr. Flaeg’s claims. With
that in mind, I will attempt to address the questions contained in both your letter to me and Mr.
Hacg's complaint.

1. Whether suppression of search warrants due to either alleged errors or perjury
by Trooper Brent Gibbons in affidavits would result in dismissal of criminal
charges against Mr. Haeg?

Technically, [ believe what you mean to ask is whether suppression of the evidence seized
during the course of the scarch warrants due to errors or perjury by Trooper Gibbons in affidavits
would result in dismissal of criminal charges against Mr. [Haeg. Additionally, there were at least
three search warrants issued in this case: one of Mr. Haeg’s lodge; one of Mr, Haeg’s home; and one
for his airplane. 1’m assuming you mean to ask whether suppression of all the evidence of all three
search warrants would have resulted in the dismissal of charges. Obviously. this question could have
been answered in the course of Mr. Haeg’s criminal case if he or his counsel, Chuck Robinson, had
chosen to file a motion to suppress the evidence in that case. [ am assuming you are asking me this
in the context of why certain strategic decisions to cooperate rather than file substantive motions

“were made at the beginning of the case.

xS
sage\___UE_1O.
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Louise R. Driscoll, Esq
March 30, 2007
Page 2

In my opinion, even if the evidence seized in the course of the search warrant werc
suppressed, it would not have resulted in the dismissal of the charges against Mr. Haeg. This was
not a case where the evidence against Mr. Haeg was solely derived from a search warrant. [ do not
have the evidence logs of what was seized in the course of these search warrants', so I am limited
in answering this question. But it was clear to me that the State has sufficient circumstantial
evidence to prove a number of violations based simply on Trooper Gibbons’ observations in the field
and the evidence he seized during this field investigation.

These observations were generally found in the search warrant affidavit filed by Trooper
Gibbons. The search warrants affidavits describe his discussions with Mr. Haeg and Mr. Zellers, his
observations of the plane they were operating, and their statements about the special firearms and
ammunition they would be using during their hunt. The search warrant also describes observations
consistent with the aerial killing of four wolves. Additionally, the statement of Trooper Gibbons
described how the airplane that landed in the snow to pick up the wolves had skies and a tail wheel
like Mr. Haeg’s airplane. It also describes that the pellets seized at the scene were like those
described by Mr. Zellers in McGrath. Given that Mr. Haeg’s lodge was in the vicinity of the kill site
(in air miles), this was a logical place to search.

All of this information was circumstantial evidence that Mr. Haeg and Mr. Zellers
committed four counts of unlawful killing outside the permit area and unlawful possession of
illegally taken animals. After the search warrants were executed, law enforcement officers firmly
believed Mr. Hacg, a registered guide in Alaska, committed a number of fish and game violations
that placed into question a highly publicized wolf hunting program. [ don’t belicve they would have
voluntarily dismissed any charges and would have proceeded regardless of a court determination

suppressing this evidence.

[ think it 1s important to review the first search warrant affidavit provided by Trooper
Gibbens which sought to search Mr. Haeg's lodge. [ will provide you with a copy on Monday. This
affidavit makes no mention about which Game Management Unit (“GMU’") Mr. Haeg hunts or in
which GMU his lodge is located. Thave reviewed this and do not believe that a motion to suppress
could have been successful in suppressing the evidence seized at his lodge including the four
carcasses that were recovered. Law enforcement officers would have tied those four carcasses to the
kill sites in the ficld. This would have tied Mr. Haeg directly to four wolf kills outside the permit
area. Additionally, because of the language in AS 08.54.603, conviction of just one charge can have

very damaging consequences.

Finally, filing a motion to suppress and arguing for the suppression of evidence occurs when
a case cannot settle. T am still surprised that Mr. Faeg did not file motions to suppress the evidence
at his trial. Clearly, however, the signal you send the prosecutor when you file these motions is that
you are going to resist any offers and take this case to trial. If you take such action, you have to be

'[ delivered all of this material to Mr. Robinson when he took over the representation of Mr.
Hacg.
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Loutse R. Driscoll, Esq
March 30, 2007
Page 3

prepared to accept the consequences, which in Mr. Haeg’s case, were almost all bad. Mr. I]aeu and
I discussed this on a number of occasions.

As I noted in my testimony before the fee arbitration committee, [ discussed the alternatives
with Mr. Haeg and encouraged him to cooperate with law enforcement to 1) avoid being charged
federally, 2) avoid being charged with felony Tampering with Evidence, and 3) avoid “opening
sentencing” on misdemeanors with the assistant District Attorney arguing more than a $1000 fine,
more than five days in jail, or a hunting license suspension. Any or all of these results would have
resulted in Mr. Haeg losing his right to guide under AS 08.54.605. We¢ made the decision to
cooperate with the government’s investigation and not fight the charges in an effort to mitigate Mr.
Haeg’s damages and avoid losing his guide license. Ultimately a deal was in place where he would
have been taking clients out as a guide in September 2005, one year after the event. He ultimately
rejected that offer, fired me, and chose to challenge the State at trial. When he lost, he faced the
situation, 1 always tried to avoid--being subject to “open sentencing” with an assistant district
attorney arguing to impose sanctions that resulted in his loss of his guide license for five years.

2. Whether a wolf control violation would affect Mr. Haeg’s guide license because
he was not acting as a guide at the time of the alleged violations?

Ireally do not understand what you mean by a “wolf control violation.” None of his charges
were “violations” subjecting him to a simple $300 or $500.00. Mr. Haeg violated the terms of his
permit which allowed him to shoot wolves from the air in a particular area. He did this by traveling
many miles beyond the permitted area and killing the wolves while flying his plane. By engaging
in this conduct, or assisting Mr. Zellers, he shot wolves from an airplane which is illegal; he killed
wolves without the authority of his permit which was illegal; he transported game knowing it to
be illegally taken which is against the law; he or Mr. Zellers falsified the sealing records for these
skins which was against the law. And each killing of a wolfl was a separate crime and subjected
him to numerous misdemeanor charges. All of these actions constituted misdemeanor offenses
under Alaska’s laws. See AS 16.05.925. The State also mentioned that it believed Mr. Haeg had
violated Alaska’s law against Tampering with Evidence which 1s a C Felony.

At a criminal sentencing for simply violating his permit, among other things, a trial court
would be free to listen to arguments about whether or not the Court should also suspend or revoke
Mr. Haeg’s guide license. But this was never what Mr. Haeg was charged with—he was charged
with a numbel of other types of crimes including unlawful possession, 1llega guiding, and unsworn
falsification. Guides have special duties and responsibilities in Alaska. In many respects they are
a sclf-regulating industry because there are not nearly enough law enforcement officers to cover
the vast hunlm(T areas. | was told, and had every expectation that the State would argue, that Mr.
Haeg’s actions in this casc reflected poorly on his ability to be a guide. They demonstr ated he felt
he was above the law, that the terms of a permit which gave him a license to kill wolves could be
ignored, that he would not turn himself or others in if a game violation occurred, and that he was
willing to lie on Fish and Game forms to cover up his criminal behavior. But again. it did not
matter because if the court imposed a sentence of more than $1,000 or more than five days in jail.
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Mr. Haeg was going to lose his guide license by administrative action pursuant to AS 08.54.603,
no matter what the court decided.

Mr. Haeg’s argument that his guide license should not have been affected by his criminal
conduct is also inconsistent with the language of AS 08.54.605 and AS 08.54.720(a). AS
08.54.605 precludes a person from getting his guide license for five years, if the person is convicted
of “a violation of a state hunting statute or regulation...” I always believed Mr. Haeg’s criminal
conduct fell within the language of this statute. While I understand he believes that he was trapping
and trapping is different from hunting, I never felt this was a strong argument, particularly at the
administrative level where the burden of proof is so much lower than in criminal cases.?

Additionally, the actions of Mr. Haeg also arguably violated the following guiding laws:
AS 08.54.720(a)(1), (8)(A) and (B), and (15). Sections (2)(1) and (a)(8) are broadly worded to
include violations of “game” statutes or regulations. Mr. Haeg’s criminal conduct killing these
wolves outside the permitted area while flying his plane constitutes a violation of a “game’™ statute
or regulation. Section (15) makes 1t unlawful to violate a statute or regulation prohibiting hunting
on the same day airborne. Without the authority of his permit, Mr. Haeg clearly violated this
statute which required that he lose his guide license for at least three years, regardless of the

sentence imposed.

[ always believed that the fact that Mr. Haeg was a licensed guide in Alaska at the time he
committed these crimes was going to negatively impact any sentence he received. That 1s why |
constantly urged him to seek a settlement with the State of Alaska so he could avoid the five-year
ban on getting his guide license. He chose to reject my guidance on this, fired me, and challenged
the State at trial. By doing so, he ultimately ended up in an open sentence situation which virtually
assured him losing his guide license for five years.

3. Whether suspension of Mr. Haeg’s guide license would be ordered retroactive

to reflect the time prior to sentencing that Mr. Haeg was not acting as a guide?

This 1s simply a matter that is left to the discretion of the sentencing judge. Certainly Mr.
Haeg could have and should have made this argument at his sentencing. That is one recason why
an attorney representing a defendant in these types of cases gets an agreement with the prosecutor
to avoid what happened to Mr. Haeg. At all times during my discussions with Mr. Leaders, it was
-clear that the State did not intend to agree to anything less than a one-year license revocation. ]
urged Mr. Haeg to cancel his hunts in the fall of 2004 and the spring of 2004 because | felt this was

: AS 16.05.940(21) defines “hunting” as the taking of game under parts of title i6 and
its regulations. AS 16.05.940(34) defines “taking™ to mean “taking, pursuing, hunting, fishing,
trapping, or in any manner disturbing, capturing, or killing or attempting to take, pursue, hunt, fish,
trap. or in any manner capture or kill fish or game.” (Emphasis added.)

3 AS 15.05.940(19) defines game to be any species of bird, reptile or mammal.
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going to happen anyway and to show the State that we were serious about resolving this case. |
discussed this with Mr. Leaders and this was part of the deal that was presented to Mr. Haeg on the
evening of November §, 2004, Mr. Haceg later rejected this deal and went to trial. When he was
convicted of the charges, he was left in an “open sentence” situation which allowed the court some
discretion of when to start any license revocation. Ifthe court had not taken any action on his guide
license, then the ban would have been governed by AS 08.54.605 which precluded him from
getting his guide license five years from the date of his sentencing.

4. The physical evidence possessed by the State of Alaska that allegedly
demonstrated that Mr. Haeg was guilty of same day airborne taking of wolves
outside a permit area.

Again, [ do not have the police reports which were given to Mr. Robinson to refer to prior
to answering this question. But generally, law enforcement had the following evidence: 1) Trooper
Gibbons’ observations of the plane when he saw Mr. Haeg and Mr. Zellers in McGrath on March
21, 2004; 2) Trooper Gibbons’ observations on March 26-27, 2004 and the physical cvidence
scized on that date; 3) the physical evidence at Mr. Haeg's lodge including the wolf carcasses; 4)
the physical evidence seized at Mr. Haeg’s home including the firearms; 5) the wolf skins; 6) the
false documents that Mr. Haeg and Mr. Zellers relating to the trapping of wolves; 7) the statements
of Mr. Zellers; and (8) the statements of Mr. Haeg,

5. The difference in terms of the plea agreement originally reached between the
parties and the plea agreement reached on the evening of November 8, 2004.

Your question assumes that a plea agreement was reached between the parties before
November 8, 2004. I do net belicve that a plea agreement occurred puor to November 8§, 2004.
I discussed a number of possible scenarios for lcsolvmﬁ this case prior to that date with M.
Lecaders and Mr. Haeg and [ do not believe that there was ever a “mutual meeting of the minds”
between the parties. Among the scenarios that were discussed were the following:

A. A plea to certain charges in the original information with all terms set
except license revocation. The only part of the sentence left open was the
length of time of the guide license revocation. We had agreed on a
minimum of one year revocation with a maximum of three years. The State
intended to present evidence of other illegal activity against Mr. Hacg to
increase the length of the revocation; we intended to present evidence that
Mr. Haeg engaged in no other illegal activities and to give reasons why Mr.
Haeg should only receive the minimum one year revocation contemplated
by the agreement. Jail time, fines, restitution and forfeiture were already set.
I believed Mr. Haeg wanted to proceed with this offer in mind and I thought
the purpose for traveling to McGrath on November 9, 2004 was to have a
sentencing under this option.
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A plea to certain charges in the original information with open
sentencing. Shortly after discussing the terms noted above, 1 spoke with
Mr. Haeg and he wanted to know if he could go forward with the modified
charges and “open sentencing.” “Open sentencing” obviously means there
is no agreed upon terms, that the parties simply argue the merits of their case
to the court and let the court decide the appropriate sentence. A defendant
can receive anything from the mandatory minimum sentence or the
maximum sentence in terms of jail, fine, restitution, probation, forfeiture
within the confines of the law. Mr. Haeg stated he wanted to do this because
he wanted to try and get back his plane which had been seized. 1 told him
in my opinion, if the DA argued for the forfeiture of the plane, it was going
to happen and that we should not waste our time, but T would ask. 1 later
asked Mr. Leaders about this and he initially said he had no problem with
this. Later he called me back and said he would not agree to this—that he
would change the guiding counts to charges under AS 08.54.720(a)(13)
which required a minimum three-year license revocation for a penalty if Mr.
Haeg wanted to plea no contest and go forward “open sentencing.” I believe
[ told this to Mr. Haeg over the telephone prior to November 8, 2004,
although a letter I wrote on July 6, 2003, indicates this may have occurred
later at the meeting. Mr. Leaders filed the second information about four
days before we were scheduling an arraignment/change of plea/sentencing.
Mr. Haeg wanted to know why Mr. Leaders changed his mind and [ could
not give him a good answer.

Plead open sentencing to all the charges in the original information.
Never seriously considered but discussed. I told Mr. Haeg that pleading to
open sentencing was not a good option because of AS 08.54.605, and 1t
should be avoided at all costs.

Plead open sentencing to all the charges in the second information.
Never seriously considered because I believed we reached a resolution of
this case on evening of November §, 2004. Additionally pleading open
sentencing was not a good option because of AS 08.54.603.

Plead to the Original Offer by the State. The State of Alaska made a
settlement offer in August 18, 2004, which if accepted would have
constituted a criminal 11 plea agreement. This had set charges to be plead
to, a set period of incarceration, set fines and restitution, revoked his hunting
privileges for a set period, and called for a two-year loss of Mr. [Haeg’s
guide license. [ urged Mr. Haeg not to accept this because I felt 1 could
negotiate a better deal. He never did accept this offer but it was discussed.
This was set out in a memorandum to me from Mr. Leaders in August 18,
2004.
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November 8, 2004 Agreement. The agreement was reached between the parties on the evening
of November 8, 2004. There was a set jail sentence (slightly longer than originally contemplated),
a set fine, a set restitution, a set period for a license revocation, and set terms of probation. It
required a novel suspension of a suspension of Mr. Haeg’s guide license which was going to allow
him to guide in September of 2005. I wanted the Division of Occupational Licensing to agree to
this arrangement because of my prior problems with this Agency. See Bovd v. State of Alaska,
977 P.2d 113 (Alaska 1999). This called for a license suspension of 30 months with 14 months
suspended retroactive to March 2004. This would have allowed Mr. Haeg to begin guiding on

September 1, 2005.

6. Any and all actions you took to comply with the witness subpoena served upon
you to testify at Mr. Haeg’s trial in McGrath.

As [ indicated before, after I received my subpoena, [ contacted Mr. Robinson’s office and
spoke with both his assistant and Mr. Robinson. The first scheduled sentencing was right at the
beginning of September when | was planning on going hunting. 1 sent a letter to Mr. Robinson
about this and indicated it would be a hardship. I was told they expected the sentencing to be

continued.

After I was notified the sentencing was continued to September 29, 2003, I spoke with Mr.
Robinson’s assistant and Mr. Robinson. 1 tcld Mr. Robinson that T did not belicve I would be a
good witness for Mr. Haeg. Itold him that if he called me as a witness, I believe the attorney client
privilege would be waived. I had substantial concerns about Mr. Hlaeg’s mental health and whether
he believed he had done anything wrong. I told Mr. Robinson I would truthfully answer Mr.
Leader’s questions and I felt that these could be harmful to Mr. Haeg at his sentencing. Mr.
Robinson seemed to agree that I would not be helpful. I asked that I not have to travel to McGrath
under these circumstances, but I told him that I would stand by on the telephone and testify over
the telephone if he really feit he wanted to call me as a witness. I was available the whole day to

testify if 1 had been called.

I note that Mr. Haeg confronted Mr. Robinson about this in a meeting after the sentencing
and apparently secretly recorded the conversation. In this transcript, Mr. Robinson told him that
Mr. Haeg knew [ was not going to be at the sentencing and [ was not going to be a helpful witness.
Additionally, I received a list of questions from Mr. FHaeg before the sentencing which he indicated
that he wanted me to testify about at the sentencing. [ am forwarding you a copy of this email. It
is clear from the questions that [ was not being brought to testify at his sentencing about simply Mr.
Hacg's good faith dealings with the State by not guiding in the fall of 2004.

7. Describe steps you took to enforce the original Rule 11 agrecement that Mr.
Haeg alleged was breached by assistant district attorney Scot Leaders.

There was no Rule Il Agreement in this case. T would urge you to review Criminal Rule 11.
A Criminal Rule 11 agreement ts one that 1s agrecd upon by the parties (Criminal Rule | 1(e)(*If
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the parties reach a sentencing agreement...””) The only real agreement reached between the parties
occurred on the evening of November 8, 2004.

I explained to Mr. Haeg that I could try to bring a motion to enforce this deal but where
would it get us. Case law is very difficult to overcome on issues relating to enforcement of charging
. decisions by a district attorney, but that did not even matter because even if we were to prevail, |
felt ultimately Mr. Haeg would suffer. [f we won, all we would get would be “open sentencing”
on the original charges with a district attorney seeking to impose a sentence which would cause M,
[{aeg to lose his guide license for five years. If we lost, we were in no better position and we would
have lost any opportunity to negotiate an acceptable resolution of this case. I would note that 1
explained this to Mr. Haeg on more than one occasion, and to Mr. Robinson’s investigator who |
now know seccretly tape recorded me. 1 would also note that Mr. Haeg certainly could have filed
this motion to enforce any agreement with the prosecutor after he fired me and hired Mr. Robinson,

but I am not aware that he took this step at trial.

I have also reviewed Mr. Haeg’s last letter to the Bar Association dated September 29, 2006
and make the following comments.

1. I have already described how Mr. Haeg asked me to proceed “open sentencing™ and
I attempted to accomplish this. Charging decisions are the providence of the district
attorney’s office and I had no control over this. Mr. Leaders ultimately turned me
down on this after originally agreeing to allow it over the telephone. Even so, [ was
not confident I could win a motion to compel him to honor this agreement and if 1
did, all it would get Mr. Haeg was where we did not want to be—subject to “open
sentencing” with a district attorney arguing that Mr. Haeg receive a sentence that
would cause him to lose his license for five years. Ultimately I understood that it
was Mr. Haeg’s decision to pursue this “open sentence” arrangement. When he
fired me, he had every right to bring the motion and  could have been a witness at
that hearing. You need to ask Mr. Haeg and Mr. Robinson why this motion was
never filed. T suspect that everyone realized what I am saying which is this
alternative was not going to benefit Mr. Haeg in the fong run.

2. [ simply disagree with Mr. Haeg’s contentions here. I did not think he would
succeed, but I did tell him he could file the motion. Nothing I did precluded him
from filing the motion after he fired me.

3. I believe | spoke with David over the telephone before the meeting on November

8, 2004 and told him that Mr. Leaders would not agree to open sentencing as
presently charged. This 1s what [ testified to at the hearing and I still believe that
is what happened. I understand what is stated in my letter dated July 6, 2005, and
how these statements tend to contradict cach other. I can only say that is my best
recollection of what occurred. Because we reached an agreement that evening that
precluded the necessity of having a sentencing hearing, I thought this was no longer
an issuc with Mr. Haeg. At the time, we were still trying to arrange for Mr. Haeg
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to get his airplane back. Later that month after Mr. Leaders rejected any further
attempts to get his airplane back, Mr. Haeg stated he did not want to go through
with the November 8 deal, fired me and hired Mr. Robinson. At that point, he was
free to try to enforce this “open sentence” deal and I know he discussed it with his
attorney because I talked to Mr. Robinson’s investigator about the matter.

[ do not understand Mr. Haeg’s contention in this paragraph. Open sentencing
means open sentencing—there were no limitations and there existed the possibility
that he could lose his right to be a guide forever. Mr. Haeg never made a deal with
the State—he never talked to Mr. Leaders, so T am not sure what he is talking about
here. As I noted above, in every scenario I discussed with Mr. Leaders, Mr. Haeg
was going to lose his guide license for at least one year. So I did encourage him to
stop guiding in the fall of 2004 through the spring of 2005. That way he would
have been cligible to start guiding again in the fall of 2005.

Mr. Haeg did not give up any rights at his arraignment. He simply pled not guilty
and preserved his constitution rights to a trial and due process. I do not know
whether the State of Alaska cven used his statement against him at the trial-this 1s
something that would have to be checked into. But [ know that my understanding
1s that the State could not use his statement against him at trial in its case in chief.
That 1s why the State was so anxious to make a deal with Mr. Tony Zellers—Mr.
Zellers could testify to all the facts without regard to Mr. Haeg'’s statement.

Thank you for giving me this opportunity to respond to these allegations. If you have any
questions regarding the contents of this ictter, please do not hesitate to contact me. Thank you.

Very truly yours,
MARSTON & COLE, P.C.

T (%L

Brent R. Cole
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I, Brent R. Cole, state that the contents of this response are true and correct to the best of my

knowledge and belief,

Dated in Anchorage, Alaska this 30" day of March, 2007.

Marston & Cole, P.C.

="

Brtnt R. Cole
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CONFIDENTIAL

David S. Haeg
P.O. Box 123
Soldotna, AK 99669

RE: ABA File No. 2006D 163
Grievance against Brent R. Cole

Dear Mr. Haeg:

I have completed my investigation of your grievance against attorney
Brent Cole. You complained about Mr. Cole’s representation of you after the
State of Alaska charged that you violated the terms of a permit allowing you to
take wolves same day airborne. [ carefully read the grievance, Mr. Cole’s
response and all the other correspondence, documents, pleadings, and exhibits
submitted by the parties, including the transcriEt of the fee arbitration
proceeding. Idid not watch the videotape “Alaska: Off the Beaten Path” which
you provided. While it looks interesting, [ did not think that it was pertinent to
the specific allegations of misconduct you alleged against Mr. Cole. After
further investigation, several discussions with Stephen Van Goor of this office,
and upon consideration of the applicable principles of legal ethics discussed
below, I concluded that your grievance should be dismissed without
disciplinary action against Mr. Cole. :

Under Alaska Bar Rule 25(c) you may appeal bar counsel’s decision to
dismiss your complaint within 15 days of notice of the dismissal. If you appeal
this decision, the Bar’s executive director, Deborah O’Regan, will appoint a
member of the Third Judicial District Area Division to review your appeal. The
appointed Area Division member may reverse bar counsel’s decision, affirm the
decision, or request additional investigation. If the Area Division member were
to affirm bar counsel’s decision, you have the right to file an Original
Application with the Alaska Supreme court requesting its review of the
discipline decision.

Allegations of Misconduct in First Grievance

Your initial grievance against Mr. Cole was filed on February 10, 2006.
You wrote that you hired Mr. Cole to defend you in a criminal action that the
State of Alaska was prosecuting against you. Your primary complaint was that
“Mr. Cole refused to even try to enforce the Rule 11 agreement even after [your].
continuous and insistent demands.” You explained that you and your wife,
Jackic Haeg, lost a year’s income by cancelling hunts in cooperation with terms
of an agreement with the prosecutor and you spent money flying in witnesses

19 PO Box 100279  Anchorage, Aluska 99510-0279
{ 907-172-7469 @ Fax 907-272-2932 » heprdfwwwalaskabarory 807
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from as far away as Illinois only for Mr. Cole to tell you on the eve of the court
hearing in McGrath that the Rule 11 agreement wouldn’t be enforced.

You alleged that Mr. Cole learned that the State’s prosecutor planned to
renege on the agreement on November 5, 2004, (a Friday) but he did not inform
you of the changes until November 8, 2004, (a Monday) when Mr. Cole showed
you a fax he received on November 8 withdrawing the agreement. You alleged
that Mr. Cole deliberately lied to cover up the fact that you were not able to
save maoney by not flying people to Alaska and to deprive you of the opportunity
to find someone who would be willing to enforce the Rule 11 Agreement.

You complained that Mr. Cole did not advise you that you had the option
of “specific performance” or that you could have an “evidentiary hearing.” Mr.
Cole apparently told you that the judge would listen to you if you insisted and
“that would have been the end of it.”

You alleged that Mr. Cole placed his relationship with the prosecutor
ahead of his duty to represent you, his client. You alleged that he committed
acts of lying, deceit, and misrepresentation “with the explicit intent of
protecting his interest in preserving and enhancing his long-term relationship”
with the State Prosecutor’s office. You questioned Mr. Cole’s “close and cozy”
relationship with the Prosecuter’s office.

You alleged that you and witnesses heard Mr. Cole tell you, “I can’t piss
Leaders [the assistant district attorney] off because after our case is done [ still
have to be able to make deals with him.” You surmised that Mr. Cole sold you
out for the benefit of himself or other clients. Alternatively you suggested that
Mr. Leaders had a desire to “win big” with a high profile case such as yours
before Mr. Leaders relocated from Anchorage.

About a month after the November arraignment hearing, you fired Mr.
Cole. You hired attorney Arthur “Chuck” Robinson who took your case to trial.
You subpoenaed Mr. Cole to attend your sentencing hearing in McGrath. Mr.
Cole did not attend and you questioned whether his failure to attend was the
result of a conspiracy between Mr. Cole and your new attorney, Mr. Robinson.

Resolution of the First Grievance

On March 6, 2006, Mr. Cole responded to your grievance allegations,
setting out his recollection of the course of events prior to your firing him.
Essentially Mr. Cole alleged that he told you repeatedly that you risked losing
your guide license for a five-year period and that you risked losing your
airplane. Mr. Cole explained that he determined that cooperation with the
State was the best avenue for keeping you from losing your guide license for a
five-year period.

You and Mr. Cole disagreed about whether there was an agreement that
Mr. Cole should have more forcefully argued needed to be enforced. Mr. Cole
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noted that whether one option was selected or another option was pursued,
you still risked losing your guide license as well as your airplane at sentencing.

At the time that you filed your complaint against Mr. Cole, you also filed
a fee arbitration petition. As is our general practice, [ declined to open the
February 2006, grievance for investigation because you also filed a fee
arbitration petition. [ explained to you in writing on May 10, 2006, that the fee
arbitration panel is required to consider whether to refer a matter to Bar
Counsel for disciplinary review. [ told you that [ would evaluate your complaint
if a discipline referral was made.

The fee arbitration panel met over a period of days to take testimony from
witnesses. Numerous exhibits were presented to the panel for its
consideration. The panel issued its decision on August 25, 2006, awarding Mr.
Cole $2,689.19 that they determined he was owed. The panel did not refer the
matter to bar counsel for disciplinary review.! The fact that the panel did not
make a discipline referral is additional support for the conclusion that clear
and convincing evidence of ethical misconduct is lacking.

Allegationis of Misconduct in Second Grievance

On October 10, 2006, you verified allegations of misconduct in your
second complaint against Brent Cole which bar counsel accepted for
investigation on February 15, 2007. You charged that Mr. Cole failed to
advocate for you and then lied when you tried to advocate for yourself.

Specifically you alleged the following:

¢ You asked for open sentencing in August 2004, not mere days before the
November 9, 2004 arraignment as Mr. Cole allegedly stated.

¢+ Mr. Cole never told you that you could enforce the Rule 11 agreement.

¢+ Mr. Cole gave conflicting testimony about the withdrawal of the Rule 11
agreement, stating that you knew a week before versus weeks before
versus there never was an agreement.

» You and Mr. Cole dispute what constituted an ‘open sentence’ with you
alleging now that you understood it to mean a maximum three year '
suspension with Mr. Cole stating that there was either no upper limit or
it was five years.

' You appealed the Fee Arbitration decision to the Superior Court which issued a Memorandum
Decision and Order which meodified the judgment to reflect a correct judgment of $1,689.19.
The court held that issues on the merits of your criminal case were to be reserved for your
criminal appeal. In response to other contentions the court declined to find that the panel was
corrupt or that the award was procured by fraud.
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+ That you gave a lengthy statement to the State to demonstrate
cooperation and the statements were used against you.

¢ Your complaint also included a paragraph from your wife who stated that
the search warrant contained perjuries by Trooper Gibbens and that Mr.
Cole disregarded any benefit to you that could be argued in a
suppression motion.

Background Facts

In March 2004 Alaska State Troopers conducted an investigation into an
illegal kill of wolves. The troopers determined that you and Anthony Zellers
killed nine wolves in the areas of the Swift, Stony and Big rivers by shooting
them from your airplane. The troopers also alleged that you falsely reported
the location of the killing to state wildlife officials who had hired you to kill
wolves as part of a predator control program near McGrath.?

You hired Mr. Cole who was recommended by others as an attorney with
experience in matters involving fish and game violations. After consultation
with you, he recommended that you pursue a course of cooperation with the
State in an effort to minimize the severe penalties that attach to fish and game
violations.

As part of that strategy you were interviewed for at least five hours
during which time you described what happened and provided detail about the
wolves you killed outside the designated permit area. Relying on information
that you provided and information provided by the investigating troopers, the
State and Mr. Cole started negotiations.

During the negotiations the State disclosed that it had evidence
regarding an illegal moose hunt that you allegedly participated in the year
before. Although you denied any wrongdoing regarding the moose hunt, the
State planned to introduce evidence at trial supporting its claims.

You and Mr. Cole disagree regarding events and conversations that may
have occurred between April and November which will be discussed in more
detail later in this letter. The attorney-client relationship was fracturing: Mr.
Cole offered to quit representing you and eventually you fired him.

After firing Mr. Cole, you retained attorney Chuck Robinson who
represented you at trial. A McGrath jury found you guilty of five counts of
knowingly taking nine wolves the same day you were airborne, two counts of
unlawful possession of illegally taken game, once count of unsworn falsification
and one count of trapping wolverines during a closed season.

! Anchorage Daily News, Oct. 1, 2003 edition
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At sentencing the court ordered you to forfeit your guiding license for five
years. The magistrate failed to give you credit for the guiding trips that you
cancelled in hopes that it would reduce the length of your license suspension.
Accordingly, you believe that Mr. Cole wrongly advised you when he suggested
that you suspend your guiding operation to reinforce your willingness to
cooperate with the State. You were also sentenced to 35 days in jail, fined
$6,000 and ordered to forfeit your plane to the government. According to an
Anchorage Daily News account, all penalties with the exception of the loss of
your license were put on hold by the court pending an appeal.3

Discussion

During this investigation I met with you and witnesses that you brought
to speak on your behalf. I spcke to you many times as did Mr. Van Goor. We
both spoke to attorney Scot Leaders and Mr. Van Goor talked to attorney Dale
Dolifka. I left numerous messages for FBI agent Colton Seale but we never
talked.

On November 6, 2006, Mr. Cole responded briefly to your second
complaint. He stated that his earlier March 9, 2006, response outlined his
position and he pointed out that the fee arbitration panel held a three day
hearing during which time events were extensively discussed by witnesses.

On March 9, 2007, I wrote Mr. Cole asking for information that would
help clarify for me some of the charges you made regarding his failure to
advocate on your behalf. He responded on March 30, 2007, explaining the
basis for some of his strategic decisions that guided the conduct of his
representation.

On April 2, 2007, you forwarded to bar counsel a list of 51 questions that
vou wanted Mr. Cole to answer. Although initially I planned to ask Mr. Cole to
answer the questions, [ determined that many of the questions duplicated
questions already asked and answered at the fee arbitration or they were
questions that were asked and answered by others during the investigation.

Other questions seemed geared toward utilizing Mr. Cole’s answer in an
effort to demonstrate that Mr. Cole perjured himself. You alleged that Mr. Cole
perjured himself repeatedly at the fee arbitration hearings and perjured himself
during the investigation. While Mr. Cole’s explanation of the steps he tock on
your behalf and his description of events that occurred during the time he
represented you are occasionally less than crystal clear, that lack of clarity is
not, by itself, evidence of perjury that will support a disciplinary sanction.
Likewise, the fact that you and he disagree about what he said doesn’t mean
that he is lying or making things up.

4 “Guide sentenced for illegal wolf killings” www.adn.com, October 1, 2005
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A Bar discipline proceéding is not the appropriate means to prove
criminal conduct such as perjury. Perjury is a criminal offense that must be
charged under Alaska Statute §11.56.200 et seq. and proven at trial in criminal
proceedings. Bar counsel initiates disciplinary proceedings against lawyers
who have been criminally convicted of felonies. For example, a lawyer was
disbarred by the Alaska Bar after he was successfully prosecuted for first
degree theft and perjury.4

Mr. Cole often spoke to you about what could go very badly wrong if the
State proved its charges against you. In discussing the pros and cons of
negotiation versus litigation, he pointed out that the aerial wolf control
program had the potential to generate a lot of controversy which could affect
the harshness of a sentence. He also acknowledged the emotional toll that the
charges were naving on you and your family. Choosing a course of cooperation
rather than going full bore toward trial is a legitimate course of action,
particularly if the defendant is reeling from the effects of the charges. You
acknowledged yourself that you were a mess at the time. As part of that
cooperative approach, Mr. Cole recommended that you provide an interview
with the State’s prosecutor.

In hindsight you believe that this was the wrong advice. You believe that
by talking to the State you armed the State with facts that the State was able to
use against you successfully at your trial and sentencing. You also argue that
Mr. Cole should have had an immunity agreement in place.

During our conversation with Scot Leaders, I understood him to
acknowledge that there was a built-in immunity to statements you gave as part
of the plea negotiations. But he stated that whether an immunity agreement
was in place was irrelevant since he obtained virtually the same information
from Tony Zellers who was a witness for the State at your trial. The
information that was used against you at trial was obtained from Mr. Zellers.
And Mr. Zeller’s continuing cooperative status with the State resulted in a
much more lenient sentence for him.

The issue of whether a plea agreement was reached in principle or
whether a Rule 11 agreement had been entered is somewhat murky. Around
August 2004 Mr. Cole and Mr. Leaders were hammering out an agreement with
terms that seemed to be acceptable to both parties.

Mr. Leaders said at one point he thought that the terms were in place for
a Rule 11 agreement but then you indicated that you wanted to go to open
sentencing. Mr. Leaders opined that there was no meeting of the minds. A
consistent point seemed to be that you did not want to forfeit your plane, a
bush modified, high performance PA-12 Supercruiser on Aero 3000 skis. You
wanted “open sentencing” so that you could explain the situation to the judge.

s LaParle v. State, 957 P.2d 330(Alaska Ct. App. 1998) _
1 0645
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You acknowledged to me that there were other options, but they weren’t viable
options in your opinion.

Although Mr. Cole advised you against proceeding to open sentencing,
you wanted “the opportunity for someone to hear my side and decide whether I
need to lose the plane or not lose the plane. I just - it sticks in my craw that
Leaders will not let a judge decide the whole sentence. That does stick in my
craw - yes it does.”s

Mr. Leaders expressed the belief that he thought there was a return to
sguare one at the point you indicated that you didn't want to forfeit the plane
you were flying when the wolves were killed. Even though you expressed a
willingness to forfeit another plane in place of the plane you were flying when
the wolves were illegally taken, the State was not willing to consider a plane
swap. The disagreement over the plane also apparently led Mr. Leaders to file
the Amended Information that was provided to you on November 8, 2004.

Mr. Cole’s response to this was completely unsatisfactory in your
opinion. You stated that Mr. Cole told you that he could do nothing other than
complain to Mr. Leaders’ boss which he never did. At the November hearing
Mr. Cole asked the court to refer to the original information to which a not
guilty piea would be entered. He advised the court that he anticipated a
change of plea being requested in approximately two to three weeks. Mr.
Leaders asked the court to arraign on the amended information while
acknowledging that the charges could be modified at the change of plea. In
other words, it appeared that the situation was still fluid and that changes
could still be made.

Your frustration with Mr. Cole’s apparent failure to insist on an alleged
August agreement being enforced is understandable, but you fired Mr. Cole
shortly after the hearing and he had little opportunity to try to get back what
you had lost in the negotiations. Your new attorney, Chuck Robison, also
didn’t get the State to return to the offer that may have been on the table
earlier. A risk that is present during negotiations is that once an offer is pulled
off the table there is no guarantee that it will reappear. And if the parties are
determined to proceed to trial there can be a lack of incentive to negotiate.

In any event, you believe that Mr. Cole mismanaged your criminal case.
Specifically, you alleged that his decisions at the onset of cooperative
negotiations with the State and his lack of action after the State filed an
Amended Information are two examples of ineffective assistance that
contributed to your conviction. As you know, whether Mr. Cole’s conduct
amounted to ineffective assistance must be determined through trial court and
appeal proceedings, not the attorney discipline process. This is because of the
specialized bodies of statutory and procedural law, along with local customs

# Transcript provided by you of taped conversation between you and Mr. Cole dated 11/22/04
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and rules, that govern criminal practice and affect the analysis of whether
ineffective assistance occurred. Bar Counsel ordinarily will not conduct a
separate investigation that might interfere with the court’s role. Thus we
usually will not find a violation of the ethics code unless the court initially finds
ineffective assistance.®

A court, not bar counsel, should determine whether Mr. Cole was
ineffective when he chose not to file suppression motions during negotiations
and well before the matter proceeded to trial. In considering whether Mr.
Cole’s performance in that regard fell below minimal standards, the court
might consider whether your subsequent counsel filed suppression motions
which were successful in limiting the evidence introduced at trial.

Likewise it is the court’s role to consider whether Mr. Cole failed to
protect your interests when he did not respond as aggressively as you
demanded when Mr. Leaders filed the Amended Information prior to November
hearing. The court would consider whether Mr. Cole performed at least as well
as a lawyer with ordinary training and skill and criminal law and the court
would examine whether he conscientiously protected your interests,
“undeflected by conflicting considerations.”

With respect to conflicts, you alleged that Mr. Cole sacrificed your
interests to protect his interest in maintaining a good relationship with the
State prosecutor’s office. You alleged that Mr. Cole didn’t want to anger Mr.
Leaders which could be bad for Mr. Cole’s other clients.

Alaska Rule of Professional Conduct 1.7 is the general rule governing
conflict of interest. Rule 1.7(b) states in part that:

(b) A lawyer shall not represent a client if the representation of that
client may be materially limited by the lawyer’s responsibilities to
another client or to a third person, or by the lawyer’s own
interests, unless:

(1) the lawyer reasonably believes the representation will not be
adversely affected; and

(2} the client consents after consultation. When representation
of multiple clients in a single matter is undertaken, the
consultation shall include explanation of the implications of
the common representation and the advantages and risks
involved.

The Alaska courts will severely sanction lawyers who exploit the lawyer-
client relationship for personal gain. For instance, the Alaska Supreme Court

b See Shaw v. State, 816 P.2d 1358 (Alaska Ct. App. 1991){criminal defendant may not pursue
malpractice action against defense lawyer until court finds ineffective assistance of counset).
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disbarred a lawyer who, among other things, put his financial needs ahead of
his client’s when he borrowed money and later argued that the statute of
limitations prevented collection of the debt.?

However, a lawyer who shows an interest in preserving a good working
relationship with opposing counsel, opposing parties and the tribunal is not
engaging in unethical practice. A balance between honoring an individual
client’s demands and honoring community standards of professionalism is
sometimes difficult to maintain. But not wanting to “piss off” a prosecutor isn’t
clear and convincing evidence of an ethical conflict. It may merely be the
lawyer’s attempt to salvage a bad situation for a client by trying to maintain a
decent working relationship with the opposing lawyer.

The Bar Association would need to prove with clear and convincing
evidence that Mr. Cole’s working relationship with Mr. Leaders absolutely
compromised his duty of loyalty to you. We could expect a hearing committee
to conclude that Mr. Cole had a reasonable belief that his interest 1n protecting
a working relationship with the prosecutor did not override his duty of loyalty
to you. .

You alleged that Mr. Cole ignored a subpoena that required his
attendance at your sentencing hearing. Your attorney, Mr. Robinson, did not
require Mr. Cole to appear personally to testify or to answer the questions you
wanted asked of Mr. Cole. Mr. Cole alleged that he was available by telephone
to testify. While you contend that Mr. Cole colluded with Mr. Robinson to avoid
the subpoena, another explanation is that your trial attorney considered that
Mr. Cole’s testimony was not germane to the issues before the magistrate and
that his testimony would not help your cause.

For example, questions asking, “Did you know Mr. Haeg was flying Mr.
Zellers in from [linois, Drew Hilterbrand from Silver Salmon Creek, taking Mr.
Jedlicki from work, Kayla Haeg from school and costing Mr. Haeg nearly
$6,000.00 in airfare, hotel, and driving expenses to comply with the Rule 11
agreement?” or “Wouldn’t you agree the $200 per hour Mr. Haeg was paying
you included defending Mr. Haeg’s rights?” or “After you failed to defend Mr.
Haeg are you surprised that he fired you?” might be appropriate in a different
proceeding but such questions would be unlikely to help in sentencing
considerations.

A lawyer has the responsibility for making the technical and tactical legal
decisions. Mr. Robinson was acting within the ambit of Alaska Rule of
Professional Conduct 1.2 when he exercised his professional judgment and
concluded that grilling Mr. Cole on the witness stand would not benefit you .
before sentencing by the magistrate.

7 In re Johnson, Supreme Court No. 8-9414 (order of December 28, 1999)(disbarment for
misconduct including neglect, contlict of interest and misrepresentation)
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Another issue that concerned you was the loss of considerable income
from the cancellation of several hunts. In reliance on Mr. Cole’s advice you
gave up your fall 2004 brown bear and moose hunts and all of your spring
brown bear hunts. The financial impact to you and your family from this
decision was considerable. It was hoped that by not guiding these hunts you

would be credited for the ‘time served’ when the court suspended your license.

On November 22, 2004, you and Mr. Cole discussed the voluntary
suspension of your guide business which you had already undertaken.

Dave — Um what should [ do about these people that keep
calling me wanting to send me money?

Brent - You'll make them send you money on July 1st.

Dave — What about the three booths that have non-refundable
deposits? Write it off — don’t send Arthur?

Brent ~ I’'m trying to figure out what to do with that.

Dave — That other guy like [ told you down in Fairbanks that
you know he said that he went and booked - he just took it to
mean he couldn’t go out in the field - you know — whatever

Brent — But it specifically stated that in the plea agreement at
time — you know - you know I feel uncomfortable about telling
you — you could do it ---

Dave — OK well if you could just at some point try to figure out
yes or no, ...8

You terminated Mr. Cole’s services soon after this conversation. We
understood from talking to Mr. Leaders that you continued to advertise your
lodge and guide services at trade shows which enabled the State to argue that
you ‘guided’ during the time when you claimed that you weren’t guiding
because you cancelled your hunts. In fact, rather than getting any credit for

cancelling the hunts, the court suspended your license for five years, effectively

giving you a SiX year suspension.
Conclusion

First, [ would like to thank you for your patience while this matter was
under investigation. [ have always recognized that it is a matter of extreme
importance to you and your family. Your grievance required more time than
many of the complaints that this office reviews because of the number of

# Revised 1/30/06 transcript provided by vou of taped Nov, 22, 2004 meeting with Mr. Cole
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exhibits and materials that you provided. I reviewed the materials thoroughly
and with care.

In summary, you complained about specific practices and decisions by
Mr. Cole while he represented you. Your allegations concern his exercise of
professional judgment, starting with having you interviewed by the State. You
may feel that he made mistakes, and you may be correct. However,
professional mistakes are not necessarily unethical. When there is doubt
about whether a lawyer who did the work for a client did it with the necessary
skill and judgment, it raises an issue of legal malpractice or ineffective
assistance.

Whether Mr. Cole committed ineffective assistance in your criminal case
is not a question that is resolved through disciplinary proceedings. If the court
enters any findings indicating ineffective assistance by Mr. Cole, you may
submit this information to us and we will reconsider our decision to dismiss -
this investigation.

Sincerely,
ALASKA BAR ASSOCIATION

&p"d" M/L“‘* '''' \ /1/1

Louise R. Driscoll
Assistant Bar Counsel

[ have reviewed
and concur in this disposition,

dﬁphwgu/auém/

Stephen J. Van Goor
Bar Counsel

LRD/air
cc: Brent R. Cole
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In the Supreme Court of the State of Alaska

David S. Haeg, )
) Supreme Court No. §-12924
Applicant, )
v. ) Order
)
Alaska Bar Association, )
)
Respondent. ) Date of Order: 2/12/08
)
Trial Court Case # 3AN-00-00000BR
Before: Fabe, Chief Justice, Bastaugh, Carpeneti, and Winfree,

Justices. [Matthews, Justice, not participating. |

On consideration of the originai application of David S. Haeg filed on 11/26/07,

and the response filed on 12/12/07,

IT 1S ORDERED:
The original application is DENIED.
Entered by direction of the court.

Clerk of the Appellate Courts

Y e
i / 5{(_/& Vs ,é/.f Faval ,7 ! \ i_,(/{,{

§

Marilyn May | (

cc:  Supreme Court Justices

Distribution:

Louise Driscoll David § Haegy

Alaska Bar Association PO Box 123

PO Box 100279 Sofdotna AK 99669

Anchorage AK 99510 1 0 (, -— 1
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LAW OFFICES OF

MARSTON & COLE, P.C.

745 WEST FOURTH AVENUE, SUITE 502 TELEPHONE (QOT)ZTT-!OOI
ERIN B. MARSTON . » ] .
ANLHORAE;E'ALASKA?QSO TE|,ECOI’IER(907)177-8002
BRENTR COLE
COLLEENJ.MOORE
July 6, 2005

VIA FACSIMILE

Mr, David Haeg

Dave Haeg’s Alaskan Hunts
P.O. Box 123 '
Soldotna, Alaska 99669

Re: SOA v. David Haeg
Court Case No.: 4AMC-04-24 Cr.
Qur File No.: 102.484

Dear David:

I am writing at your request to memorialize my recollection of some of the events which
occurred leading up to the failed criminal rule 11 agreement that was extensively negotiated
between myself and Mr. Scot Leaders on your behalf. I have been somewhat hindered in this
effort because I do not have much of my file in your case having sent it to Mr. Robinson's office.
I have reviewed certain notes of mine and notes from an interview I gave to Mr. Robinson's
investigator earlier this year. My recollection of the events is as follows:

1. You were charged with a number of crimes arising out of certain events that
occurred in the spring of 2004. Based upon my assessments of the strengths of the state's case,
the potential penalties, and your desires to avoid losing your guide license for up to five years,
we agreed to engage in a series of conversations and exchange of ideas with the State designed
to mitigate the damages you might suffer as a resuit of vour actions in this case. Mr. Fitzgerald,
the co-defendant’s attorney, also agreed with this strategy for dealing with this case.

2. On August 18, 2004, the State sent over a written offer to resolve your case. This
began a series of negotiations between the parties in which we discussed the charges that would
be brought and the sentence you would receive. We ultimately reached an agreement about
virtually all the terms of the proposed resolution except for the length of your big game guide
license suspension, which we agreed to argue about at an arraignment/sentencing hearing with
an understanding that there would be a minimum one year to a maximum three year suspension.

This occurred sometime during the middle of October of 2004. I believe the first Information
was tiled by the State right around that time.

paGE_\_OF_ L _
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Mr. David Haeg
July 6, 2005
Page 2

3. Sometime after that, you inquired about whether you could simply plead “open
sentence” to the filed charges so that you could argue against the forfeiture of your aircraft. I
indicated that I would make that inquiry of Mr. Leaders which I did. He initially did not have
a problem with this. About a week later, however, I received telephone call from him \?vhich
indicated that he was amenable to allowing you to plead “open” sentencing but he was going to
change the information to require the minimum three-year license revocation. I believe this
happened on or about November 5, 2004. T traveled with Mr. Leaders to Dillingham on
November 6, 2004, for two fish and game sentencing hearings involving guides and I was given
the amended information at that time.

4, On Monday, November 8, 2004, you, your family and several witnesses came to

our office to meet in preparation for the arraignment and change of plea scheduled to occur in.

McGrath the next day. It was at that time I informed you of Mr. Leaders’ decision and outlined
your legal options. Later that night, 1 spoke with Mr. Leaders and we further negotiated the
terms of a change of plea including limits on the nature and extent of a sixteen month license
suspension that would allow you to begin guiding on July 1, 2005. Both parties agreed that in
light of the new agreement, it was not necessary to fly any of the parties out to McGrath. We
simply intended to get the Division of Occupational Licensing to agree to the deal and then set

up a change of plea. It was during the next month that you decided that you were not agreeable
to this arrangement and hired Mr. Robinson. :

If you have any questions about my recollections, please feel free to contact me or have
Mr. Robinson contact me. I will note with sofne interest that you indicated to my secretary that
you were not going to pay the remaining portion of your bill and that [ am somehow responsible
for the predicament that you now find yourself in. Your comments led me to consider not even

responding to your request. However, as I have always indicated to you, I hope that you get the

help that you need.
' Very truly yours,
~ MARSTON & COLE, P.C.
—/%7@ L
Brent R. Cole
BRC/lac
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LAW QFFICES OF

MARSTON & COLE, P.C.

745 WE =NUE, 12
ERIN B. MARSTON 45 WEST FOURTHAVENUE. SUITE 5t TELEPHONE (907} 277-8001

ANCHORAGE. ALASKA 99501-2136
BRENT R.COLE TELECOPIER (907)227.50072

November 6, 2006
HAND-DELIVERED
Louise R. Driscoll
Assistant Bar Counsel
Alaska Bar Association
P.O. Box 100279
Anchorage, Alaska 99510-0279

Re:  David Haeg/Attorney Grievance Received
ABA File No. 2006D0O22

Dear Ms. Driscoll:

Tam writing this letter in response to a second Attorney Grievance Form filed by Mr. David
Haeg. I am assuming that because Mr. Haeg has filed a bar complaint against me that the
attorney/client privilege has been waived and I am allowed to disclose previously confidential
communications with my client to you in my response. After reading Mr. Haeg’s letter, [ am not sure
exactly how to respond. I previously outlined my position with regard to his allegations in a letter.
to you around March 9, 2006. We had a three day hearing before the fee arbitration board this past
summer and these same contentions were raised. The fee arbitration board rejected all of these
contentions and ruled in my favor.

If you have any questions regarding the contents of this letter, please do not hesitate to
contact me. Thank you.

. Very truly yours,

MARSTON & COLE, P.C.

= (L

Brent R. Cole

[, Brent Cole, state that the contents of this leiter are true and correct to the best of my knowledge
and belief.

Dated in Anchorage, Alaska this 6™ day of November, 2006.

—ge

Brent Cole
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LAW OFFICES OF

MARSTON & COLE, P.C.

745 WEST FOURTH AVENUE, §UITE 502 TLLEPIHONE (207) 177-8001

ERIN B MAKSTON
ANCHORAGE, ALASKA 99501-2136 . o )
BRENT R. COLE TELECOPIER (907) 277-8002

March 9, 2006

Louise R. Driscoll

Assistant Bar Counsel

Alaska Bar Association

P.O. Box 100279

Anchorage, Alaska 99510-0279

‘Re:  David Haeg/Attorney Grievance Received
ABA File No. 20060022

Dear Ms Driscoll:

[ am writing this letter in response to an Attorney Grievance Form filed by Mr. David Haeg.
I am assuming that because Mr. Haeg has filed a bar complaint against me that the attomey/clie_nt
privilege has been waived and I am allowed to disclose previously confidential communications »\{lth
my client to you in my response. Suffice to say, Mr. Haeg’s recollection of the events in question
differs from mine and he has conveniently left out a number of important facts on this matter. [ am
slightly handicapped because I sent my entire file to Mr. Arthur Robinson in Soldotna, Alaska, who
represented Mr. Haeg in his criminal case. My purpose in drafting this letter is to highlight a few
of these facts:

¢ Mr. Haeg and his partner, Tony Zellers, were charged with a number of fish gnd
wildlife crimes involving the shooting of wolves from an airplane many miles
outside of an area they had a permit to take the wolves.

¢ The evidence against Mr. Haeg and Mr. Zellers was very strong that they had in fact
been the individuals who killed the wolves in an area outside of their permit area.
This evidence was outlined in a search warrant affidavit by Trooper Gibbons out of
McGrath who did the crime scene investigation and found the wolf carcasses at Mr.
Haeg’s hunting lodge.

+ Mr. Haeg was extremely emotional after the Troopers conducied searches of his
lodge and his home and seized one of his aircraft.

+ Mr. Haeg had been a long time guide in Alaska. The ramifications of being
convicted of a fish and wildlife charge in Alaska for a guide are devastating. Unfﬂer
AS 08.34.605, if a guide received a sentence of more than five days in jail or a fine
of $1,000 on any count, the guide loses his right to apply to be a guide for five
years.

Epanen
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¢ When we initially discussed our strategy for defending this case, it was clear that
Mr. Haeg’s biggest concern was not losing his right to be a guide for five years. He
repeatedly talked about how if he lost his guide license for five years it would ruin
his business and everything he had worked his whole life for. On multiple
occasions, we discussed what I believed would happen if he challenged the State’s
case ‘and demanded a jury trial. I thought he would be convicted and I was
convinced he would receive a sentenice which would preclude him {from guiding for
five years.

+ In the end, we both agreed that the best method for accomplishing his goal of not
losing his license for five years was to cooperate with law enforcement and give
them an interview, In my experience in doing this type of work for the past 15
years, this was the only way we were going to be able to convince the prosecution
to enter into a reasonable criminal rule 11 agreement. My conclusions were agreed
with by Mr. Kevin Fitzgerald who represented Mr. Zellers.

¢ Right before this interview was to occur, Mr. Leaders gave me notice of another
alleged fish and wildlifc viclation at a different time by Mr. Hacg and Mr. Zellers.
This allegedly involved Mr. Haeg using an airplane to assist in the killing of a
moose. [ conducted a number of interviews regarding this allegation and
determined it to be without merit, but Mr. L.eaders indicated that the State intended
to take this event into consideration for sentencing purposes.

L4 Mr. Haeg then gave an interview to Trooper Gibbons and Scott Leaders which went
well. Thereafter, Mr. Leaders and I negotiated for a number of months over the
terms and conditions of a criminal rule 11 agreement. Mr. Leaders and I were never
really able to reach an agreement on the amount of time that Mr. Haeg would lose
hisright to guide. We ultimately came to an agreement to disagree and had in place
a mmimum and maximum loss of license period, while granting the court the right
to ultimately pick within this period.

¢ [ wrote a letter to Mr. Haeg on fuly 6, 2005, which outlines what happened leading
up to the arraignment/change of plea. Mr. Haeg is correct in noting that Mr.
Leaders filed an amended information with the court after the first information. My
recollection is that the change in charge required a minimum three year license
revocation. Mr. Haeg is also correct that at one point I asked Mr. Leaders if he
could proceed on an “open sentence” basis and he said yes and later he said no. Mr.
Haeg repeatedly brings up that Mr. Leaders went back on his word and that we
should have enforced the original agreement.

¢ I had misgivings about this for scveral reasons. First, it was not all that clear that
a Court would enforce an oral conversation | had with Mr. Leaders. Second. |
thought it would be cxpensive for Mr. Haeg to fight that battle with no upside.
Third, and most importantly, even if we won. I didn’t see where that got us. |
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Ms. Louise Driscoll

March 6, 2006
Page 3

repeatedly advised Mr. Haeg against going before a judge on an open sentence
basis. I have had several bad experiences in guide cases, one of which happened
shortly before the hearing in McGrath. In both of my prior cases, the guides
received sentences that precluded them from guiding for five years.

The Monday before we were to go to McGrath, I met with Mr. Haeg and all his
witnesses. We discussed all of his legal options. After discussion of all the
consequences and benefits of each of his options, it was Mr. Haeg who agreed it
was not necessary to go to McGrath for the arraignment/sentencing because he

agreed in principle to the deal we struck with Mr. Leaders on behalf of the State of

Alaska. Everyone was satisfied with this arrangement at the time and the case was
only continued to get the approval of the Division of Occupational Licensing on the
administrative part of the case.

He later became dissatisfied with the deal because it did not allow him to get his
airplane back. 1 never believed, nor do [ now believe, that there were any
circumstances under which he would get his plane back given the sensitive nature
of this case and his actions. [ discussed this numerous times with Mr. Leaders and
[ knew the Troopers were adamant that Mr. Haeg lose his plane.

Mr. Haeg tried to hire Jim McComas but he indicated that he was too busy. He did
try to facilitate a meeting between Mr. Haeg and I, which L attended. In the end, Mr.
Haeg said he was dissatisfied with my representation and said he wanted to get
another attorney. I agreed to do whatever was necessary to facilitate this request.

He hired Mr. Robinson to represent him shortly after the arraignment. Mr.
Robinson’s investigator interviewed me about the agreement with the State.
Certainly, Mr. Robinson could have filed the motion to enforce the agreement if he
thought it was appropriate. Almost the entire discussion with the investigator
addressed this issue of what arrangement existed between the State and David Haeg
prior to the arraignment.

[ handle a number of fish and wildlife matters throughout the State of Alaska. |
have worked with a number of attormeys who represent the State of Alaska. Tam
happy to give you a list of the attorneys I have worked with to determine if T have
not been representing my clients properly. I believe I have probably tried more fish
and wildlife cases than any other attorney in Alaska in the last 10 years, other than
perhaps Bill Satterberg in Fairbanks.

Several of my guide clients received very unfavorable sentences in cases where |
had not reached an agreement with the Prosecutor ahead of time. I really felt that
Mr. Haeg would be severcly punished if he proceeded to open sentencing in this
case for a number of reasons. The main reasons were because Mr. Haeg had abused
the special benefit to hunt wolves from the air, when the State was receiving a large
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Ms. Louise Driscoll

March 6, 2006
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amount of bad publicity for allowing aerial wolf hunting at all. knew that the State
would demand a great deal of punishment for imperiling the wolf hunting program.
Second, Mr. Haeg was a guide and guides have a special responsibility to act within
the law.

I did not refuse to attend his sentencing. Ireceived a subpoena and a planc ticket.
I called Mr. Robinson and spoke with him directly. T wondered why it was
necessary for me to go out for at least 24 hours to McGrath when I did not believe
I had any information that would be of assistance to Mr. Haeg at his sentencing. 1
told him I would appear telephonically which he agreed to allow. Talso told him
that I did not believe I would be helpful in Mr. Haeg’s casc and that if questioned
by Mr. Leaders, | would be truthful and not necessarily helpful to Mr. Haeg’s case.
I stood by the telephone and would have appeared telephonically if called. |
understood Mr. Haeg agreed I was not necessary.

I feel very sorry for Mr. Haeg and his family. I tried to help him as much as
possible. The agreement I had worked out for him would have accomplished his
goals and he would be back guiding today. Unfortunately, he decided he wanted
to go in a different direction and hired Mr. Robinson to fight the charges. This was
unfortunate because the consequences | feared came to fruition. He lost his right
to be a guide for the next five years in addition to the other penal punishments. |
understand he blames me for this loss, but as [ told him, I am not the one who
commifted the crimes. He chose to turn down a deal which would have avoided all
these problems and now he must live with the consequences.

[f you have any questions regarding the contents of this letter, please do not hesitate to
contact me. Thank you.

BRC/ac

Very truly yours,

MARSTON & COLE, P.C.

Lethty
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Meeting with Brent Cole

Dated 11/22/04
(My thoughts regarding this are noted in RED)

Brent - I had - Lisa was gone last week so she did all the stuff
of sending you those documents.

Dave - Ok,

Brent - So that is the list of the people that we have received
letters from.

Dave - Ok.

Brent - We had her go back through those.
Dave - Huh?

Brent - We had her go back through our files.

Dave - Ok. Um like I said we’ve had gquite a few people that said
they sent stuff in that we didn’t get a copy cf. Maybe they
didn’t send it in or they sent it to the wrong address or

whatever - but I don’'t know.

Brent - The only one is Leon Allsworth and she is making a copy
for you.

Dave - Ok.
Brent - I didn’t get you a cop& of that when you were here?
Dave - Nope. And have you heard anything - heard a word - who

Brent - [’ve talked to him again I said would you please have
them make a decision. I could call him again and either ask .
them to make a decision. Nobody has gotten back to him. He has
recommended that they do it.

Dave - Ok swap the planes or whatever - ok. Um ---
Brent - So that’s where we’re at on that portion.

Dave - Ok I would almost like to uh you know show you why I
don’t think that they could uh successfully 1 0658
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convict me ¢of same day airborne big game. I know you keep -~
you’re on one hand and I'm on another. Um and I think in the
end it makes a difference doesn’'t it. Because if they charge

you on one thing and they can’t convict you on it does 1t mean
that you’d have to go to trial to make them change their mind or

they use that as a bargaining chip to extract a ---

Tom - Plea.
Dave - Plea. Is that how you see it?

Brent - Well no it’s - it’s - what don’t you think that they
will convict you of the charges that are there?

Dave - Um I don’t think that they can convict me of same day
airborne big game.

Brent - Ok. Well let me go get the statutes and we’ll look at
it

Dave - Um I can kind of show you what I have. It’s just in the
— like the trapping regulation book - I don’t know maybe it's
different in the actual - what do you call it.

Brent - Which one?

Dave ~ Ok. Wolf, wolverine are classified as both big game and
as fur bearers. Alaska Hunting Regulations apply if they’re
taken under a hunting license - Alaska Trapping Regulations
apply if they’re taken under a trapping license.

Brent - 0Ok.

Dave - Ok - uh - ok and also just wanted to in this Alaska
Criminal Procedures - whatever - it says convictions of lesser

offense - the defendant may blah-blah-blah - when it appears the
defendant has committed a crime and there is reasonable ground
of doubt in which of two or more degrees the defendant is

gullty.
Brent - Right.

Dave - The defendant can cnly be convicted cf the lowest of
those degrees only.

Brent - Right.

Dave - Ok I also want tc put in - whatever - show you that when
Bret Gibbens typed it up he typed two things - take big game
) -~ WA
EXHIBIT... 25 1 0630
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same day airborne and he also typed in take furbearers same day
airborne ---

Brent - Right.

Dave - ~~- which a wolf can be classified as both of those.
And I would like to stand on the ground that they’'re classified
as big game furbearer and it applies as to how I intended to
take them. Ok I'm out there -—--

Brent - Let me just ask you something.

Dave - Ok.

Brent - Let’s say you win.

Dave - Ok.

Brent - And Leaders says, “take away his hunting license for 5

years’.
Dave - Because it’s a trapping vicolation or what?

Brent - What are we goanna do?

Dave - I don’t know I hadn’t thought about hat - um —-and you
think that is something that a judge would do or someone else
or?

Brent - Well I'm just saying I - I have told you from the
beginning ---

Dave - Ok.

Brent - —--- that I expected that they would take away your
hunting license regardless.

Dave - Ok - well.

Brent - Every year that they take away that hunting license you
can’t be a guide.

Dave - Ok let me just put the shoe on the othner foct. I - if
uh I was out hunting a moose - I shoot a moose, illegally, same

day airborne do they automatically take away my trapping license
for 5 years?

Brent - They don’t have cause you can’t trap without a hunting
license.

EXHIBIT__L3 1 0691
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Dave - Yeah you can. Hunting license is absolutely not
necessary in regards to a trapping license. That’'s beyond a
shadow of a doubt there. The two are not one in the same.

Brent - Dave you must know that better than I do - I'm sorry.
Dave - Yep.

Brent - That’s not my understanding.

Dave - So you see what I'm saying?

Brent - I do David but I just think - you know - I just - I will
do whatever you want but let me tell you in my opinion you are
goanna lose your hunting license if you get convicted of your
trapping. That’s my — I believe ‘that is a significant risk.

Dave - 0Ok - um.

Brent - And if you choose to go forward with this that’s fine.
But I - I’m just telling vyou

Dave - Yeah I understand.
Brent - T’m concerned it’s a significant risk.

Dave - Yep I guess what I'm looking at is what they charge
versus what they can win. You know you - uh - end up uh you
know if they overcharge essentially what they can - what they
could convict.

Brent - Well they don’t think that they are overcharging. I
agree with you maybe they are overcharging. The point is from
the beginning of this I’'ve come in looking at what I thought was
the big picture which is that David Haeg came to me and said, “I
want - I do not want to lose my guiding license”. ‘

Dave - Yep and I -~ yep ---

Brent - And that has been the focus - you know - 1t was the
focus from the last night here so that has always been my thing
and you can say what you want about the charges and the way
they’re done and I don’t like what they did to us at all but
again to me I'm trying to protect you in the long run. (He 1s
not tryving to protect me or he would never have allowed them to
breal the Rule 11 zagreement)

Dave - Ok.

XHRIT__ 25 1 0692

Page 4 PAGE_Y OF 2] Revised 1/30/06

02419



Brent - So I don’t really care what they do at the beginning as
long as I get to the end that I'm trying to get at.

Dave - Yep.

Brent - No if you want me to focus on all this procedure that’s
happened that’s what I can I mean ---

Dave — Yeah but I guess what I'm saying is like on the moose
thing and whatever because we went through it - it just - it
helped ---

Brent - You think that Scot’s charging and you’re not being
charged with that. (Important: because Scot Leaders says that I
was going to be charged with the moose 1ssue so that he had an
excuse to bring it into sentencing after my trial and they
argued that the only reason they didn’t charge me was because I
had agreed to talk about it at my “open sentencing” that was
suppose to happen on 11/3/04 agreement that he brecke. He even
told the judge that I broke the deal so that he coculd be doubly
sure that it could be brought in. OCn record after judgment and
before sentencing Leaders lies To the judge and savs that T
broke the Rule 11 agreement and thus he could bring it in.
Chuck never wanted me to bring up that I ever did have an
agreement so he didn’t want to state that it was Leaders that
broke the agreement and that I actually wanted them to charge
with the mocse issue so it wouldn’t cloud the wolf issue. I
have witnesses that will testify to the fact that I told Brent
Cole directly that I wanted the State to charge me with the
moose issue so they couldn’t use it to enhance the wolf sentence
because we did zbsolutely nothing wrong during the moose issue
all it was hearsay from somecone that thought that my client shot
their moose)

Dave - Ok well I'm not really saying that as what’s going on now
all’s I'm saying is because we aggressively pursued it and got
the tapes and transcribed them and I went through that’s what
helped the mcose thing gc away or lessened the consequences of
the moose thing. I guess what I'm saying is if we do the same
thing with the charges that they have no - forget about the
moose thing - we’re lcocoking at the wolf thing. That i1f you can
laycut your case very strongly and say “hey you don’t have a
case for this and we’ll fake it to trial and - you know - we
think you will lose and here is our proposal for settling this
out of court”. Um - another thing that I went through with a
fine tooth comb, finally, on the wolf thing you know with what
uh Bret Gibbens did out there like with the traps.

Brent - Mm hmu. THIBIT__L5
PAGE__D oF 37
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Dave -~ He said that all six MB750 traps were set and operational
and they seized them all. Yet if you go back through it they
said they’d flew over and seen wclverines in the traps, they
removed ravens from the traps, they said another leg hold had a
wolf or wolverine in it that he pulled out. So I can account
for 4 of the traps being set off before they seized them but he
says that all six are up and running.

Brent - Ok.

Dave - Well to me that’s a direct lie. He’s lying to make a
case that I had traps set. That’s all black and white when you
go through it just like I did with the moose thing and you start
piecing together what one person and what another one says and
what another one says. So do we just say “yep I'm guilty of the
trapping stuff” or do we say “hey Bret Gibbens lied in his (and
I don’t know if you call misrepresented, made a mistake or how
you put it) in his report but we can show that he intentionally
or unintentionally said that there were six traps set and we can
prove that four of them weren’t. ‘

Brent - Well they were sprung.

Dave - Sprung. But he said - he says six traps were “set and

operational”. Set to me mean open ready to catch an animal.
And I don’t know if that makes a difference or not, maybe not.
Un - I could also - you know — I don’t know - you know I’ve

asked you about this before but I personally believe that I was
set up on getting the permit issued. Does that - you said at
that time “it doesn’t matter and who cares” but is that - uh -
something that we can use to our advantage? That they don’t -
that we probably could - I don’t know 1f we could prove it yet
with what I have now but we could probably go gquite a ways to
show that they issued that permit not because I deserved it but
because they wanted to see if I ‘d get in trouble with it. I
know you said it doesn’t make a difference how I got the permit.
I went out and got myself in trouble but I don’t know i1f that
would be a - a guote bargaining chip or whatever?

Brent - Well I’11 tell you what I told you before which is I
don’t think that - it’s not been my experience anyway — that
State officials give somebody a right to see if they are going
to go out and violate the law. That just hasn’t been my
experience with the Troopers, Fish and Wildlife, or the
Prosecutcrs cor Fish and Game.

Dave - So you don’t think that they actually did that?

Brent - I - I just think that - that’s not been my experience.

EXHIBIT__ 15 1 0694
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Dave - QOk.

Brent - Now whether they did or neot, I don’t know. But I - my
feeling is most of the judges don’t think that happens either
unless there is some pretty convincing evidence.

Dave - Ok.
Brent - Cause they hear about conspiracies all the time from

people. And the way they react when they hear that and the
risks . that you have is that you are shifting blame away from
vourself and to State officials and when you do that you run the
risks that the judge says “you don’t fully appreciate the harm -

Dave - that I did

Brent - —--- therefore — you know - I'm goanna give you a greater
sentence”.
Dave - Ok.

Brent - Now that is the risk on that.

Dave - Ok if - what is the risk - uh - what happens like 1if
there’s a jury trial and it’s brought out somehow in there it
was a - is it good or bad for people to - essentially if there’s

12 people —---—

Brent - What you'’re talking entrapment. The concept is called
entrapment.

Dave — Ok.

Brent - Entrapment is where a person 1is lured in to committing a
crime. Floyd Saltz argued entrapment when he had Pagel in his

plane and Pagel suggested to him hey I'm a hunter and I want to
go hunting and Floyd went ocut and flew him - um - looking for --

Dave - Probably moose.
Brent - --- fox I think -
Dave - fox?

Brent - they were shooting fox and um - I'11 look for it. I mean
the State or someone encourages you or gets you to violate the
law ——-
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Dave - Ok so giving me a permit isn’t encouraging me 1it’s just
allowing me to have a permit?

Brent -~ It allows you to do something that’s legal.

Dave - Yep.

Brent - Now how you go about that is something that they didn't
- I mean —--

Dave - Didn’'t force - yep - they didn’t force one way or the
other. '

Brent - —-- fly out of this area
Dave - yep

Brent - or you know you can’t go fly over there, -which - that
would be one thing but I do )

Dave - I know that we could never prove 1t but one of the Board
of Game Members - current Board of Game Members told me in
Fairbanks literally about a week before went out there he said,
“Dave 1f you end up shooting animals cutside of the area just
make sure you mark them on your GPS inside the area”. Well I -
you know - I doubt if I can ever get him to say that on the
stand. And a whole bunch of the other ---

Brent - He’s not - he’s not ---

Dave - He’s not part of the State?

lBrent - I don’t know if he or not.

Dave - He'’s appocinted by the governor and but I don’t know.

Brent - You know I don’t know what to tell you on that one
because I don’t think that a State official can tell you to
vicolate the law guite frankly. I really don‘t. I don’t know
that it’s a defense. '

Dave - Yeah.

Brent - I mean most of the time when this comes up is an
undercover agent.

Dave - Yep like if they purchased - a moose - yep — moose hunt

Brent - And they go to you and they say, “Hey do you have a
machine gun for sale”? EXHIBIT 27
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Tom - Right.

Brent - And you have - and - and where the courts have said you
have a valid entrapment defense against - like you have a heroin
addiction or you have a dying child and you need money for
medical expenses for instance and they go hey if you - a Federal
officer comes up or a State officer says if you - um - sell
marijuana for me I will pay you 520,000 ok and by doing that -
um - you prey on that persons weaknesses——-

Dave - Yep.

Brent - —--- then some courts have said you know that’s going
beyond fair play in law enforcement.

Dave - Yep I can see that - um -you know.- I adgree

Brent - So the concept that you’re talking about is call
entrapment. And I'm going to give you Floyd Saltz’s entrapment
case.

Dave - Uh you’d ever find out to where Al Shadel ended up being
in the Troopers?

Brent - He was a Trooper - I need to talk to my buddies - he
was head of the south

Dave - South Central
Brent - he was Fish and Wildlife

Dave - He was in the Troopers, yep. He was the South Central
Regional Commander. Right

Brent - Actually he oversaw - DPS programs in the State. Maybe
you want to talk about this issue about your be acquitted ok
cause that’s - lets focus on the trapping versus the hunting.

Dave - Qk.

Brent - You are charged right now with the same day airborne
licensed under this chapter tco knowingly violate a State statute
or regulation prohibiting a wild or hunting on the same day

airborne - ok?

Dave -~ But there’s twoc different levels,

Brent - There’s two different levels, for guides. But you’re a
guide --- EXMIBIT 22 1 0697
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Dave - Yep.

Brent - --- see so you’re subject to AS08

Dave - or 15

Brent - Well maybe. I mean if arguably - cur specific one is
the guiding statutes.

Dave - Well these are the guide statutes and this is where -
this is where it comes in. If you’re convicted of - court shall
or a department State and guide license transfer license --—-—

Brent - What are you reading out of?

Dave — I don’t know what it is.

Brent - What’s the number AS54 720 is it 7207
Dave - Yep - unlawful acts

Brent - All right.

Dave - - um - commits - of a person who commits an offense set
cout in 15 or 16 of this section. 15 is a person licensed in
this chapter to knowingly wvioclate State statutes or regulations
prohibiting waste of a wild foocd animal or hunting on the same
day airborne. Well what I’'m standing on we did everything on a
trapping license we weren’t hunting we were trapping. Trapping
falls under the 8 through 14. It falls under 8 - a person
committed a violation of a State game statute GAME it says GAME
and trapping is part of game.

Brent - Qk.

Dave - So when you go to 8 there then you don’t fall under the 3
years anymcre. You go - 1t comes under the State shall order
the department to suspend the guide license of a person who '
commits a misdemeancor in 8 as 1f - for specified period of not
less than 1 year and not more than 5 years. That’s what I would

fall under if ---

Brent - If you are right and there is a distinction between the
hunting and trapping. I know what that says but that is not
what ---

gquacks like a duck and walks like a duck it’s probably a duck.
The permit we received out there was for - and even in here ii (f\cpq
EXMET 25 16393
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says that you can take an animal trapping by any method except
you can’t use a shotgun larger than 10 gauges. The shotgun was
a 12 gauge it certainly wasn’t larger than a 10 gauge. Can’t
use a machine gun. The shotgun wasn’t a machine gun. Set gun -
no we didn’t use a set gun. It also says you could take
furbearers from a motorized vehicle but you know you must be off
for whatever --- so essentially what they can say since you
trapped illegally your now not trapping you ncw hunting. I mean
is that - can they do that?

Brent - I think you could argue that. 0k?
Dave - Yep. Well I think---
Brent - Where is that going to get us though?

Dave - Well that gets us back to I guess where we were in the
beginning when we were goanna fly out to McGrath and plead
guilty to exactly what we’re trying to get to here same day
alrborne fur bearer. Which is a vioclation of a game statute but
not a violation of same day airborne big game. Essentially
we're —--—-

Brent - Ok. Where does that get us?
Dave - It would get us back to ---
Brent - You goanna get: your plane back?

Dave - The opportunity for someone to hear my side and decide
whether I need to lose the plane or not lose the plane. I Jjust
- it sticks in my craw that Leaders will. not let a judge decide
the whole sentence. That does stick in my craw - yes 1t does.
(This really sticks in my craw especially after we had given thne
State so much for the deal and then State gets to keep saving,
“We want more”. When would 1t ever end if vyou didn’t put your
foot down?)

Brent - Ok. I mean that’s because as I've explained be for 9%
times out of a 100 defendants don’t want a judge to make a
decision. I - quite frankly as I have said before why you would
want that I don’t know.

Dave - Well it’s partially to do with that thing I have wrote -
that as I wrote it I became to believe - maybe mistakenly - but
um other people have read it, Toms read it, and I believe I have
a pretty =-uh - I feel I have a reasonable explanation why I
shouldn’t be punished as much as somebody who did essentially
the same thing but did it with a client in the field that’s

paying them money. Because I was out there spending my own 1 Of’q'3
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money to help with a problem that is widely known as a problem
and has now been opened up across most of the areas where I did
it to what I’ve done is legal. So I feel that I have a better
chance of getting a lenient sentence then someone that went out
and landed and had their client jump cut and shcot a moose for
$16,000. Because I was spending my own money, burning my own
fuel, risking my own airplane to help the State with a program -
vep I went out of bounds sc yeah I’'m no longer helping the State
with that program legally but where I was 1s now where that
program is expanded to. And in the State Constitution it says
that if there are things like that where you do things and later
on a law is passed that allows it that that will be looked at
when it comes time to sentence and time to decide the punishment

that’s handed down.
Brent - QOk.

Dave - And there’s a whole lot of other things that T think

enter into i1it. Um - like I've said I've read thrcough'all this
stuff ~ you know — um - I just certainly think that a judge that
would hear it would understand - you know like 1f you had a

judge read Jim Harrower’s letters - did you read those letters?

Brent - Mm hmm.

Dave - There’s a gentleman that is one of the finest men in
Alaska that was essentially screwed out of his lodge by the
State. He had - he told me he didn’t go out there in the
wintertime because he would have been tempted to do exactly what
I did. He told me, “Dave I couldn’t go out there in the winter
and see the wolves actually killing the moose because I couldn’'t
help myself”. That’s*the way I feel pretty strongly and I would
like to hope that a judge would. understand-that feeling of
seeing everything you worked for being taken away by
mismanagement of wolves and’ I. would hope that. she ‘would say-you
didn’t do it with 'a client that was paying you big bucks you did
it because your. future was disappearing. Not income in your
hand right now - your future was disappedaring.

Brent - Ok. You want to take that risk? You have your license
back in 8 months.

Dave - T understand - I would .like to - I don’t know - um. I

guess I would like to layocut the best case.we have and then go

to Leaders and say - you could go to Leaders and say, “Dave’s

ready to go to trial, he feels he has a really strong case. You

don’t have to even tell him he’s got all kinds cf stuff that

he’s researched he wants to go for it. If you don’t want to go

to trial Mr. Leaders here’s the - here’s what we'll accept.

Give him back his plane - he’ll give you =~ what’d you figure ogf [)7(}ﬂ
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$35000 in lieu of taking his airplane, which is a plane by the
way; Mr. Leaders Mr. Haeg wants back because it’s a plane that
he has STC’s on or field approvals that could never be
duplicated before. That’s why he wants that plane back. It
-aint because he’s stuck on that plane or you could swap out
Supercub maybe or whatever. I still think that's a pretty big
hit me giving up my fall and losing a Supercub for what we did.
I could see where I should lose it where we had people out there
in the field - uh- you know clients and I'm doing all this
illegal stuff but I wasn't - I wasn’t guiding. They have to

understand that.
Brent - I understand.

Dave - We were out there when it was 30 below zero with the
doors open freezing our balls off -

Brent - His point is you’re a guide you are held to a. higher
standards then Joe hunter. You are a guide —---

Dave - Ok I understand
Brent - --- you are on the honor system

Dave - So what would they do - would they expect someone that
isn’t a guide to give up a whole years of work? Like if you did

it would they say ---
Brent - They’d take my plane.

Dave - 0Ok yep would they also tell you - you cannot practice
law? ' '

Brent - I'm not a guide - I'm not a guide that’s the difference.

Dave - I already gave up a whole years worth of income. (Then
Brent pissed it all away for not standing up for the deal that
ne told me he had for weeks!!!)

Brent - I know that David.
Dave - Doesn’t that account for anything?

Brent - Yeah it dces ~ that’s - that’s what we negotiated. They
wanted 3 - they wanted 5. The Troopers I’'m telling you they
just see this so much differently than you.

Dave ~ I understand.

Brent - And they’re the ones that see that. s 1_ ()7(}1
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Dave — I understand.

Brent - And they see this as, this guy doesn’t understand the
difference between right and wrong he took the law into his own
hands we can’t have a guide who is on the honor system for the
most part because we can’t enforce these guides laws being a
guide he should lose his guide license for 5 years.

Dave - But this wasn’t guide laws as you said.

Brent - It doesn’t make any difference, to them. I’'m just
saying that’s the way they see things, that’s the message they
send to Leaders.

Dave - Yep.
Brent - I'm not telling you what’s going on up there ---

Dave - Ok I understand that but ck say you became a judge -
maybe somebody nominates you for judge. You could be a judge I
think - don’t they pick people- they could say Brent you have
enough knowledge we’re goanna make you a judge, we're goanna
send you all of the Fish and Game cases. You know my side; you
know the State's side. Just step back for just a minute and
think about what you would want out of me.

Brent - And I’d be happy to tell you that. I - I could
understand the whole thing but I will tell you I don’t see not
getting a year c¢n the license.

Dave - Ok I agree with that.

Brent - So that’s number 1. Number 2 but you have to understand
I see it completely different than everybody cause I’'ve been
representing defendants for the past 12 years ---

Dave - Yep but you were alsc for X amount of years

Brent - T was a prosecutor for 5 years.

Dave - Qk.
Brent - But it makes a big difference when you’ve represented
people and you see the human side. 0k? I have become

intimately involved; still remain friends with mest of the
guides that I’'ve ever worked with - a-few exceptions but for the
most part. She’s a magistrate; most of the judges don’t do
that, most of the judges on Fish and Game cases are not looking

at anything else other than what the prosecutqrs and what the NN
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defense attorneys are recommending. I - I told you that story -
Dave - Yep.
Brent - You know where I recommended 3 and 5 days on one of my

defendants case on a guides case and the judge gives him 60 and
doesn’t even think twice about the offense is geoanna cost him to
lose his guide license for 5 years and the judge says he
shouldn’t be a guide. And I was like stunned. And you know it
happened - 1t happened to me just out in Dillingham

Dave - ‘Yeah
Brent - You know I had this guide - 27 years not one problem

with an assistant guide - as a guide
Dave - I know you told me about it.
Brent - And he made one mistake.
Dave —-Yep.

Brent - And he lied to the Troopers when he was initially
confronted and they had to investigate and found out he was
lying. He then totally confessed, said he was sorry, and the
Judge saild I'm giving you a $3000C fine. That means you lose
your license for 5 years. That means you lose your license for

5 vyears.

Dave - Yep.

Brent - Because thaﬁ’s what the State is requesting.
Dave - Yeah.

Brent - And

Dave - Yep

Brent - the other guy I negotiated his deal s¢ he didn’t lose
his license and he was as happy as hell cause he sat in the back
watched it and went holy shit I could lose everything.

Dave ~ Yep.

Brent - And you know you could talk to Kevin about it he’s had

clients like that. I mean I had Jim Feges - he - you think -

talk about somebody that got screwed. I mean he got just

screwed and tattooed. = 97 ) Loy
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Dave - Yep I understand you know that there’s risks or whatever

Brent - I know but here. The reascn that I'm being skeptical
about you David is because you are the one I know what losing
your license for more than 2 years is goanna do to you.

Dave - Yep.

Brent - You may not recognize it but I do. Nobody may want to
tell you what it 1s gcanna do to you but I know. Ok and I have
done everything in my power to avoid that. Because T know - T
know you well enough - I know you well encugh by now and you can
say that you’re willing to accept that but I don’t think you
are. I don’t think you are willing to accept somebody telling
you you’re wrong. and so. while I'm ‘happy td do whatever you tell
me to do. I am goanna tell you again - I'm goanna write you a
letter saying you have to be very careful because I don’t think
you can accept somebody telling you’re wrong. And worse -
you’ve got your family to think about, your wife, and your
friends. (How Rkas he done everything in his power to avoid that?
He did everything in his power to make sure it would happen!)

Dave - Yep.

Brent - And you are ruminating over this where as we have pretty
much eliminated this moose case, we’ve pretty much eliminated
the wolf case (we’ve got it down to 5 counts), we’ve pretty much
eliminated you losing your guide license for more than.-a year
and on principal you want to go back and open this whole. thing
up and run the risk that you may get your plane - I’11 bet- I can
give you.l5 attorneys in town.to go. - call defense‘:attorneys
that do Fish and Game stuff arcund the S:tate you explain.to them
what you did with the plane. and see how many say you’re goanna
get that plane back from.any Jjudge. Ask them and see what the
say. (Ruminating over Brent having me give away a whole years
income, a full confession, £6000.00 in getting everybody in to

testify, Then have the State and Erent give me nothing in return
for what we had agreed to? DNow they both want me to give up an
$380,000.60 to get the same exact deal that T already had.
Somecne plezase tell me why TChey wouldn’'t go after everything
else after 1 agree to give them an alrpnlane Lo asweeten the pot
to 2 deal that we had already agresd upon?)

Dave - Yep but you know 1t I also remember why didn’t - why

didn’t Leaders let us go out to McGrath when it was eleven
counts and let the judge decide that?

Brent -~ T don’t know why he didn’t do that. That pisses me off.

He just —he has caused me to have to Eﬁéﬁ§%re ipd explain thli D?JWQ
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to you 25 times he did it because he wanted to be a dick and it
pisses me off. It caused me 50 much problems in my dealing with
you and I as much told him. (Why, why, why didn’t Brent tell the
Magistrate that we had a Rule 11 agreement and that Leaders

broke it?)
Dave - Yep.

Brent - It pisses me off. He had no concept of what it has done
to your and my relationship. (No shit I now feel that Brent is

working hand in hand with Mr. Leaders to strip my family and I
of everything that we own in the world. Just because I went ocut
to help the State to help with a problem that they needed help

from the public with.)

Tom - With the moose thing. What - how does the moose thing
just to me just go away? Did he bring that up, was 1t part of
the deal, you brought it up? I mean --—-

Brent - No it just it - it ---

Tom - It just folded in on itself - what?

Brent - The necessity for having any evidentiary hearing was
about whether he would lose his license for more than one year.
Leaders agreed not to do that anymore and that was the only
reason we were goanna do that. So 1t just kind of went away.
{(Right here Leaders agrees fthere’s no more need for any
discussicn on the moose hunt but after he forces us to trial by
breaking the Rule 11 agreement he brings it right back in. How
is this ethical or even legal after I exercise my right to go to

cri dl7)

Dave - Well I thought you said that when Jackie typed it out
they probably read it and decided that it - they wouldn’t get

much grip from it.

Brent - That’s what Scot always said to me. You heard him. (Yet
[

this investigated and closed complaint from a disg“unt hunt
gets oprougnt bacik in affer this at my senbencing a jury rr1a_.
)

ﬁ m

How 1s ©this opossible?

Dave -~ Well I thought that talking to you on the phone you said
that when —---

Brent - I think - I think it does help us.

Dave - When you uh gave what Jackie transcribe to Magistrate
Murphy you thought she probably gave a copy or that copy ---

EXHIBIT. LD 1 0709
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Brent - No I gave it te him.

Dave - Qk.

Brent - I have to - I can’t give the judge something without
giving 1t to him.

Dave - Ok.

Brent - I have to give it - it’s not fair. (But it fair for the
state to cost me thousands and thousands and thousands of

dollars on reliance of & deal and to have them break iit.)

Dave - But anyway what you told me is they probably read though
it and went wow — you know 1t probably don’t - whatever

Brent - Well if T did whatever I apoclogize - I don’t - I don’t

know - I don’t know — shit I can’t remember all the stuff I’'ve
told you as it is --- (Why would this matter if he told me the
truth? On cur taped conversation of 12/14/05 Brent over and over
says, “You hear what you want to hear”. I think my problem is

that I hear what was sald and when he tries to lie to me iater I
try To straighien him out but he denies ever having said
anything contradictory in the past. Then after I started taping
all my conversations with him I can prove he over and over and
over lied to me. 30 does this mean that I am hearing what I
want to hear or that Brent Cole is lying to cover up all of his
lies and deceitfulness?)

Dave - But anyway what - I guess what Tom was asking is Jjust -
essentially - essentially

Tom - It went on, and it went on, and it went on, they pursuing
it, pursuing it, pursuing it up until that day and then Jjust
whhh. It just - I mean did they use that - did they have that
in mind tc use that all along as like a bargaining chip even
knowing they didn’t have anything but to just keep - remember
when he said - remember when this first started up out there at
Silver Salmon and he asked you why now - to keep stirring it.
That’s my feeling - they probably never had anything on that
from the fucking beginning.

Dave - T think that they brought sc¢ that they could let a judge

know that there’ve been other gquestions of my credibility so the
judge would feel more comfortable giving me a harsher sentence.

That’s what I think.

Brent - Of course that’s exactly right. (And Erent wouldn’t even
tall them I refused to talk about the mooss hunt and that I
wanted them To charge me with the d]ligﬁtgf _1F they insisted o
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Brent later told me the State had no intention whatscever of
charging me on the moose i1ssue but insisted that I agreed to
talk about it. Brent told me it would be good to talk akbout it
cause I didn’t do anything wrong and it would make the State
look bad. At the time I really didn’t’ believe aim but it was
kind of nard not to believe him when I was paying the man
$200.00/per hour to do his best for my family and I.)

Tom - But then like I say -—-
Brent - But -but I like to think ---

Tom - I mean don’t get me wrong, I'm glad its gone away —--
Brent - I'm happy it’s gone away. I cannot tell you guys what
is going through Scot Leaders mind. I mean quite frankly I
don’t know whether he just wanted to avoid the hearing, whether
he accomplished what he wanted to accomplish, whether tc him
getting the other concessions were more important? I mean you
agreed before that it wasn’'t any jail time. When you agreed to
do some jail time that may have been more important to him then

Dave — Well I think it all boiled - it all boiled down to like
you admitted before and I admitted that it-all.bcils down to the
airplane. Because he didn’t want. to go out there and have the
airplane up for grab. - up for the judge to decide who keeps the
plane. That’/s. why that whole thing went- down- the tubes:. (This
is exactly why Scot Leaders changed the deal. He felt justice
might actually nappen (I would get to keep my plane) and he
couldn’t allow that. Mr. Leaders insisted on being judge, Jjury
and executiloner.)

Brent - He’s so stupid. I don’t know why he would do that guite
frankly. I — I think a judge would give 1t away in a second so
your right he did say that and what can I say - I cannot - I
have no control over what parameters he set. (He's so stupid how
can Brent say this? Leaders is smarter than shit. He got me
through my cwn attorney to give up me and wife’s who’e years
come, a full confession including maps, and over 34000.00 in
calk abouf scmetnhing we never should’ve had to talk zpout
the Tfirst place and he didn’'t have to give us a damn thing.
Wwho is stuplid Leaders or my at orﬁey9 Then Leadsrs 1is
1pid” he gets my own attorney to ask me Lo giv im a
e my $80,000,00 airplane to sweeten the pot. How “stup
nis when after I give him my first airplane tnen
the deal again and xnow there’s no doubt
v who I'm paying $200.00/cer hour tTo con
2ll me To give him and the State my secon
sweeten the deal? -- See here where
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right he did say that and what can I say” so 1t isn’t ay
imagination when Brent tells me scomething one week and then
denies telling me it the next and now that we started
transcribing all of my tapes of him we can prove it beyond any
shadow of a doubt.)

Dave - I guess what I’'m getting at is there - is there any
rational for me to go through this stuff like I did with the
moose thing and pick it apart as best I can and then show at
least some weaknesses in their case - does that help us at all?
I mean is there - like what I’ve done ~--- (Why doesn’t Brent
have any control over what parameters he set? Shouldn’ft that pe
the first thing that Brent nalls down before we give Leaders
anything? Is it Brent’s policy just to gilve Leaders everytning
he wants for as long as he wants and not get anything in return
and then if you ask for something in return to just accept 1t
when Leaders says, “Nah I don’t think we need to give vyou

anvthing”.)

Brent - It depends on what you want to do. Do you want toc get
back into the guiding and focus your attention on what you’re
goanna do come July 1°? In my opinion it that’s your - if that
is what is most important to you then I would move on. If you
want to try to renegotiate this deal in any aspect or you want
to have a trial on this thing then I would say yes. (How can it

1

e called renegotiate when Leaders and the State gets to keep
averything vou have given them and you have to start from
scratch with no consideration for anvything you have already
given them? This isn’t negotiation this is being held hostage
bv a terrorist corganization. Do vou negotiate with a terrorist
by giving them what they want and then not receiving what
supposed to be given in return and then agreeing to give them
more so you can get what was promised in the first negotiation?

Dave - Like I told you to me it’s important to get the plane
back somehow. You don’t - I guess what you’re saying we’re not
goanna dec that short of a trial probably - I mean he’s not
goanna let the plane be decided by a judge or magistrate?

Brent - It doesn’t sound like it to me.

Davae - So he just put his foot down even though that isn’t his
job to administer punishment. It 1s his job to determine guilt
or innocence as far as I'm concerned.

Brent - They can do all that - they do it all the time - I mean
you can say that but ---

Dave - Well that’s what I read through the Constitution. I mean
! Y X 3 1 -
that’s how the governments set up. ’EXHEBET__“Z%H ﬂ 1 07
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Brent - They do it day in and day out - they set penalties.

Dave -~ Is there any —~ 1s it worth anything to layout by Tony
Lees admission and by the Troopers report that Tony Lee kept the

wolverine after wolverine season was - was ———-
Brent - I'm goanna bring - I’'m geoanna bring all that up.

Dave - Ok. Does that - um - and also I wanted to ask you 1f -
if you were a judge and Tony Lee and my trap line thing - Tony
Lee’s out there checking it, pulling wolves out/wolverine
keeping them, selling them. Um does that mean it’s still my
trap line when he lets everything out at the end of the season?
To me that’s a pretty strong statement.

Brent - Why don’t I get one of the cother counts and not the wolf
— and not the trap at the end of the year - different count
substituted in so you don’t have to plead to that count?

Dave — All - alis I'm saying I think that’s a count that doesn’t
need to be there. It’s to me that’s Tony Lees bag of worms.

Brent - Ok.
Dave - T mean I‘m not looking at it like -~ like

Brent - See I look at it from the big perspective - to me
whether it’s that count or ancther count I’1l work on getting

another count in there. If that i1s something ---
Dave - Oh you as a prosecutor you mean?

Brent - No I'm trying to look globally - and it - because again

Dave - Yep.

Brent - I'm gcanna say this. To.me I negotiated. a deal that I
never thought I would get for you, I --- (And you never gob 1t
for me. Yet Theyv got o kXesp evervihing we gave them.)

Dave - Then how did we get here? How did we get to where we’re
at now? From where we were at before - where you - how did we
get from there to here?

Brent -~ Well I just keep talking to him, we keep working it, we
keep throwing out suggestions, the pressure comes down, there’s
a day that we’re suppose to go out there, they’ve got to put on

SCRIT 2h 1 0703
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evidence, they concede a little bit, we concede a little bit, we
are where we're at.

Dave - That’s - that’s kind of what I'm saying. Does 1t hurt to
say, “Hey we can prove that Bret Gibbens lied about all these
traps that were set”? I mean — I mean ---

Brent - they get that - they get ---
Dave - It’s not that big a deal.

Brent - They get that count out and he gives you just another
count of unlawful possession.

Dave - I thought that’s in - that’s already in there.

Brent - Another - well it just makes you plead to two counts of
unlawful possession instead of one.

Dave -~ Yeah - yeah - I mean they could have - I mean they could
have a count for each wolf or eleven counts of unlawful
possession cause there was - or nine wolves?

Brent -~ Whatever it is - I mean you know it’s just - to me I
don’t focus —---

Dave - On each end of it - well see alls I look ~---

Brent - --- looking at is the bigger picture that is how are we
goanna get accomplished what - what in the parameters you set
out for me. Because what did they charge you with four or five
unlawful possessions, or one having a snare to long, or one
guiding, you know blah - blah -~ blah. To me what difference
does it make? (“To me what difference does it make” Of course 1t
doesn’t - he isn’t the one whose life is going down the tubes!)

Dave - Yep.
Brent - Because what - I don’t - I'm trying to get to the end.

Dave - The end -yep - and alls I'm saying 1is i1f you have a heap
on your desk like this of problems somebody will say that’s a
big heap. Ok 1f we can show that the trapping thing has some
pretty serious flaws in it. Maybe it gets thrown away. Tony Lee
I feel’s responsible for those sets.

Brent - So they charge us 11 counts of same day airborne of
wolves, and 11 counts of unlawful possession, and 2 counts of
unsworn falsification. And all of a sudden we’'ve got 16 counts.

AT __ 1%
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Dave - So what you're saying is even 1f we can prove a charge is
baseless they’ll think that it 1sn’t and add in another charge
somewhere else?

Brent - They haven’t charged everything they could have charged
David. They never have.

Tom - I see that péint.

Dave - Yep.
Brent - They could charge —--
Tom - Sure they could do that.

Brent - Each one of those wolves they could charge us 2 or 3
different charges. That could be 35 charges ocut there. They
picked a representative number. Ok. You can say, “I don’t like
this I don’t like this” and they can say, “Ok we’ll just pick 35
that work”. There’s an unlawful possession on every one of
those wolves. So that’s 11 right there. There’s a same day
alirborne with every one of those wolves, there’s a violation of
a permit on every one of those. That’s 33 counts right there.
There’s I don’t know how many unlawful acts by a guide.

Dave -~ Well yeah - well I thought I read somewhere that each
occurrence - they - what they broke it down was “each day” and I
thought I read scmewhere that in some of this crap and that’s
nitpicky I understand.

Brent - They‘can have 4 different ways you violated the law.
Each one of those acts is different - the act of shooting out of
the plane, the act of violating the permit, the act of
possessing the animals —--- '

Dave - Yeah and actually wasn’t there at the beginning wasn’t
there something about falsify or tampering with evidence and
crap like that?

Tom - Yeah.

Brent - Tampering with evidence that’s a C felony, yep. I mean

Dave - Um - yeah I agree - but alls - I guess in my mind —---

Brent - Actually that tampering with evidence was a - was a no
brainer. That was at the beginning of the tape.

Dave - Yeah. 1 0P7{ 1
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Brent - That’s what they put in when they went for the affi -
for the search warrant.

Dave - Yep
Brent - And that’s a C-felony.

Dave - But I remember also remember a conversation with you that
you say they did - that’s just automatic to get you kind of
entangled in stuff ---

Brent ~ It’s just so broad David, if we went to trial on that we
would have a hard time.

Dave - Yep.

Brent - I mean when you went out and told them where you said
those wolves were shot and they weren’t there that’s tampering

with evidence.

Dave - Yeah - I don’t - I don’t - I understand that’s why I
brought it up. I don’t - I guess I feel like we got where we're
at by just picking away at what we can pick at. You know ---

Tom - Yep.

Brent - Right.

Tom - I can see that.

Dave - Like Tom’'s big thing is hey if you’re in a hole and you

can drag-a little bit down, and get a little higher, you can’t
get everything, you can’t get out all at once, just keep working

at it.
Tom - I agree,

Dave - And that’s where I’ve been trying to just keep picking
away at it ---

Brent - Right but ---

Dave - We’ll probably ccme to a time where we can’t pick no more
and we either need to jump or ---

Brent - Well other than the plane ---

Dave - Other than the plane I'm happy, I'm joyace, I could live

with all that --- | .
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Brent - Just get the plane back?
Dave - Yep we’'d be done deal.
Brent - (laughs)

Dave -- Um here’s Tom wrote these up - I was probably go with
those

Tom - You would live with them.

Dave ~ Um 1'd prefer to keep the Supercub cause it also has
modifications with those wheel skis that I don’t know I'11 ever
get again but whatever.

Brent - But is it on wheel skis right now?
Dave - Nope but the mod is ---
Brent - Was it on wheel skis when they tcok it?

Dave - They never took the Supercub.
Brent - Is the plane that they took was it on skis?

Dave - On straight Aero Skis, yes. They can have those Aero
Skis I don’t care. The Supercub -like if we swap this Supercub-
for the PA-12 even though the Supercub isn’t my main plane it
does have a modification that is legal on it that I don’t know
if I could get legal again but I could work though that you know.
woopedo. But like I told you there’s a guide named - that got
busted for - I could give you a brief rundown — he had 4 clients
no 3 clients they ended up shocting 5 moose when he wasn’t
there. So they were 2 mocse over —-—-

Brent - Where was this at?

Dave - It was up in Fairbanks. Name I told you his name
whatever it was - anyway um he got busted for it a little while
after the fact because the clients well they had actually
fronted the meoney for an airplane and since they’d done that
they thought they could do whatever they wanted. Anyway they
shot 5 moose for 3 of them. Apparently 2 of them had shot
smaller moose they seen bigger moose, same thing more moose
dead, they convinced him to cover it up, it came out later,
State seized his plane because he had used it to haul the moose
in and out blah-blah-blah, fully guided deal. He said he went
back and forth with them, back and forth, back and forth um
wrote the DA letters without his attorney even knowing it saying

=BT % ) 1
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hey I'm a good guy you know this is what happened blah-blah-
blah, I want my plane back, how about if we - 1f I give you
money in lieu of the plane. He said they ended up buying off on
it. Gave them $25,000 dollars it was brand new - not brand new
but a recently rebuilt 180 on floats. And he said in, the deal -

Brent - Could it have been Nome?

Dave - could be - could’ve said Nome. Yep um -
Brent - It was a new 180°7?

- Dave - Anyway he got his plane back- and he said 1t was the same
deal with him. That - that plane he had - there was some
modifications, it was light, he liked it, and he didn’t want to
just give it up and try to redo the plane — um - you know
whatever. If I give them the plane what are they goanna doc with
it? You said that they probably couldn’t do anything with it.
They’'d probably what take it apart and sell if a wing at a time,
or take it apart and burn it, or just burn it, or roll it over

or I mean?
Brent - I’ve no idea what they want to do with it.

Dave - You know is there any if and or what or way that we can
have them say that they - we gave them the plane and then I can
somehow make arrangements to get it back?

Brent - I’ve made that suggestion.

Dave - They don’t buy off on that one? They don’t like that
one? :

Brent - No they just don’t get back to me.

Dave - Ok. Anyway there’s a couple more things here blah-blah-
blah I’ve told you all about the c¢rap and the - have  you made
any headway on whether I should be booking hunts or not or
whether Arthur should be bocking hunts or going to the sport
shows? ’

Brent - {(lots of chair creaking) Hey Scot it’s Brent I have uh
David Haeqg ard Tom in here and they’re asked again about whether
the Troopers are willing to talk about the plane. Can you call
me back and if you talk to them if you could give me the name of
the trooper whose making this decision and maybe I can talk to
him personally seeing that this is such a difficult thing for
them to make a decision on. Call me 277-3001. Bye.

HRIT_ )5 1 0714
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Dave ~ And alsc maybe if they can do money in lieu of the plane.
I don’t — you know - I don’t know 1f that - apparently it worked

with someone else. Um ---

Tom - I would suspect it would be a better chance then on the

sly letting you buy the plane back, for sure. If the word got
out on that - you know.

Brent - I think that has happened. Letting people buy their
planes back after it’s done. Because they will know what the

value of it is.

Dave - Flcoyd or no Ed one of those guys down there did it.

Brent - Yeah it was uh 1t was us his brother maybe and it was
the other guy that owns the hanger up here. Um that lives down
in your - in that area. Troy —--—-

Dave - Hodges

Brent - Hodges

Dave - Yep.

Brent - They paid $100,000 dollars in fines.

Dave - Well those guys deserved to get everything that they got.

Brent - True.

Dave - I’'ve seen the rampage that they’ve been on. And I've
called the Troopers on them every chance that I've had. 0k
you know - and that’s neither here nor there I guess. I just
think what I was doing out there shooting wolves was what is
goanna be happening here this winter in the same area and I
don’t think that I was doing anything that wrong but the media
and everybody else sure thinks so blah-blah blah. And with Al
Schadle so he was South Central Regional Commander and you know
like his rank was he Captain, Lieutenant, Colonel, blah-blah
blah blah blah, uh underling? I mean I assume to be South
Central Regicnal Commander you’d have to ke fairly high up in it

Tom — Definitely - you’d have to be at least a Captain.

Dave - Um I mean not that it really matters — um and do those
letters that we had wrote do they will they - I mean if we plead
they don’t even get entered - nobody even sees - they don’t even
see the light of day in other words?

EXHIBIT___ 22 1 0715
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Brent - No the judge is goanna read them all.

Dave - Um.
Brent - It - it looks -~ it’s a factor in determining whether or

not she accepts this plea agreement between us and the State.

Dave - Ok Tom brought up another thing. What keeps the Feds
from filing a case of shooting from the air?

Brent ~ Well they can.
Dave - Huh?
Brent - They can.

Dave - So no matter what happens they can do that? And is that
something that’s 1likely to happen or unlikely?

Brent - It’s not goanna happen - I’ve never had it happen.

Dave - Ok um.

Brent - Now if the Fed’s charge vou the State cannot come back
and charge you. '

Tom - Ok but if he pleads to the shooting of those wolves to a
plea agreement or whatever - ok the Feds can still come back and
charge him with the shooting of the same wolf?

Brent - That’s what I understand.

Tom - Doesn’t that play double jeopardy then?

Brent - I would think so but I know that the rules that have
come down have said no.

Tom - Because they’re two different entities?

Brent - Cause they’'re two different governmental entities.
Rodney King - those guys got acquitted in State court and
convicted in Federal court for the same thing. That issue has

been briefed.

Tom - I mean those two pleas they aren’t - aren’t far off from
what 1is on the table now, am I right?

Brent - Right. The July thing is an issue; the jail time 1s not
a problem, the fines, um ---

e, 20 1 0%in
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Tom - So out of these 2 you would say the cne in lieu of on
taking the plane ---

Dave - I’d rather have - or and you know if they want to say
that it’s a fine they can they can as long as they convict me of
same day airborne furbearer trap with the trapping it doesn’t
affect my guide license. It says right here ---

Tom — It don’t matter cause ~--—

Dave - You know 1f you’re in a hunting State statue or
regulation ---

Brent - I know you David if you can believe that ---
Dave - But what I'm saying is 1if they make a plea agreement -

Brent — If you can believe that the Division of Occupational
Licensing is goanna be reasonable and read that the way you do.
I'm goanna tell you I had to go all the way to the Supreme Court
to get them to back off. That cost my client 3 years of
litigation.

Dave —- So even if it was trapping they would say it was meant -
hunting.

Brent - Yeah it’s part of hunting. Hunting is trapping and they
would say, “yon aren’t goanna get your license for the next 3
years” and you’d go, “what do you mean?” and they’'d say, “ well
you’ re not goanna get it”, then you’d have to go to Superior
court get an injunction demand that they give it to you. They
would - even if the judge said yes you appeal, they appeal,
you’d go to a Superior court judge, then you’d go to Supreme
Court. It took me 3 years and my client never recovered from
it.

Dave - Hmm. Well I guess I just look at it you know more along
the lines as this - you know - defendant committed a crime with
reason beyond a doubt which of two or more degrees the defendant

is guilty ---

Brent - But see the difference is that’s not the case here
because you’re a guide. That would apply if there wasn’t a
section applicable to guides. But you’re a guide so they aren’t
on even - you’'re not on even - there’s not two equally tnhe same
statues. One applies to guides whco commit game violations and
the other applies to regular people that commit game violations
and I don’‘t think that the court 1s goanna say that you have to
be convicted of a lesser one.

T __ 22 | I
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Dave - Well I don’t know. To me it says so right there.

Brent - I know- but - I know.

Dave - It doesn’t say anything about guides in there or whatnot
- 1t just says when the defendant has committed a crime and
there is reasonable ground of doubt. And to me reasonable
ground of doubt is everything that we were doing out there had
trapping written all over it. We were setting snares, setting
traps, the permit they gave us that we violated but it was on a
trapping license, all the wolves we sealed were on a trapping
license even though I guess they were illegal but you know
that’s - that’s ---

Brent - And that’s fine and I'm happy to do that but you have to
understand that if you ---

Dave - Well what I would say is, “yeah lets not go there with
this and have a fine” if they want money in lieu of airplane a

whatever fine.
Tom - Right.

Dave - Because what’s his name that I called in Fairbanks and he
was super nice guy and he said just keep your chin up and he
said he understands you know he lost I don’t know how much money

he said ---

Brent - But at least he had a guy - I mean I know whc he dealt
with up here Jeff O'Brien been a prosecutor for 15 years.

Dave - Yeah that sounds familiar

Brent - And O'Brien is an easy guy to deal with, and he’s
reasonable, and he’s been doing it for 20 years.

Dave - That sounds familiar because he asked me who -—--—

Brent - He’s a good friend of mine -that’s exactly right. And
Leaders has been doing it for 2 years, a year, actually not even
a year. So you’re not goanna get as good a - you know - it's
just a difference between dealing with somebody that’s been
doing it for a year and somebody that’s been doing it for 20.

(Right here Brent Mneows that he lsn’t goanna get as good a deal

cut oI Leaders as ne would with O’'Brien. Is 1t vossible I'm the

first lamb that Brent has lead to Leaders slaughter? He said

Leaders hasn't even bpeen doing it for 1 year. How can vou trust

someone like that without anything in writing? Is this giving

me my right to “reasonably competent assistance of an attecrney
X 20 1 07
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onscienticus advocate?” (People v. Ledesma
215.) .7

Tom — Yeah.
Dave — Ok well I guess we can get out of your hair.

Tom - Um what’s like - where do we stand on timeline here. What
is goanna happened between today November 22°% and January 7°°?

Brent - A little bit depends on what you guys want to do.

Dave — I want my plane back and I want to whhhh.

Brent - Let’s assume that the plane i1s not coming back. That
should be cone decision that has to be made and let’s assume that
the plane is coming back. What do you want to do? If the plane

is coming back do you want the deal? If the plane isn’t coming
back do you want the deal?

Dave - Ok and when you’re saying the plane going away and not
coming back — the PAl2 not the Supercub ---

Brent - Correct
Dave - Cause they’re not making any headway on it.
Brent - Let’s just - let’s just - why don’t you - do we want ---

Dave - Um have you run it by Leaders that I’'m thinking about
going to a jury trial?

Brent - VYep.
Dave - What does he say. about that - great?

Brent - I don’t have good client control. He can’t believe that

I would do that. And I just say, “well ---" (What the hell doces
tnis mean “I don’t have good client control”? I thought I was
pavying Brent in felling him what I wani{ done.)

Dave - Ok,

Brent - “---he wanted to go open sentencing - yeah I know I

don’t understand it but”. (In other words Brent thinks I'm crazy
for going open sentencing and thus deliberately sabotages my open
s means? To me 1L almost

sentencing agreement. Is that what this
szems Lo me that Brent is helping Leaders to orosecute me. Has
Leaders told Zrent if ne helps hang me frcom the highest tree he
expects to get some pretty good deals in the future?) o 1
DM _ 22 0719
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Dave - Ok um yeah I guess just work on those two deals that Tom
handed you.

Brent - Ok;

Dave - And I’'1l1l think about giving up the plane forever -
whatever - I guess. You know but I”11 tell ycu what I think
they’re hammering me pretty hard for what I did keeping that
airplane plus me giving me up a year of guiding. That’s my
honest to god feelings. I think they’re putting it tc me and
that’s my feelings. {(Read this.)

Tom - You should have a sit down talk with Scot Leaders and say,
“hey Scot come on now ~ I mean just like he said - gave up the
hunting season, had him stewing over this god damn mcose thing,
now then spilled his guts from - at the deposition like he was
asked to, all of that and you know what are you doing - ok -
you’ve got him nailed to the cross already well lets put some
more spikes in him - I mean - come on Scot” and say “hey (can’t
hear). You know it’s been going con for 8 goddamn months already
- I mean goddamn - life is to freaking short to be going through
this shit. Resclve it and get the man on with his freaking
life. {(Read this.)

Brent - But it would be one thing i1f we weren’t making progress.
("Progress”? Like letting the deal we paid so dearly for go oy
without raising a single finger?)

Tom - I understand that. That I understand.

Brent - Ok when we first came in you were talking about 5 years.

Tom - I agree there - I agree - I do agree.

Brent - Ncbody wants it ---
Tom - If you can’t get no more julice out of the damn thing ck.

Brent - Well nobody wants the thing ---

Tom - Everybody wants the best we can possibly get -believe me I

understand that.

Brent - But at the same time come on now - how would David do if
he lost his license for 3 years?

Tom — Not well.

Brent - Qk. g.:ngB”_-NZLQ 1 07’;’
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Tom — Not well in the business that he’s in. David will do well
in anything he does.

Brent - David would not do well personally.

Tom - No - no - not right away for sure.
Brent - He would not.

Tom - No 1t would be in there for the rest of his life.
Brent - That’s right.

Tom — I understand that.

Brent - And - and you know - maybe I shouldn’t be so concerned
out of your welfare. It certainly isn’t in my best interest.
My best interest is for you to litigate the shit ocut of this
thing and just keep paying me a whole ton of money. (Re¢ad this.)

Tom - I thought he did that already. (No kidding)

Brent - No I haven’t even started that - down that trail. I

don’t want to start down that trial. You mean - I - you know -
I - T - unlike what people say about attorneys I want to see you
get taken care of. I mean I - under these circumstances you’re

never goanna feel good about this thing, regardless. But I know
what the consequences are of a loss of 2 to 4 to 5 years and
goddamn it I deal with these people, I’'ve seen SO many
irrational things come out and I’ve seen so many goddamn judges
just do whatever the Trocpers say despite whatever I say. That
it’s almost goanna be over my dead body that we go into one of
these things open sentencing. Knowing what the risk is. (“Under
these cilircumstances you’re never goanna feel good about this
thing, regardless” I wonder what Brent is Calking about here. I
wonder 1f he realizes that he and Leaders together sabotaged me
gso I will never have a falr prosecution and no mater now much
pullshit either one hem tries fto feed me I will never
pelieve that I was t ed justly.)

O
{D rh

t et

a

Tom - And with nothing in writing that I can see at this point I
mean freaking Leaders can dgo in there before January 7°" and

<

amend that thing anyway he wants. (Exactly. If I give the Stat

]

U‘J [

my a&lrplane like Lzaders and Brent are begging me to do wha

to stop them from changing the charges acain and again until

they take everything else that I and my family own?)

Brent - But the bottom line is - nothing in writing - we have

squeezed and squeezed and squeezed and you know - you know to meophjl
{ <
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damn it you’d be back in business July 1°%. {(How can Brent tell
this to me when Brent gets “ncthing in writing” and Brent than
tells me for two weeks I had a deal and then just says, “Cops
Leaders changed the deal” and then Leaders gets to keep
everything I already gave him. How could Brent tell me that I
will be back in business by July 17°? I may be in business but
it may be at McDonalds because everything that I worked my whaole
life for to be a great Alaskan Big Game Guide will have been
stripped from me.)

Tom - You’re right we did sgueeze and squeeze and squeeze well
lets put two hands on it and give it one last fucking squeeze.

Brent - 0Ok - ok.

Dave - Um what should I do about these people that keep calling
me wanting to send me money?

Brent - You’ll make them send you money on July 1°%.

Dave - What about the three booths that have non-refundable
deposits? Write it off - don’t send Arthur?

Brent - I'm trying to figure out what to do with that.

Dave - That other guy like I told you down in Fairbanks that you
know he said that he went and booked - he just took it to mean
he couldn’t go cut in the field - you know - whatever

Brent - But it specifically stated that in the plea agreement at
time - you know - you -know I feel uncomfortable about telling

you — you could do it ---

Dave - Ok well if you could just at some point try to figure out
yes or no. Alsc we - I have yet to get a full copy of my
interview with the State that we did in your room.

Brent - I understand that to - I have asked them to send a tape
into the Troopers - the tape is out in McGrath - I’ve asked them
to send it in to here so that I can have it redone.

Dave - Ok cause its Side A is clear - Side B is useless. Um T

guess could we get Leon Allworth’s copy of his letter of
support? Um I also - Jackie went through the discovery that big

pile of stuff and she emailed you there was quite a few pages
missing and I don’t know if that’s - that whole discecvery is it
suppose to come from page 1 through the end or can they pull?

Brent - I've been pulling stuff in and out so I don’t know
exactly what - I try to keep things in line. 1- {)7, 3
Page 34
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Dave - Well Jackie emailed you the pages that we're missing.

Brent - Yeah I have it.

Dave — Um I know this probably doesn’t matter unless it goes to
trial or whatever. I also read in there something about taking
out surplusage out of charges.

Brent - Yeah.

Dave - And in there they said well they seen where some moose
got in snares and disappeared and blah blah blah. I think
that’s just in there so like if a jury or anybody who hears they

just think that I'm a worse person. Does that have any bearing
whatsoever on any of the charges?

Brent - Which charges - what are you talking about?

Dave - Well in the charges - charges it ---

Brent -~ That’s the information they don’t read any of that.
Dave - Ok. Um

Brent - None of that goes to the jury.

Dave - Ok well I thought there was something ---

Brent - None of that goes to the jury.

Dave -~ It said in the charges or in the information you can uh I
don’t know - there blah -blah-blah. Maybe it was in ---

Brent - It’s this stuff - this is the stuff that goes to - in
front of the jury -

Dave - Just the counts - not

Brent - Just the counts. The other stuff is just hearsay. If
it would go to trial it would have to be proven by a jury - to a
jury beyond a reasonable doubt.

Dave - I don’'t know somewhere in here it said that there were 3
moose - 3 different moose got in a snare and blah blah blah and
- and anyway I don’t know where all that went. Oh a moose had

been caught 1 of which broke snare 2 of which

Brent - None of that stuff would go to a jury

1 0723
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Dave - had escaped the area dragging - I was just thinking that
was just stuff that would keep people from ---—

Brent - It would be likely that - that stuff would (words I cant

hear) ——-
Tom - They’d have to prove 1it.

Brent - They’d have to prove it which would be the Trooper
testifying to it but there would be cross-examination.

Dave - Ok. Um you have uh Leon Allworth’s deal?
Brent - (asks someone in office for paperwork) Do you want this

back right now? 1I'd laugh at that stuff - there’s nothing in
there that concerns me.

Dave - Ok. By the way it’s going - how efficient the State is I
don’t think they would ever realize that I had a lodge. OCh

thanks.

Tom - I mean there aint very much damn time between now and

January 7t

Dave - AndVWhat happens at January 7""? What does that mean?
Brent - Well my idea is that this is goanna happen before then.

Dave - Well that’s what we’ve said B8 months ago. What happens
at January 7th,

Brent - Well it's a trial call and they say well what’s goanna
happen? If its goanna go to trial and if it’s goanna go to
trial then you’ve gotta be there.

Dave - And then what happens? You pick jurors and all that
crap?

Brent - Yep.

Dave - And how long does that take?

Tom - Laughs.

Dave - Months and months and months or weeks or

Brent - To pick a jury?

Dave - To pick a jury, go to trial, the whole nine yards.

g . " ' r-’ t‘) Ai
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® ¢
Brent - Probably 5 to 7 full days to do a trial.
Dave - To pick a jury ---
Tom - And do the trial.
Dave - And yocu know you hear all this stuff about people being
biased or whatever do you think that you could actually get a
jury out in McGrath?
Brent - Jury in McGrath?
Dave - You know people that don’t know ---
Tom - The population
Dave - Bret Gibbens, Toby Boudreau.
Brent - It not a guestion of whether you know the people or

whether you’ve heard about the case. The gquesticon that the
judge asks every person on the jury is given what you know or

the people that you know would you still agree to be a fair and
impartial juror wait till all the evidence is before you before

you make a decision? And that would be the pledge that they

would have to make. I mean certainly Fish and Wildlife cases are
emotiocnal, this one would be, probably take a little bit longer

to decide.

Tom - Well?

Dave - Well we off?
Tom - We off.

Dave - Well I guess thanks again.

T __ 22 1 07
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. . Case Number: 04-23593

IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASK A
AT McGrath

SEARCH WARRANT No.J -0 v- 8 /- J&J

VRA CERTIFICATION .
| certify that this document and its attachments do not contain (1) the name of a victim of a sexual offense
listed in AS 12.61.140 or {2) a residence or business address or telephone number of a victim of or witness to
any offense unless it is an address used to identify the place of the crime or it is an address or telephone
number in a transcript of a court proceeding and disclosure of the information was ordered by the court.

TO:  Any Peace Officer

Sworn testimony having been given by

An affidavit having been swom to-beforeme DY 7 son  Tadld  Floww ftins
7

e L

Following my finding on the record that there is probable cause to believe that 1) the presentation
of the applicant's affidavit or testimony perscnally before a judicial officer would result in delay
1n obtaining a search warrant and in executing the search; and 2) the delay might result in loss or
destruction of the evidence subject to seizure, recorded sworn testimony was given by telephone

. by

! find probable cause to believe that

:] on the person of

on the premises known as: Skulls and Bones by Kennv Jones, Taxidermv, 48640 Jones Road. at
Soldoina. Alaska, Alaska,

there s now being concealed property, namely:
A bag containing approximately 8-11 wolf skulls from David S. Haeg.

i ..
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. . Case Number: 04-23393

SEARCH WARRANT o, T -0%-8/ J&J

and that such property (see AS 12.35.020)

I

I is evidence of the particular crime(s) of
Take Big Game from Aircraft 5AAC 92.085 (8)

I
[\

tends to show that _ David Scott Haeg committed the
particular crime(s) of
Take Big Game from Aircraft SAAC 92.085 (8)

1s stolen or embezzled property.

[UN]

4, was used as a means of comumitting a crime.

1s in the possession of a person who intends to use it as a means of committing a crime.

6. 1s one of the above types of property and is in the possession of
to whom delivered it to conceal it.
7. ‘is evidence of health and safety violations

ARl

YOU ARE HEREBY COMMANDED to search the person or premises named for the property specified, serving
this warrant, and if the property be found there, to seize it, holding it secure pending further order of the court,
leaving a copy of this warrant, and all supporting affidavits, and a receipt of property taken. You shall also
prepare a wriiten inventory of any property seized as a result of the search pursuant to or in conjunction with the
warrant. You shall make the inventory in the presence of the applicant for the warrant and the person from whose
possession or premises the property is taken, if they are present, or in the presence of at least one credible person
other than the warrant applicant or person from whose possession or premises said property is taken. You shall
sign the inventory and return it and the warrant within 10 days after this date to any judge as required by law.

YOU SHALL SERVE THIS WARRANT:

between the hours of 7:00 a.m. and 10:00 p.m.
[: between the hours of hrs. and hrs.

C] at any time of the day or night.

exrBm_ L]
snge Lo oF M.
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. . Case Number: 04-23593

SEARCHWARRANT o, \I/EA-04-8/ U

YOU SHALL MAKE THE SEARCH:

[:] immediately.
:] within (days) (hours).

I

within 10 days.

E contingent upen the happening of the events expected to occur as set forth in the supporting
testimony, specifically: .

[ids— (am) @)

Time Issued Type or Print Judge's Ndme

TELEPHONIC SEARCH WARRANTS.  [fthis search warrant was issued by
telephone, the judicial officer named above has orally authorized the applicant for
this warrant to sign the judicial officer's name. AS 12.35.013(d)

Time Warrant Served: &/ 9 -5 ‘/ /05 A

RECEIPT AND INVENORY OF PROPERTY SEIZED

i/ wold skl

exmeir_ 21
28GE_A oF_ll
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. . Case Number: 04-23593

SEARCH WARRANT NO. \j/@/ﬂ -0 Y- & /! JQJ

RECEIPT AND INVENORY OF PROPERTY SEIZED
{Continued)

RETURN
p z O
[ received the attached search warranton 47/ -2 'OL/ , 19 , and have executed it as follows:

e

, - ~ & SN
On b/ b O L7/ 1907[ cat /o/8  AFTD) (p.m.), | searched (the persor‘Q(thu prcrmses)
described 1n the warrant, and [ 1cft a copy of the warrant (with) (at) v oJ ere s

(person wartant »ﬁs lefr with or place warvant was left)

For—
The above inventory of property taken pursuant o th warrant was made in the presence of 1 J5@ / yal
and of [<£/\/’V’ ~/ U/O,Wz.ﬁ' /

/

[ swear that this inventory is a true and detailed account of all property taken by me on the authority of this
warrant.

/f“ow/r;r i 0LJ{¥/ // 4%#%

Name and Title

Signed and sworn to before me on 4’/5/@4—— =
/&ééf/Méf(L/Ldu’ﬁ—/ ]
(SEAL) ( ) Judge

a2
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. . Case Number: 04-23503

IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA
AT McGrath

SEARCH WARRANT NO.J/QJ "6 f//_' g / d—;_}-{

VRA CERTIFICATION
I certify that this document and its attachments do not contain {1) the name of a victim of a sexual offense
iisted in AS 12.61.140 or (2) a residence or business address or telephone number of a victim of or witness to
any offense unless it is an address used to identify the place of the crime or it is an address or telephone
number in a transcript of a court proceeding and disclosure of the information was ordered by the court.

AFFIDAVIT FOR SEARCH WARRANT

NOTE:Before completing this affidavit, read the following poinis which should be addressed in your
statement of the facts. A search warrant may not be 1ssued unti! probable cause for the search has been
shown. You should explain:

1. Who was observed  (give names or other identifying information).

[N

When did the observations take place (date, time, and sequence of events).

3. Who made the observations.

4. Why were the observations made. If, for example, the information came from an informant, the
informant's reason for making the observations should be specified, and reasons for relying on the
informant's information should be set out.

3. What was observed. Include a full description of events relevant to establish probable cause.

6. Where did the observations take place. Describe the location of the observers and the persons or
objects observed. The description must be as specific as the circumstances will allow.

7. How were the observations made. For example, was an informant used, was there an undercover
officer, was electronic surveillance involved, etc.

8. All other relevant information.

Being duly sworn, [ state that { have reason to believe that:

D on the person of | -

on the premises known as: Skulls and Bones bv Kennv Jones. Taxidermy. 48640 Jones Road. at
Soldotna, Alaska, Alaska,

oLl
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® ‘ Case Number: 04-23593

AFFIDAVIT FOR SEARCH WARRANT NO. J /e/(]"é 7" 8/ Jﬁ

there s now being concealed property, namely:

A bag containing approximately 8-11 wolf skulls from' David 5. Haeg.

which (see AS 12.35.020)

H

1. is evidence of the particular crime(s) of

Take Big Game from Aircraft 5AAC 92.085 (8)

tends to show that David Scott Haeg commitied the
particular cime(s) of -
Take Big Game from Aircraft 5AAC 92.085 (8)

I
[

L

1s stolen or embezzled property.
4. was used as a means of committing a crime.
is in the possession of a person who intends to use it as a means of committing a crime.

6. 1s one of the above types of property and is in the possession of ' .
to whom “delivered it to conceal it.

:-.]

ARninininl

is evidence of health and safety violations

and the facts tending to establish the foregoing grounds for issuance of a search warrant are as follows:

Your affiant is an Alaska State Trooper with over six years experience. | am assigned to the Bureau of Wildlife
Enforcement in Soldotna. My main duties are to enforce fish and wildlife regulations. t am an instructor, vessel pilot,
and field training officer for the State Troopers. In addition to my law enforcement experience, | have been a hunter,
fisherman, and part time trapper for the last 25 years.

On 4-1-04, at approximately 0800 hours, | was asked by Trooper Brett Gibbens from McGrath, to assist hirm in
executing a search warrant at the residence of David Scott Haeg, who lives in Soldotna. Trooper Gibbens had applied
for and received search warrant 4MC-04-0025W. (see attached copies of SW and affidavit)

On 4-1-04, at approximately 1030 hours, myself, SGT Godfrey, Trooper Hedlund and USFW Officer Meely, arrived at
Haeg's residence, which is the last residence on Lake Front Drive off Brown's Lake Road. During the search of the
residence, | found a receipt from Skulls and Bones by Kenny Jones, made out for David Haeg. The receipt shows a
total of 11 wolf skulls. (see attached receipt copy) Lt. Steve Bear called Kenny Jones and confirmed that he received
wolf skulls from David Haeg. Jones said he believed ihere was between 9 and 11 wolf skulls in a bag. Haeg saic ne
thought there might be around 8 or 8 wolf skulls at Kenny Jones'. Haeg also said the skulls are from wolves kilied this
year.
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AFFIDAVIT FOR SEARCH WARRANT

040023593

Your affiant 1s an Alaska State Trooper with over six years of experience including
five in the Yukon and Kuskokwim area. [ am currently assigned to the State’s Bureau
of Wildlife Enforcement in McGrath. My main duties include enforcement of fish and
wildlife related crimes. In addition to my law enforcement experience [ am a lifelong

Alaska resident and have actively trapped for over 20 years.

On 3-5-04, the Alaska Department of Fish and Game issued permit #12 to. David S.
Hacg and Tony R. Zellers allowing them to take wolves with the aide of an airplane
(same day airbome) within that portion of Game Management Unit 19D East outlined

by map and written description.

On Haeg’s and Zellers application form they stated that they would be operating from
a fully equipped, well insulated hunting lodge located just southeast of McGrath and

capable of supporting winter flight and huniing operations. Built owned and

operated

by David Haeg. In addition they stated that they would be using a bush modified,
high performance PA-12 Supercruiser on Aero 3000 skis. (See attached application).

On 3-21-04, your affiant contacted Haeg and Zellers in McGrath and inspected their
aircraft. [ specificaily noted the style of skis and oversized tail wheel without a tail
ski. During our conversation Haeg commented on the performance of his skis, and the
one-inch wide skeg. Zellers specifically commented on the type of expenimental
shotshells they would be using to shoot wolves with. This included new copper plated

pcllets and Remington “hevi shot™,

On 3-26-04, while patrolling in my state PA-18 supercub in the upper swift river
drainage located with GMU-19C [ located a place where an aircraft had landed next
to several sets of wolf tracks. From my experience as a long time hunter trapper [
recognized this as common practice when looking to see the direction of travel of the
wolves. This location was approximately 50 plus miles outside of the permitted aerial

wolf hunting zone.

On 3-27-04, T returned to this location and eventually located where four wolves had
been killed in separate locations just up river from the initial point. Aerial inspection

of the sites showed that in every instance running wolf tracks ended in a kill
no wolf tracks leaving the kill site. Ground inspection of one of the kill sites
confirmed my earlier observations. From my experience [ recognized this as

site, with

being

consistent with wolves being taken from and airplane. At all four locations airplane
tracks consistent with David Haeg’s airplane were observed and the wolf carcasses

had been removed.

Trophy Lake Lodge 1s about 25 miles from the location of these kills sites.
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On 3-28-04, I returned to the kill sites and did a thorough ground investigation. At
kill sites #1, #3 and #4 [ was able to locate shotgun pellets in the snow next to the
point where the wolf tracks ended in a bloody kill site. At kill sites #3 and #4 T found
copper plated buck shot pellets consistent with my conversation with Zellers on the 3-
21-04 in which we talked about what ammunition he would be using. At kill site #2 [
found a fresh .223 caliber brass near the kill site stamped with “223 REM WOLF”.
Ground inspection also showed ski tracks next to each kill site consistent with the ski
on your defendant’s airplane and at kill site #2 I located oil drippings from a parked
airplane.

With the above information [ request that a scarch warrant be issued allowing your
affiant to search the airplane N4011M to look for wolf carcasses, hides and parts, as
well any .223 caliber rifles or shotguns as well as the ammunition both spent and live
for either. In addition any engine oil, blood or hair samples contained within
N4011M. Also navigational equipment and information contained within as well as
any video, still, or digital photo equipment. Vegetation or parts of vegetation in or on
the airplane, and any “bunny boots” and wolf snares.
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7] within 10 days,
L]

contingent upon the hagpening of the events axpected to ocour as st forth in the supporting

lestimony, speciffeally: |
(SEAL) /

(4 v 7
= . & ) ¢ /// e / &
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Time lssued ¢ o Prirt Judge's Nexme [

TELEPHONIC SEARCH WARRANYS.  If this search warrant was jxsucd by
telephond, s Jutiein] ullve sumd above haa drily susiweised v appiieant for
this wartant to slgn the judicial officer's name. AS 12.35.015(8)

Time Warrant Served; /7_@) ;522409

RECEPT AND INVENCRY OF PROPERTY SEIZED
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RECEPT AN INVENORY OF PROPERTY SEIZED
{Continued)

RETURN

| received the aftached search wamant op ;i,l 729 L{/ and nave exscutzd it as follows:

On J / 24 ’ &190:‘{_’ at __iJSb  {am) (@' T searched (.he kws@ . )
destribed in the werrart, and [ left a copy of the warrant (with) (&t} 7R Lk G125 o8

LSS wnTan Tind had with b Tt e Lk w /5""! 23 'KDf

The shove investory of property taken pursusnt 1o th wamant was made in the presence of _ TR, B. 64988\55
andof _ T%0. . EbE

1 swear that {his inventory is a wue and detailed account of ali property tzken by me on the authority of this

- | Foit~ M - FAKED

Nazgs and Title

Signed and sworn 10 before me on S19_

(SEAL) 4 b

Pags 4of 4 » "
I{g vo5 (788) (sl 4) A3 12.;5.%170 - 120
SEARCH WARRANT Crim. 3
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IN THE DISTRICT/SUPERIOR COURT FOR THE STATY, OF ALASKA
AT McGrath
. ¢ 7 ;
SEARCH WARRANT 8O, 7/ ( - G4 -007 51/
VRA CERTHFICATION

i oardifly {amt $his document and kY sitaciwnsals do got contain (1) the neme of 3 vicim of 2 sexual offunas
iosbad 'n &9 12.81.140 or [2) 2 residance oF businesd addraes or tHsphane number of ¥ viedm of or withass 1o
any cfones: uBkes K i an sddrese smed to ideniily the Piadd 1 10 CAMS &7 B v i uddiczs OF lophanc
rRembeP In i treneeript of 2 court proceeding and diveizaurs of thy information wae ardered by the dourt.

AFFIDAVIT FOR 3EARCH WARRANT

NOTE: Befors completing his afidavit, read the following peints which shoutd be addressed ir your
stazement of the facts. A search wartant ziay not be i2sved unt] probable couse for the searcd hns been
showin, You sboald explain:

L Who was observed  {give names or other identifying information).

2. ‘Woen Jid the observations mka place (dats, time, and sequence of events).

3. Who made the obseryadions.

4. ‘Why were the ooservarions made. If for cxampls, the informazdion erme Som an informant, the
informant’s reason fov making the cbservatons should be spadified, and reustiy ov relyiuy un tie
Informaat's information should be set out.

5, What wes obssgved. Include a full description of events relevas to esiwblish probeble cause.

8. Where ¢id tha obstrvations take place. Describe the location ¢f the observesy snd the persons wr
' nhjects shserved. The description mnst be a3 specific &9 the circumsiagees will allow.

7. Howwer the observations made, For sxxmpile, was an Inforpart used, was there an wndercover
ofRser, was alectronic strvesliance involved, efe,

g, Al othar rolevant information,

Beiag culy sworn, T stats that I have reason to beolisva that:

{x | om e pscenof _DAYID 8 HAZG DRTONY R, 2804 E‘f;ﬁ,f
LLJ ¢ the premises knows ax [RUPHY LAKE [ODGE OR Mol 1% at 3T O MCERATH, alsaika,

Page 1 of 4
CR- 705 (}1/88) (st &) AS 12.33.010-.120
AFFIDAVIT ROR SFARCH WARRANT Crim. R 37
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Case Nusuber: {02355
;'f Vi Iy L«/ } (,
AFFIDAVIT FOR SEARCH WARRANT N0, 7 /1 - G015

turg is ww being concceded proparty, namosly:

WITHIN THE REMOTE CANP INOWN AS "TROPHY LAKE LODGE" LCCATED NEAR UNDER HiLL CREEK HEAR
[His UPPER SWIFT RIVER [N GMU-18C AND ON AND WITHIN NIRCRAFT NAS1 1M, A #IBSR PA.iD
AUPERCRIASER. ALL 223 CALIBER RIFLES AND SHOTGUNS AND AMMUNITION USED QF2 ON HAND AS WELL
AL SPENT SHELL DASINGS OR SHOTOUN HULLE. ANY WOLF CARCASSES, 'WOLF RIDED OR WOLF PARSE,
OiL, SLOOD OR HAIR SAMPLES LOCATED WITHIN CR ON N4OT134. ANY WIDEC OR STiLL CAMERA FILM OR
PHOTES,

which (sve AS 12.35.020)

wa

]

ARRRNIR

=

1.

2.

7.

13 evidence of the particular cxime(s) of

_TAKE GAME FROM AIRCRATT SAACHZ 0R5/8)

tends to show that HAEG AND 25| RRS committ=d the
partoular crime(s) of

_TAKE GAME FROM AIRCRAFT SAACID 035/8)

ig stolen or emberaled propenty.

was usad 23 & moans oF MoMmiting a crime.

is in the possession of a person who inteads to w32 it as 3 mesns of commiting a crime.

is ont of the above types of property aed s in the posseasion of ,
o whom delivered it 10 concsal it

i3 evidance of health and safety viclations

350 Taa sty erwling G eiablish the forcgoing grounds for issvance of 4 sxsveh warmet wre as follows:

SEE ATTACHED AFFIDAVIT.
Page Jof # .
CR-705 (11/38} (st 2) AS 12.:._3.0”1‘0 -
ATFIDAVIT FOR SEARCH WAPRANT Crim, ® 37
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AFFIDAYIT FOR SEARCH WARRANT

Tow alfias iy a Alaska Slete Trooper with over ein Yeass f saprricnes incinding
five in tue Yikon and Kuskiokwim area. | am currently 2ssigned o the State’s Bureau
of Wildl¥s Exforcement in Mclirath, My main Suttag inajiugy emfevenmut ol sl aul
wildlife related criznes. In addition to my law exnforcement expericoce I am a lfelong
Alsska resident ang have actively trapped for over 20 years.

2. On 3«5-04, tho Alaska Department of Fish and Garse Issued permit #12 to David S.

Hasg aod Teny R Zeliers allowing them 10 ke welves with the aide of an airplane
{sams day sirhorne) within that porton of Gume Management Uait 19D Eust owtlined
by map and writiert daseripdon,

3, Ou Hasg's azd Zellers application form they sisted that they would e operatng frora

[=a)

~X

T2 RUZRITT pEgl 42 eRl ELLIVIGLEE 1 T3y FyTRa aim L

2 fally equipped, well inenlated hurting lodgs Jocated just southeast of MeGrath and
capable of supparting wintkr ight and hunting operations. Buwilt owned and operated
by Devid Haeg. In sddition thay stated thar they would be using a bush mudided,

Righ performancs PA-12 Supercruiser on Acro 3000 skis, {Sos attached application).

Og 3-21-04, your affiant contacted Heeg and Zellers in McGreik and inspested their
alrvradd, © spesidivally ieoted the atple of okis cad oversized il whied withont a rail
ski, Daring otr conversation Heep commentad oz the performancs of Wy gids, and the
oné-ineh wide alieg, Zeilers specifically commentsd on the type of expetimenial’
photshalls they would be using in shont wolves with, This Included new copner plated
peilets and Rernington “hevi shot”, -

On 3-26-04, whils patrolling in my stale PA-18 supercub n the eoper swift river
drainzge located with GMU-19C T located a place where en gireraft had lsnded pex?
10 several sets of wolf tvecks, From my experience a3 a long ime trapper | recognized
this as coramon prectice whda looking 16 sso de direction of travel of the wolves,
TH! Ioeaon wi sravalaasly 50 pina milen auinide of Te patiadited asdal ol
buming zone.

On 3+27-04, | rsturned to this location atd eventually locatsd where four wolves had
beoen Wiled i sepasate locations just up Tiver from the initial point. Asvial inspection
of the sites showed that in every instance ranning wolf tracks sudsd in g kil dite, with
no wolf tracks lesving the Wl «ite. Cround inspecticn of one of the kill sites
conttrmed My serlier OBAAIVERINNS, FILUL Lty eajAdivine ] rocognined shis & beiag
consistent with wolves being takep from and airplane, At ali four locstions alrplane
traeks sonsistent with your deferdants aitplans whers observed and the wolf
carcansed hnd deen ramoved.

Trophy Lake Lodge iz about 23 miles from tha lecation of hese Kille sies.

el L (Eag

o2
) : .
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3. On3-28-04, ] zetumed %o the kill aites and did a thorough groumd investigation, Az

Kil! saies ®, #3 and # T wid abie ta Jocars shotgun peller in i oty pexe o the
point where the wolf tracks endsd In 2 bloody kill site. At kili sites 43 and #4 ] found
sopper plated buck shot pellets consistent with my conversation with Zellers o the 3-
21-04 in which we tiked about what ammmition he would be using. At Xill site #2
found a frash 223 cxifoer trass near the Kill site stamped with “223 REM WOLF™,
(Gyound inspection alao showed sk tracks naxy to aach kill site consistent with the sld
on your defendant’s airplang and ot kil site #2 | located oil drippings from & parkad

With the above information I request that a search warrany be issued sllowing your

" afiant to search the hunting camo knowa as Trophy Lake Lodge o include &y

outbuildings o storage sheds, as well as airplane N4011M 1o look for wolf carcassas,
tides and parte, a5 well any 223 caliber #ifles or shotguns as well as the ammunition
toth speat and live for either. In addition any engioe oil, blood o kair samnlas
comtained within N4O1 1M,
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IN THE DISTRICT/SUPERIOR COURT PGR THE STATE OF ALASKA
AT McGrath

SEARCH WARRANT MO $M L - oY e Su/

) cantify that this document and its attachments do act contaln (1) the nama of & vietirm of 2 sexual offenso
Hatwed in A3 12.5€.180 or {2) 9 regkisnco or buvinusd 2ddrss or Blaphom number of 8 vicd of or withess o

any offorgo unloss it 1o an wikiroge used (o identify the plece of the crimy o7 It I an addrass or iglenhona
aumber n a transcript of a sourt procoading and disslesure of the informetion was ordorsd Ly the sourt

TO; Any Peace Officer

[: Swom testixony beving beea given by T,
Alnska State Trnoperg, ;
L ] Ag affidavit having been swom to befbre
AlanKe s

D ¥ailawing Ty finding on the record that thers iy probetis zause 1o believe that 1) the presenistion
of tha applicsnt's 86davit or tastimouy petvommlly before 1 judicial oficer would ragult in doley
it olusining 1o eand secreat 504 8 4ReCuEag Yw search; and 2) the delay might zoouli in logs or
desruction of the evidence subjees to seirure, recorded swom testimony wes given by tzlephone

o I —alasicn Staty Troosamn )
I find probable cause o beiieve thar

| | cg the person of

L

{g I on the premises known as: 32283 1.¢ VE NCT , o
i G Lgﬁ bedomi L & L\li-q_';-t-ﬁl bl“.‘wl R S c\.',w-"f',‘V.'F .'-: )"jdc":

1 :
s i “de - g, ki e Lich appters 0 B omeln RETRIALL et bas
AND CURTILLEAGE at SOLDOTNA, Atasks, 7307 2ol M0 o™
?r: e B ach é[ Yavodh Haty = fofr fusaded 0. 705N EO‘?M{ J’“(FM'?C?EO.@:"!’ Néff'i? J’f‘.ca—@_ﬂgg"éa,'
5,.“05{{%5:9_‘ NS 7% 14:\16"*4»1 i?"f:“kﬂ’. Lot 3, Block o Lot l‘-[, Block R} bt ’.‘,.' Flock g, L_.,J;Z 'ET{OL'AJ';{
LA, Blackd Loty Block ¥ & Lot T Black e sy "
/‘:(,,—\e‘n.y-w -

thore is now being counealed oy, usttigly: Ly

ALL 22% CUALIBER RIFLES AND 12 GUABE SHOTOUNS AND AMMUNITION, AS WELL AS SPENT SHELL

CASINGS OR SHOTCUN 1ULLS. ALZO ANY NAVIRATIONA! MAPS, BaviF (iad |, ANL IKFORMATION
CONTAINED WITHIN. ANY WOLF CARCASSES, WOLF HIDES OR WOLE PARTE. BLOOD GR HAIR BAMPLES
WHICH MAY 3£ FROM A WOLF. ANY VIDEC OR STILL CAMERA FILM NEGATIVES,OR PHOTCS WHICH MAY
SHOW WIMTER WOLF HUNTING OR TRAPPING, AS WELL AS ANY DIGITAL STILL OR VIDEQ CAMERAS AND
DATA COMTAINZD WATHIM, AMY "BUNNY BOOTS”, AND ANY WOLF SNARES. ANY WRITTEN RECORDS
CONTAIRING !NFGRMAT}ON PERTAINING TO FUGBHT LOCATIONS, DATES, AND PASSENGER INFORMATICH
,f‘ﬂoM MERLH [T oy e FrESENT A BEcoRD RIARS T TR
HUNVTING DR TRALOHG 0F WOLVES. BLL ThYDGEM i PROGASRK fired
TEASFEL. OF TOSEESS0N PRISES B0R (JOLYSS fagprt AN [™rsitrics
fotaf-sﬁy‘ﬂ‘; LA /NG GEML | (SKIS | TRL WHEELS, J120 SRTELFE TBLEAE,

~

Page 1 of 4
CR-706 (7/38) (st 4) 15010 i
SPARCH WARRANT o R3r
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SEARCHWARRANT  No,_Z/00-0Y (03 5/

and that such propeaty (¢ AB 12 3507N)
1. iy oviteuns ul e particular erime(s) of

j é E ?
tends o show that MWMW comeaitted the
pmwxﬂu- cmac(a) of

K H

3. 1s ywlen w =ubeszled property.
4, ‘was used as a means of oormmitting & crine.

13 in the sossessicn of 4 Berson who inbonds to use it as a means of committing a erima.

s. i3 ome of the above typss af property and is in the possession of X
T Withih detivesald B @ ol i

7. is evidence of 4ealth ard safety viclaticns

U oo

YOU ARE HERERY COMMANDED 1 search the person or premises named for the property specified, serving
ey warmgl; ard I the propersy be found there, ® seize i, holding it weors panding flrther ardar of the court,
lsaving a copy of this warrant, and all supposting affidavits, and & receipt of property wken. You shail also
prepare & wrinen inventary of any propery seired as a result of the aearch pursuant o or in conjuncdon with the
warmant You shall make the inventory in the presence of the appiicant for the wurmupl wid (e pavson from whose
possessicn o pramisas the proper’y is taken, if they ars present, or iu the presence of at leedt one cradible persen
other than the wasrent applicant or person from whose possession or prereises said property is wken. You shsl
sizn the ioventory and rshum it and the warrant within 10 days after this dats to ary judge 98 Tequirad by law,

YOU SHALL SERVE THIS WARRANT:

I | berwesn tha howrs of 700 & m. and 10:00 p.m.
{1 ‘berween the bours of hrs. and b,
L]  stany time of the day or aigi,

Zof 4
CR - 705 (7485 (st &) A5 1235016120
SEARCI] WARRANT Crim. R. 37
T WaBit 38 pE3% D AW SLLEPZELOE 1 TON I iRl AR L0 SRR B

EHIRIT é?_g_.u
PAGE L cr02ar8
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‘STARCH WARRANT No. YN -cY - 055/

YOU SHALL MAXE THE SEARCH:
Egj immediatsiy.
Cj witdes {dayy) (ouss).
[ 1 within 10 days.
D Soimngom Wmon G luppsuily uf die sveats cxpocted to ovour w2 sot forth in the eoppotting

ostimony, apesifically: .
ﬁyﬂévw{{(‘;{/ 4“.’ /'OLT( ‘/4/’/&1 %7//'%
vl :C"?aw\

(S%m F-3/-09 %/ Gy it /;/zéﬁ%/
2142 el /1 = WA
' G g L. . Nm{ o

~Fyve or Print Tudge's

TELFPHONMIC SEARCH WARRANTS.,  H this search warramt was tssued by
telephone, ub«:_mdmm_ officar named above kas orally authorized the spplicant for

T3 weeint W sign O judivid vEive's nae, A3 1734 DLS(A)

Time Warrarg Secved:

i

RECEPT AND INVENORY OF PROPERTY SEIZED

Page 3 of 4 ,
CR - 706 (7/88) (st &) A5 1235010120
SEARCH WARRANT ' Crim. R. 37
Id WdT182 HOEE D uEy SLITPTSINE 1 ON INOHS SMSHIZRACW 1 W%

cxHmsT 20
paqe . oF 02479
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SEARCH WARRANT RQ, Y0 - bY-002 5w/

RECEIPT AND INVENCRY OF #ROPEXRTY SE

{Continued)
RETURN
T recetved the attnshed ssayeh warmzt an L) , and have ecamred 3 as T lows:
Dn L 19 ,at (am.} (p.am.), ! searched (the person) (the sremived)

deacrived in the worrent, and L Ioft o copy of the warrant (with) (22)

i g was i winh o 2w SEEDE WO XY

Tho abovo invontory of poperty taldsis istaal b th warmnt was mads inde presesce ot
and of .
I swear that this invemtery is & true and detailed aocount of Al property mkesn by me on the autharity of this
wazrant.
T Name and Titie
Sigred and sworn to terore me o1 , 19 ,
sl — Tades T
Page &of 4
CR-706 (7/38) (st. 4) AS 12.33,5610-,126
SEARCE WARRANT Crim. K. 37

AMeHIda W ) kA
EXHIRT 2D
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IN THE DI S!R.CT/ig?fgfﬁﬁ coURT FOR TRX ﬁTﬂ*ﬁ CF ALASHKA

C-r-a

Saarch Warvent No. L2 -04-40>. SH
ATTIDAVIT FOR SEARCH VARRANT

NG, sarers s Locing whfe »Féldavic, zedd the Zallowing
»2in33 which should ba addressed in your statemadl 81 Liw hu-:n
A szarzh warrant my not be iseusd upell probabls cauvse o &
search has bean shawm. You skould sxslain:

1. Who was ' cheazved (giva ctames or ovther {deniifying
infsrmation), .

2. Wegn did ths obssrvaticas take plaee (date, tiza,’ z&d
saduetca of svenda).

3. wWho made the cbsazvstions.

‘&, Wy were the oddarvatizns made, If, far wmle. the
information came frow an infofRans the {nformunu's raesons
fer mki'- the shssrvations shmld be apoelfied, avd reapons
for *a.ymg on the infarmgnt’s informgtion shouid ‘be aset

oue.,

S, Whet was obdserved, Include & full dsscoipessn of avent
Talevans to cotabidyh pechable sauss, -

3. VWhare did the odsevvarlons TIRA placa.  Posegine  the
locasicn of the observers and ths petssns or abjects
obsesved, The descripcien =ust ba da spesific ss the
fivevmstinces will alisw,

7. How weras ths obrervationy nada, For gxample, wes em
infermant uwsad, ¥8s Thate & wmdavoaver aff{cer, waa
alectronis guzvetllance’ involvsd, etc.

8. Al other relavant informationm.

EETEERA LEALELELLERE L AL LY EEY ET YL YERLAEL EEE L LT L LR T A L L X T T

Being duly awest, L J8ILY LU 1 Lutw gapgr= °~ kaldewe thap;

[} on the paTeca of
{:m o0 tha premlsse knewn aa AR 1 , "s

neiﬂfj .312:3
12 -ile

m-ra; (11/88) (at.&) 210-.120
AMFRIDAVIT FOR. S.ARC:I WARRAKNT Crim. R, 37
Ny -
it . 7{. SI8 00R TN ¥Hd (A ot o .
& WEs ! £l vege 7 ‘1 SLLERE GiRE Tﬁ(\QNIg‘Fi Fﬁ "J"” l‘! IH ?’ ‘-‘;n ﬂ:“ -,"\ri_i:.[ .!"L .
vl

:xrvﬁrr 25
PAGE_ D OF 102481
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thers s sow being concealod property, namely:  segren Warvent Yo, Z/1C-04 - 00 350
ALL 223 CALIBER RIELES AND 12 SUASE SHU 1 GUNS AND AMMUNITION, AS WELL AS SPENT SHELL
GASINGS OR SHOTGUN NULLS. ALSO ANY NAVIGATICNAL MARS, EQUIPTMENT, AND INFORIMA LIUN
CONTAINED YWITHIN. ANY WOLF CARCASSES, WOLF HIDES OR WOLF PARTS. 8LOOD OR HAIR SAMPLES
WHICH MAY BE FROM A WOLF, ANY VIDED OR STILL CAMERA FILIM NEGATIVES,OR PHOTOS WHIGH MAY
SHOW WINTER WOLF HUNTING OR TRAPFING, AZ WELL AS ANY DIGITAL $TiLt OR VIDEO CAMERAS AND
DATA CONTAINED WITHIN. ANY "BUNNY BOOTS", AND ANY WOLF SNARES. ANY WRITTEN RECORDS
CONTAINING INFORMATION PERTAINING TO FLIGHT LOCATIONS, DATES, AND PASEENGER INFORMATION

FREM MERLH 1 oy sk FRESENT. ANy BECORD  PElbrivimls 70 755
AVrITING QR TERIDG 05 WOLVES. ALL. THY DELI Yy PRPERLIOEK. D
TRANSEEL. OF FosSEiof PRPEES FoR ploLves ﬂoﬂ ALK ™t
PRESEAT, LAMING GEAR (SRIS ML WHEE LS. JL20 SHIZLAE .
g ok o L e

is evidence of the particular erimacs) of ‘Seas azous(y)

‘ 3 TAMPEE NG BT ENDENCE  BS 1L XD GioTE)

I

[T & tenda to show that peamitied
the partisular srigeda) of y

o 3 {8 stolen &t wubezslced pesparty,
i '] 4. WaF Uzl 4y u geann of eemminning a srime,
] s ig¢ in the posssazzion of a person who Intends tTo

yed 1t 3s 3 geans of caxmitting & orims,

T3 5. is eme of the above types of property and 15 in
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AFFIDAVIT FOR SEARCH WARRANT

Your afflem s an Alaska State Trooper with over six years of expasicace inchuding
five in the Yuken and Kuskelwirs sita: | am suspmtly assipned 1o ifa Srate’s Rovesn
of Wildiif Enforcement in MoGrath. My mein dities incdude enforsernent of fish and
wildiife related crimes. [n addition to my law enforcemaat experience | am a lifslong
Alaska resident and have actively mapped for over 20 years

For many yezs 1t bas been illegal to shoot welves from an airplane. As part ofan
experinentsl predater control program in a small area arcund MeGrath, it wea made
legal to aevial nmt wolves by a selact number of permitted huntars as Jong as they
resuained within the pecrait Inut bovadaries aix) adbered to swict roporting
requiremnents snd permit conditions. The oaly legal methods of take for wolves
outside of the two permitted areas in the Stars zre sither ground shooting after three
A.M. after the day a person has Hown, or trapping and scanng.

On 3-8-04, the Alasks Department of Fish and Garee issuad permit #12 to David 3.
Haeg and Tony R. Zelers wllowing Gem W hio wolves with e aide of as sirplane
(sarge day irbome) within thet portios of Gar*a Maasgemant Undt 19D Eget mutlined
ky map and writhen deacriphion.

On Hacg's and Zellors® spplication form they sized that they would be operating
fom Trophy Laks Lodge, a fully equipped, weil insulated hunting lodge located just
southeast of MceCrath apd capable of supporting winter flight and hunting operations,
built, owned 2nd operzicd by David Hacg. If not baged at ihe lodge, thay plansed on
bastng oot of MeGrath{which did not end up being the case). I additicn they stated
that they would be using » tash modisied, high performsnce PA-12 Supercruiser on
Aero 3000 skis. David Haeg identified himself as a Master Gudde on his spplication
for the aerial wolf hunting permit with e Alagka Depertnent of Pish and Game.
(See artachad application).

T 3-214M, your wifsant sontacted Haog ad Zeollers 1t MoGruth and viewod thwis
alreraft, N4011M, 1 specifizally noted the style of skis and oversized tail whesl
without & il sid, which i3 2 rather annsual set up in this-arsa. Out of all of the aircraft
perraittad to legaily hunt wolves io the MoGrath area, this was the only one setup
with thase skis’ in conjunction with this type of rather unique tail wheel, During our
ceuversation Haeg commentad on the performance of his skis, and the ong-inch wide
mmmwwﬂymﬂmmmupwmmw
they wonld be uaing to shoot wolves with. This included naw copper plated pellets
and Remington “hevi shot”. As Zellers was describing de new shot shells, he poiated
mtotbemrplancandlobuwdammﬂaso colored shotgun n¢ar the reur seat,
Zellers went o1 two describe how with the shor shot gun and the type of dacs oe this
airplane, e was abie 10 shoct mx both gide of the airplene without the airpans
making & full ¢ircle nurn, N4011M is rsg{swmd i0 Bush Pilet Inc., 2.0, box 123,
wldoma.. Alaska 95669. This is the mailing address ligtad for Devid Hasg on his welf
permit application with tha Alagks Depactnent of Fiab aad Garze,
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3. Om 3.36-04, while patiolliag io my stete PA-18 supcrcub in the uptier Swift River
drainage located with GMU-16C | |ocated a place where an aircraft had landad next
to several sets of wolf tracks, From my expetience ag a Jong time hunber trapper 1
resogized 0y a5 wswon practice whea Jooldng to sce the dircotion of travel of the
woives. This location was eppraximately 50 plus riles outside of the permitted serial

woif bunting zone.
6. On327-04,1 rmncd to this location and eventually locared where four wolves had
beea killed in locations just up river from the initlal poiot. Aerial inspection

of e aites-shiowed thet in every instancd running wolf tracks ended in a kill site, with
dlocd and hair in e soow, and with no wolf tracks leaving the kill site. Ground
irspection of e of the kil sitcs coufirmed my carlier observations from the air that
the tacks were that of running wolves, which dead ended at bloody spots in the spow.
From my experienca I recogrized this as being consistent with wolves being 1aken
from an girplare At all four locations | sew airpiane tracks consistent with the
unique il wie] and ki configuration of David Haeg's airplane. At all four aill
sites, the wolf carcasses had been removed. The kil sites are all greater than 55
gigtuie =elley fogn dn nesagl Buttadee y Ul Qe lepully 1eunitted seclal wolf hurting
area.

7. Trophy Lake Lodge is located in Game Management Unit 19C, and is & large guide
samp which Hasg owns 304 weed &7 otk commarsial aad private upe throughont tha
year. The lodge is located on the upper Swift River, 27 miles upatveam of the kill
mitey, aad 63 miles sowtheass of the nearest bovadary of the lagaily pesmiting pavial
wolf hunting assa,

2 On3-22-04, ] returned to the kill sftes and did a thorough ground investigation. At
Kell wites %1, 33 and é ] wag abie 1o Iaeate yhatoun pellels wm Ui ssow jexd L D
pumzwhmtheum!ftrachemdiaabioodyhﬂsne Investigation a1 Xill mite #3
showed 3 verdcal trajectery of the pellets, consistant with the shot being fited from en
afrplane. At kYl sites #3 and £4 1 found copper plared buck shot pellets cansistent
with my conversetion with Zellers on the 32104 in which was talked about what
amoumition ke would be vsing. At kill oita #2 [ found a freah 223 caliber brass near
the kill site staomped wiih “223 REM WOLF". There were no human tracks,
SLUwaliUe , suow imeldie, i giiplee shi tacks within twenty yards of € cartridge
bress, consistent with i being fired from ap airpigpe. Ground inspection also showed
ski tracks sext to cach kil sitc conaisterd with the aki on yowr defendant’s alvplens
and ar kil site #2 1 locatsd oil drippings from 4 parkad airplace.

9. On 3/29/04, search warrant 4MC-04-0018W was issued by the Axdak District Court
for Trephy Luke Lodge wid Airesl N30T 10, During the search warrans excewtion
larer that satae day, the lodze was searched dusing which distinotive
amreunition,(*.223 REM WOLF™) ,wolf carcasses, and hair and bleod samples were
seized. The caroasces had no obvicus Wep or sudsn saarkd, aad appaered t biva haem
shot. [t was lesrned thar Aircraft N4011M was in Soldotna (MeGrath ADF&RG spoke
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15 Ha2E &% RS2 Mo Wl Ide U, wind the sewioh wirdat (st was submincd & the
Aniak Court on 3/30/04.

10, Duriiy juy thue as 4 pilot in romore Alaaka, it hes boen my oxpariencs tat most
pilots use 3 global positioning sysiealGPS) in corjunction with maps of the azea
whea condueting bud Qigly cperations. 3t s very sommon 1o give landing altes,
lodge locations, and ki) sites in the GPS, or to mark the locatons oz 2 map. Mazy of
the hunters pazticipating in hunts with spesified boandsries, mark the boundarics on
éftber the map or tie OPS. Haeg provided OPS caordinates for the kilf sites of the
thres wolves that he reportedly killed inside the lagnl permi? hunt area. | flew to the
soordinated which Haeg provided to ADF&G, and was unable to locab) ski wecks or
kil sites.

11. During the tavestigation it was drought to my attention by another '[reoper that on the
web site found on the intemet & wwwgdgubuen rom, David Hauag ofers winter wolf
hunting and trapping wips for $4,000.00. He goes on 1o stale in his advertisernent that
ho will guarentes thet wvery huoser telas Bom? & maalf or wnlverine hids, (n the wah
site thers are photographs of what appear to be shict wolves in froat of N401 1M, Also
1o e shoto is 2 man bolding & Ruger mir.14 rifle, which is capabie of firing 223
caliber canridges. There are awnerous gther photograpks on the site shawing shot
ind snared vioives,

i2. Less than ons quaster mile from kill sits #1, iere iy the cmeass of & dead moose
which the wolves have been feeding on. Th&mmcmasshassnamsm@mdm
as determines by two snared animale that | observed uear the carcass, The airplane
fecks wherte the wepper landed and walked in to zet the apares next o the moose
Ry wre Qi saue tyygo and viotags of thoss ar the shot gun ard viflo killed wolf
sites, During the nvestigation theve were no catch circles or drag maris typicelly
fourd at sites whare wolves have been trapped or snared. All four of the wolves were
free roxmnirg snd Jeit normal ranning wolf fracks up until the point they wes= shot.

15, Avbolt G sasulidaion(s oarion botween the Kl aites whero this some aiveraft
Iznded and took off sevaral dmes) wite and il aive #3, shoe tracks which appeared o
be ;rade fom “hunny boots” wers observed.

14, O 3/29/04, 1 executed & seazch warmut at the Jodge, bug the airplene wad in Soldoms
a1 the tme. Soldoms Troopers have visually corfirmed that the airplene is gt the Hang
ievidee wugetly, The resideace address Bised by David Haog on hip woli hunting
permis is 32283 Lakefromt Drive in Soldotma. On 3/30/04, Tony Zellers wiephoned
tae McGrath ADFRG office aud requested that a copy of the revised wolf permit
sanditions be faxed to David Hacg’s residenca, The repertad kill date of the wolves
vy Haeg and Zellers was 3/6/04, and the wolf 2ides would need to be vither fleched,
strmrchad, and dried, ot siored in a refrigerater of freezer w prevent syoilege.

15, Landing gesz, ski’s, and tail wheels can be zpidly remeved Som an aircssft.
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Sagrrh Warrint No. ﬁ/f‘?— CH-0n S5
ATFLDAVIT 7O% STARCH WARBANY

NOZE: Badere cm?lati. this affidovit, rzesd ths following
podnts which sheuld be addrzsead in your statemens of the Jrecs,
A cearch warrat? Bay ot ba {ssund wutdil prebabdla cause for the
search has tezen ghown. You stiould explaia:

1. W wap  cobsarved (give caxaes o ather Sdentifving

informagien).

2, Whan 4id the cobessvasicme :take oplasca (dare, ¢{ize, snd
saguente of svanle).
3, Whe made the obsssvetiong. .
4., by wezy the obasgvations made, T8, for axewpls, she
{nSormation peng frea an iuformant, tha informanlt's veagous
v waking the ebéa.“vgcinas should ba speeified, 22d reassns
"9

fai zelylag on nformenie 'y lafoymacion sheuld e sar
put.

5.  What wed observed, Inelunde 8 £ull description of eevmnts
ralevant 59 establish probsbls cause.

&, VWhese did the obgservatiuna take placs. Descride the
locostzn of the obzarvezs 284 the persoud 2 chiscts
obsesved, The descyiption muaec Ha a8 spacifiz a2 ths
givermetances will allew,

7. Souw weyr thy obasrvasions tads., Tor wzample, was an
informant ussd, was shetd 22 undercovey officer, wis
elesteonic surweillsnes imveolwed, ste.

8. All other mel¢vansy infovrmaties,
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AFFIDAYIY FOR SEARCH WARRANT

1. Your af¥lant is an Alaska State Trooper with over six years of expericnces including
five in the Yukeo 208 Xuskekwic area I a@ mumensly assigned s the State’s Buresm:
of Wiidlife Exforcernent iy MoGrah. My main duties include enfozcesent of fish and
wildlife relaisd erimes. In addition 10 nry law enforcement experizace | am s Hfelong
Alaska resident and have actvely wrapped for over 20 years,

2. For many vesrs it bas been illegal w shoot wolves fom an zivplane. As part of an
¢xperimantal predator control program in & small ares aeund MeGrath, it was macs
iagal w serial lupt wolves by a select number of permitted huptars as long as they
rersainad widln te pennit hum boundaries and adhered t strict mporting
requirersents and permit conditions, The only legal metheds of take for wolves
Mide of the two pcrmmsdnxca.s in the State are =ither ground shooting after three
AM, after the day a person has Hown, or frapping and smanmg,

On 3-3-04, the Alasks Deparument of Fish and Gerno issued permit £12 to David 8.
Haep and Tony R. Zellery ullowing trom 0 Luke wolvey wilh the uide of s wirplage
(same day an-bome) within that portion of C«azm Macagemant Unit 190 East outhined
hy map and writtan deseriphion.

3. Om Hacg's and Zodicrs' application fomm they disted thos they would be opersting
from Trophy Lake Lodge, a fully squipped, well insulated hunting lodge located just
southcast of McGrath and capable of supporting winter fight and hunting oparations,
built, ownsd aud opersted by David Hasy, If not based at the lodze, they planned on
bashig ot of MoGrethiwhich did not end up being the cese). In addition they swated
that they would be using a bush modified, high performsnces PA-12 Supereriser on
Agro 3000 skis. David Haeg identified himself as 3 Master Guide on hds apolication
for the terial wolf unting permit with the Alaska Departoent of Fish and Gamne.
(See artached application).

4, Qn3-21-04; your afffant sontavted Heop and Zeflers in MeGrath and viewed their
aircraft, N3011M. 7 speeifically noted the style of skis sud oversized tail wheel
withowt 2 tail sld, which is 2 rathey unusual set up in this avea. Out of all of the 2ircraft
permitted 10 legally bunt woives in the MceCGrath arsa, this was the ondy one sct up
with these zkis’ in conjunction with his type of ratker uniqus tail wheel, During owr
conversadion Hagg comumented ca the performance of his skis, and the one-inch wids
center siteg, Zallers specificaily commented on the type of c‘-:penlmcnm'l siotchells
they wouwld be using to shoot wolves with. This included new sopper platad pelless
ard Renringron “bcvi shot®, As Zellers was describing the new shot shells, he poioted
into the e.rpla.n«' asd T cheerved a ~.amouﬂage: colored shotgan neer the rear seat.
Zellera went en to duseribe how with the short shot gun and the type of doors or Tig
sirplane, e wa3 sbie to sheet out botk side of the svivplane without the airpiane
making 3 foll circle tum, N401 1M is tegistered 10 Bush Pifot Inc,, PO, box 123 .
Soldutra, Aleskia 00665, Thic 16 the meiling addrese liad for Devid Haeg on his wolf
pezzait spplicion with the Alaska Repartwent of Fizh and Gaxme,
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5. On 3-28-04, while pacolliop s oy oluts PA-L8 supareub in 8¢ upte? Swif River

drainage located with GMU-15C | locaied 2 place where gn aircrat had landed next
to several se15 of wolf tracks. From my experience as 8 long time huxer trapmer 1
recuyuizal iy & wunnnou practice whia looking 1o 2c¢ the dircedon of novol of the
wolves. This location was agproximately 30 plus miles owside of the permitad asrial
woif hunting zone.

. On 3-27-04, 1 returned to this location and sventually located where four wolves had

been killed in sppérate iocations just up river from the indtial point. Aerial inspection
of the sites-showed tha In every instance ronning wolf tracks ended in a kil site, with
blood and hait iy the snow, and with no wolf tracks icaving the kil] site. Ground
inspection of ons of the K sites confinned my carlier observations from the sir that

the rracks were that of nmning wolves, which dead ended at bloody spots in the snow.

From my experience | recognized this a5 being consistent with wolves being faken
from an airplane, At all four iocations | sew airplane wacks consistent with ths
unique taf] wheel and sk configuration of David Hacg's airplane. Al all four kill
sites, the wolf carcasses had been removed. The kill sies axe il greater than 55
sttt raley O the agsirest bouklaey uf e lowadly penuiited aerial woif hegting
eres,

Trophy Lake Lodge is located in Game Mapagement Unit 19C, wmdisa large guide

carop whieh Haeg owns and woos for beth sommercial aad private yas throughaus the

year. The lodge is Jocated on the upper Swift River, 27 wiles upsteam of the kill
pitee; and 63 sefes scuthsast of $he nasrest bouvadary oF the legrly peamiited payial
Wolf mmung asea,

. On 3-28-04, T retumed to the il sites and did & thorough ground investigation. At

Kilh sines 1, B and %4 | wag 23] 19 [oxaie ghotgus peliels i 48 gauw 1l iU Us
peint whars the wolf tracks ended [= a bloody kil gite, Investigation at kill size #3
ghowed a verdcal majectory of the pellets, oonsistent with the shot being fired frora en
pirplane. At kil} sites #3 and #4 I found copper plated buck shiot peliets cansistent
with my copversation with Zallers on the 3-21-04 in which we talked about what
arraiion B wadld Be using. At kil &ite #2 1 found a fresh 723 calibar brass peat
the &'l site staroped with “223 REM WOLF”, Thers were 1o human tracks,
sipwshoe | suow oselloe, w2l plaoe sk tracks within twooty yards of the cartridsc
brass, congigtent with it being fired from an sirplane. Ground inspaction also sbowed
ski wacks next to cach kill sitc cousivtent Wwith the ald oa your dofondrenr’n girplane
and at kill site #2 T Jocated oil drippings from o parked airplase.

. Or 3/75/04, seach warrays 4MO-04-0018W was issued by the Aniak Districs Coust

for Trophy Lake Lodge, usd Alrerall N4011M. During the search warrant exenstion
later thar same day, the lodge wes searchad during which distinctive
ammunition,(“.223 REM WOLF™) ,wolf carcasses, and heir and blood samples were
seized, The corsasees had 0o obvious bep or soars marks, and appawsd to hava hera
shot. [t was lcarned that Aircrafl N40G! 1M was in Scldoma MceCrath ADFEG spoke
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s Haag 37 Bls home) o e (e, Wil e sesiol waniaul sl was submited o the
Antak Court ou 3/730/04.

10. Duriigg 1y tivee as g pilet in romote Alaska, 1t oo boen my sxporieneo Gat most
pilots use a glotal pesitioning system(GP9) in conjunction with reaps of the ares
when sonduciing huwh Gixhi oporetions, It s very comaen t save landing sites,
lodge locations, and kil sites in the GPS, or to mark the locations on a map, Many of
the huaters partcipating in hunts with specified boundariss, mark the bourrdaries on
either the mep o the GPS. Hasg pruvide] OIS esardimetoc for the kil sifes o7 fhe
theee wolves that he reportedly killed ingide the legal permit bt ares. [ Jew fo the
coordirated which Hesg provided 1o ADF&G, and was unable to lecate ski tracks or
Kl sites.

{1. During the nvestigation it was brought 1o my atzention by another Vrooper that on the
vreb site fovad on sha mternes 51 wvwdsvehaes crm, Navid Haeg affars wirter wilt
nopting and Tapping wrips for $4,000.00, He goes on to state la bis advertsemen ther
hi vl guarnatee that gvery huntes ke Rewms w Wil ae walvering hide. Om the weh
site thore ave photogrephs of what appear 10 be shot wolves in front of N401IM Also
L (it piesto is & wan hoiding # Anger mind-14 rifs, which is capeble of firing .223
caliber cartridgss. There sre umerous other photographs on the site thowing ghot
and enared wolves,

12, Lizss than onr quarter meile from Xill site #], there is the caycass of s dead moose
which the wolves have been feeding on, The mocse caxcass has snarss set around if,
a3 Jetanmines by two snared animals that [ observed near the carcess. The alrplese
fracks where the trapper kmded 2nd walked in to set the sparss next to the moose
Lsrdsy e (e swige (v awd viotage of thosc af the abwot gun and riflo Willed wolf
gizes, During the tavestigation thers were 0o catoh cireles or drag marks typically
found at sites whers wolves have been tapped or spaced. All four of the wolves were
Zree Toaming and led normal rasning wolf tacks up wnti] the point they were shot.

13, AL Do G wosoliiutivnga ocation tetween the kil gites whoro thio same eirerafy
landed and took o seviTal times) sife and kill site #3, choa tracks which appeared 1o
¢ tmade from “bucay hoors™ wers obsarved.

14, On 3/28/04, ] exacaed a ssamh warrane ot the Jodge, but the slrplane was in Soldoms
#t the thma. Soldoing Troopers have visually confinced fhat the airplane is at the Haeg
teyjlmive vuiisadly. The iwsidonce addresa listed by David Hacg on his wwoli hundng
varmit iz 32283 Lakefont Drive in Soldome. On 3/30/04, Tony Zailers wiepnoned
the McGrath ADF2( office and requested that a copy of the revised wolf permi:
vomsEiiow e Soed to David Xasg's residence. The reportad kill date of the wolves
by Haeg and Zeliors was 3/6/04, and the wolf hides would need ‘o be ¢itler fleshad,
sretehadd, and dried, or stored in & refrigerator of freezer to prevent spollsze.

15. Landing gesr, ski’s, and tai] wheels can be rapidly removed fom an afrersft.
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