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STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR ( Aurora Court Reporting )
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questions truthfully. Then I go through whether anybody

.2 knows any of the parties, any of the players, witnesses. Mr.

3 Leaders wrote a list of witnesses. I don't know ifyou had

4 any you wanted me to question people abo lit, if they know..

5 MR. LEADERS: Your Honor, I'll just -- if you don't mind

6 can I kind ofjust (indiscernible)..

7 MR. ROBINSON: Yeah, that's line. Yeah. I'm

R (indiscernible)....

9 THE COURT: Yeah, because 1'11-- what I do is just --I

10 don't necessarily identify who the witnesses arc, just for

I I which side, but just...

12 MR. LEADERS: Right.

13 THE COURT: .....do you know any of these people.

14 MR. LEADERS: Sure.

15 THE COURT: Then whether anybody's been charged with a

16 crime in the last two years, whether anybody knows anything

17 about the case. And then I list basically what the crimes

18 arc -- what the offenses charged are, and kind of by the

19 heading that it shows on the complaint. Not the specifics,

20 but unlawful acts (indiscernible), same day airborne. And

21 just not how many or anything else, just the major heading

22 kind of -- and to ask if anybody has ever been involved with

23 a case that involves that and I'll probably expand it to like

24 hunting offenses in general kind of thing. Just because it

25 is kind of a broad thing.

- 4 -

PROCEEDINGS

2 4 MC-05-113/Side A

5211

4 THE COURT: All right, we're on record in the District

Court for the State of Alaska at McGrath, Magistrate Murphy

6 presiding. Today is Tuesday, May 17th at I I:00 a.m. We're

7 here in case number 4MC-04-024 CR, State of Alaska versus

8 David Haeg. Mr. Haeg is present along with counsel, Mr.

9 Robinson. and Mr. Leaders is present for the state.

10 All right. gentlemen. Ijust wanted to go over a few

I I things. see if there were any pretrial issues. The jury pool

12 is absent we're in the office. just for the record. Go over

13 a lew things on how I do things.

14 Normally I do like some instructions, a brief

15 introduction, introduce all the parties involved. and then I

16 have a list of questions that I ask jurors besides the ones

17 that are posted. The >- you know. married. family, those

18 kind or things. Normally what I do after the introduction of

IlJ everybody is go through what the explanation is. We'll have

20 In qualitv these people as jurors because they haven't been

~ I ill before. and that's the·· you know. are you a citizen. 18.

"'l' rlun kind ofstuff

13 And then go through an explanation of what kind of

2~ people look tor in impaneling a jury, the fundamental

25 fairness and right to •. you know, their obligation to answer

- 3 -

I And then if the case goes to tomorrow or after 5:00 in

2 the evening will that be an issue for anybody. And normally

3 if we get any of those, those are things that people end up

4 getting excused for cause. If there's any need to question

5 people individually I usually do it at that point. And what

6 we'll do is we'll have the second tape recorder set up in

7 here, we'll come up here, question people individually.

8 I don't number anybody until after we've gone through

9 that, and then I number them at that point. If there's

10 anybody that's been excused, because I can tell you right now

II I know if the state's going to challenge people for having

12 been prosecuted in the last two years there's several that

13 will prohably leave. So I don't sec any point in numbering

14 them before we get rid of the ones for challenge for cause.

15 So I number them at that point, and then I go through

16 the 10 questions kind of thing. And have each juror address

17 those. And usually as the sample I'll go through and answer

18 them myself which doesn't take very long, but that way it -­

19 I've noticed in Aniak, at least, it seems to kind of bring up

20 the comfort level that if they know everybody is going tn do

21 it, but we'll seat them in order, go through them. And then

22 we usually use the struck method, so basically you'll do voir

23 dire to everybody. I usually give about half an hour. If

24 you think you need more time than that. there are marc

25 charges than normally we have. If you think you need more

- 5 -
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- 6 -

! iJ111..' than that you can let 1111..' know, hut I'm not -- I can tell I in the rest of the jurors.

2 YOL!o you know. I'm not inclined to let it go tor days. 2 Everybody that's been flown in should be here by now,

J mean that's just ~- it's -- once we finish all the 3 and so we'll just wait for some of the city people. I did

4 questioning that I do I think you should have somewhat ofan 4 excuse one gentleman already this morning that blew a .319.

idea of the kind of people that arc here forjury pool. If 5 He wass -- he -- didn't need his participation. I will tell

you need more than half an hour, when we get to that point, 6 you that there may be others that you think need that test

then let me know before we start. I mean each side Will get 7 done. If you do, please let me know. I don't usually -- I

the same amount of time. 8 may not be close enough to tell, sometimes. I have to depend

And then with the struck method what we do is the first 9 on other people. Trooper Gibbens has a PBT and we can usc

-- we will go with --I'm thinking if we have enough people I 10 that if necessary. And if they're not under the legal limit

Illay try to take two alternates. just to be on the safe side. 11 I don't really want them on the jury pool, so.

Which would mean the first 17 people basically. And tben if 12 If there's anybody you guys can stipulate to that you

_y~ ~ik~ ~l~ t.hody-ll! !!mtJi rsl J7 th~nit_goesJo_the_next 1_13__ know.ahead .oftime.you.want .to.go.ahcad.and.rclease, we canc--;

number. We don't pull one up and replace them or however. 14 let them go while you're doing stuff, that's fine. I try to

It's just basically the whole pool is there. and you can kind 15 be fairly flexible. My goal is to make sure the jurors are

otrcll that the first 17 would be the ones that >- or. you 16 very comfortable because I think tbat helps everybody. So

Know. the lirst eight. if nobody strikes anybody. Ifnobody 17 we'll kind of go by their schedule. I like to start as close

challenges anybody the first eight would be the ones that ] 8 to on time as we can. I try to explain ifwe're going to

would be selected. We'll select the alternate at the end 19 take a break, if anything happens, what is going on. I won't

rather -- you Know. before they deliberate rather than 20 tell them in detail. Sometimes I'll just tell them, you

assigning people to be the alternate from the beginning. 21 know, like the attorneys and I need to talk over some

lind that it .- the ones I've seen where they select an 22 administrative matters, so you guys -- we're going to take a

alternate to start with means the alternate tends not to pay 23 little longer than I expected or something. I don't try to

attention. so J like to make sure everybody is going to pay 24 assess blame for a long·break to anybody, and make sure

attention throughout. 25 that's not happening, to keep it as fair as we can.

- 8 -

MR. ROBINSON: I have a question. Do you have any juror

2 questionnaires?

3 THE COURT: No. Because we --I don't have them here

4 with me. The ones that the court system sends out we have,

hut they're all in Aniak. and they actually are just the

(1 basic. where do you live. phone numbers and stuff. I mean

7 the ones that they can till out ahead of time that have like

X their occupation and all that stuff. No. I don't. but I

9 don't have any objection. I think we can probably copy them

10 and have people till them alit now, in the next few

I I minutes ...

12 MR ROBINSON: Yeah. that would help. That would be very

13 helpful.

14 MR. LEADERS: That would be preferable.

15 THE COURT: Okay. Sure.

16 MR. LEADERS: I mean it speeds jury selection along.

17 THE COURT: Sure, we can do that, and then we won't use

IR your copier again. I didn't know you had one as bad as mine,

19 or we would have used the city's. But this is obviously, you

20 know, kind of one ofthose we have to make do with using

21 other people's equipment when possible because I just don't

22 have some ofthe best stuffhere. But, yeah, we can ask them

23 to fill that out and then make copies for you. It shouldn't

24 take her long to do that. We can get it out of the forms

25 book. And have people filling them in while we're checking

·7-

I MR. ROBINSON: When was the last time there was a trial

2 here?

3 THE COURT: The last time we actually started _. we had a

4 jury come in, the defendant showed up drunk, which brought

5 about a plea rather quickly. That was last fall, September.

6 And before that it was August of2002. They had a -- it was

7 right before J took over in McGrath. They had a trial here.

8 But before that it was about I think six or eight, 10 years,

9 something like that. They don't have one here very often.

10 So it -- people were surprised. They said, we're really

I I going to have trial. Like, yeah. So there may be some that

12 will still be trying to get excused, but I'd « rny « there

13 .. J try to excuse only those that really have qualified good

14 reasons, and some of them are going to come in and say one of

15 us needs to leave because both of us from my office arc here.

16 And I told them to come in and let me know which one they

17 want and I'll -- I don't usually require both people from one

J8 office to be here. There's still a few places like that that

19 they need to stay open. But they can pick one, you know,

20 between the two of them they can pick one. And I think

2 J they've done that, so. I haven't seen them both here this

22 morning. Hopefully they are. If not, then that has made the

23 selection for them as I told them. The man that came in

24 blowing a little bit heavy this morning wanted .- he and his

25 wife wanted to have one of them be able to be home which --

- 9-
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STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR ( Aurora Court Reporting )

tor their kids corning home at lunch and after school. and I

2 had no problem with it, hut he made the choice when he quit

drinking at 6:30 this morning. So his wife said that she

needs 1u he home. 100. and we can address that itneed be.

hul.

THE COURT: Okay.

2 MR. ROlliNSON: Oh, oh. (Indiscernible). Oh. wait a

3 minute, wait a minute.

4 MR. LEADERS: Yeah. UpOIl allowing testimony or other

evidence to be introduced ..

22 and it's not a carryover. ...

ITape cll'lI1gl.')

x 4MC-II.'-1I3/Silic H

III THF COURT: ..... there should he on those..

II MR. LEADERS: (Indiscernible) before that one.

12 THE COURT: They should ..

13 MR. ROBINSON: There are rules of the law and that went

14 (indiscernible) decide..

I ~ THE COURT: yeah ....

16 MR. LEADERS: The evidence (indiscernihle)

17 MR. ROBINSON: And the evidence will go after it?

IS MR. LEADERS: Yeah, and so -- I think you've got kind of

19 to think about that because that one there starts..

10 THE COURT: Which was which one?

21 MR. LEADERS: Fourth from the back starts mid-sentence

24

MR. ROBINSON: Oh, yeah.

MR. LEADERS: ..... apparently.

THE COURT: Oh. I may have missed a page here.

- 10-

6 THE COURT: That's the witness one. Where did the

7 (indiscernible).

S MR. LEADERS: Do you have one more"

9 MR. ROBINSON: Oh, okay. (Indiscernible).

10 MR. LEADERS: So we're missing one here in front of the

II packet..

12 THE COURT: Yeah. No, it is. Thank you. I've got to

13 figure out what I did with each one of those.

14 MR. ROBINSON: Wait a minute, this doesn't make

15 (indiscernible).

16 THE COURT: They're out of order.

17 MR. LEADERS: If anything I do or say seems to indicate

18 so to you, you will disregard it and form your own opinion.

19 MR. ROBINSON: Oh, okay. All right.

20 THE COURT: Huh?

21 MR. ROBINSON: So we're just missing that one?

22 MR. LEADERS: We're missing that first page of these.

23 THE COURT: Okay. The pages that are out of order, the

24 ones that say to help you better understand, the first page

25 of that it's like six ~- six pages of one instruction. The

- 12-

Which ..

MR ROBINSON: Yeah It says remember that you arc to

decide the case only all the evidence presented here in court.

4 and then the next page says. to help you better understand

.5 how you should conduct yourselves, so there might be a page

6 missing.

I first page of it starts with the six of you have been chosen

2 as jurors in this casco It's like the flrst.. .

3 MR. LEADERS: Okay.

4 MR. ROBINSON: Aller the information stuff'

5 THE COURT: It's right after the complaint. Right, after

6 the information.

four ..

MR. LEADERS: Yeah, Judge, I have that same order in

THE COURT: Okay.

MR. LEADERS: (Indiscernible).

MR. ROI3INSON: Let's get -- does that make sense, would

MR. ROBINSON: All right.

MR. LEADERS: Okay, I..

MR. ROI3INSON: Right.

MR. LEADERS: Uh-huh. Okay.

THE COURT: 1....

MR. ROBINSON: So six of you and then the next page

starts help you better?

THE COURT: Right. And then the pages that follow after

that.

MR. LEADERS: Yeah, I think that's wrong. That's one of

THE COURT: The second page of that is the one that says

to help -- I'll give you the ending of the first page. It

says I'll give you certain instructions to help you better

understand how you should conduct yourselves ...

MR. ROBINSON: Oh, okay, so that's where that should go.

THE COURT: Right. That's the first page of that one,

and that's the last one ..

7

8 THE COURT: Then there's a page that says six of you have

9 been chosen.

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7 THE COURT: It doesn't sound like the one that's supposed

8 to be in there. So (indiscernible) should be here.

9 MR. ROBINSON: No, maybe..

10 THE CLERK: It should he the same.

II

12

13

14

15

J 6 you go like after the argument I will tell you about..

17 THE COURT: You're missing a front page. We can fix that

18 real -- rather quickly. You're missing a front page..

19 MR. ROBINSON: And the (indiscernible) you will meet

20 together to evaluate the evidence, and that's ...

21 MR. LEADERS: That makes sense.

22 MR. ROBINSON: And then you start the last sentence ..

21 MR. LEADERS: Disregard it. that makes sense ..

24 MR ROBINSON: (Indiscernible) upon allowing testimony

2) and Dillerevidence..

- II - - 13 -
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STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR
the L'<lI'I~ -- llll' lirSI instructions you gave..

lHli COURT: Right, that's the -- like tile first one I

.) give after the information. It's casy to tell the original

~ though (iudlsccruib!e). Okay, now we've gOI it. Okay, and

we're still just for ex -- purposes, you're still thinking

() you're going to go through this week at least and possibly

the next week?

MR. LEADERS: What I anticipate for my witnesses is that,

C) yuu know, we're going to d,D jury selection today and start

I() evidence tomorrow is the way I understand it. And I expect

II to he approximately three days of evidence. You know,

12 hopefully -- maybe it will move faster. but that's what I

l3 anticipate. Or two and a half days. I mean if -- Friday's

14 not -- I think I've got my last witness, I believe can take

15 the stand. Hopefully things will move faster.

16 THE COURT: Yeah, okay. Well I'm going to ask them ifit

17 goes through the rest of this week and possibly the week or

1g the next week, if it will cause a problem for anybody, just

1C) to get some timing. If there's any timing issues with

20 anybody.

21 MR. LEADERS: Do you have an idea --I mean if Chuck

22 (indiscernible) ....

23 MR. ROBINSON: Well, you know, I've got a couple of

24 witnesses who are crucial and their availability probably

25 won't be until Monday or Tuesday. I mean I anticipate it's

- 14-

you all -- you both know that part of my timing issue is that

2 I need to get to a new ..

3 MR. ROBINSON: Right.

4 THE COURT: ...position and the presiding judges of

5 both the third and fourth have been pushing for me to finish

6 -- he able to finish this trial so if we need to spring

7 somebody from somewhere else for half a day or something to

8 get them up here, we'll see what we can do. Because they --

9 I know normally in Anchorage I think they do trials in the

10 morning.

I I MR. ROBINSON: Well, yeah, but the problem is is that

12 there's only one flight to McGrath.

13 THE COURT: Right. And that's what I'm thinking is that

14 there's only one flight a day, but it might be easier to

15 continue their's for a day than it would be for our's, just

16 because of the expenses and stuff.

17 MR. ROBINSON: Anyway, that's Mr. Saxby's(ph) problem.

18 THE COURT: So we'll see what we can come up with. Okay.

19 (Telephone ringing)

20 MR. LEADERS: Judge, a couple things. For the number of

21 pre-empts, are we going three plus one with the -- since

22 we've got two alternates?

23 THE COURT: Yeah, there will be -- actually you get one

24 for -- yeah.

25 MR. LEADERS: So we're getting four total pre-empts?

- 16 -

through whatever to get the first eight is our jury.

MR. LEADERS: Okay. And then it will be number one

1 TIlE COURT: Right.

2 MR. LEADERS: Okay. And your method for using pre --1

3 guess you said it's -- I mean out of the first 17.

4 understand that part of it...

5 THE COURT: Basically.

6 MR. LEADERS: So the first ..

TIlE COURT: Right, right.

MR. LEADERS: Okay. And how do you want us exercising

pre-empts?

TIlE CaURT: What we'll probably do is come up here

and ..

MR. LEADERS: Oh. Discuss them up here?

- 17 -

THE COURT: ..... are the ones that are, you know,

anybody..

MR. LEADERS: Right.

THE COURT: Higher numbers than that is ..

MR. LEADERS: You're going to number after your -- before

you advise them...

THE COURT: After I do the -- right, and if we see having

any challenges for cause, and then we'll number them.

7 THE COURT: You can pre-empt anybody you want, but the

8 first 17.

9 MR. LEADERS: You want -- but... .

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I probably go maybe Friday and maybe some part of Saturday

2 (indiscernible). And then ..

3 MR. LEADERS: I -- hopefully 1 can be done Friday, so.

4 MR. ROBINSON: Right. So Kevin Saxby asked me -- stated

what he (indiscernible) and he won't be available until

6 Monday apparently. And then there's Ted Spraker, who, you

7 know, probably would be available Monday (indiscernible)....

X MR. LEADERS: They're not available on Saturday?

9 MR. ROBINSON: No, I don't.,

I(I THE COURT: We'll see how it's going. Where are they?

I I Arc they from around here or are they...

12 MR. ROlliNSON: Spraker is from Soldotna and Saxby (ph) is

I) from Anchorage

14 THE COURT: Okay. Well, I'll ask them about it, ifit

1':; goes into next week -- we'll see. Because I mean if we »

I (I Mr. Leaders gets through his Monday or Tuesday -- or, you

I i know. by Thursday or something I'm going to want to keep

1X going. So they may need to be here sooner than Monday, if

19 possible.

20 MR. ROBINSON: Well, I'll tell them that, you know, the

21 problem with Mr. Saxby(ph) is that he's a lawyer, he works

22 tor the A.G.'s office and he has -- he, himself, has a trial,

23 THE COURT: Where?

24 MR. ROBINSON: In Anchorage.

25 THE COURT: Okay. Ifneed be, I'll -- I mean obviously

- 15 -
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THE COURT: Yeah, You guys will go back and forth.

2 usually just .. I mean we -- it doesn't matter to me whether

.l they're 011 record. I've done them both on record and ofT

.:l record. We've d01l1.: them off record where you guys can come

lip hen: and just write them dO\\1L back and forth on a sheet

6 or paper, you know. (indiscernible) ..

7 MR. ROBINSON: I'd prefer we do it on record because ..

X THE COURT: Or we can do it on reenrd and...

9 MR. ROBINSON: Right. Yeah, and also it doesn't seem to

10 he useful to have secret pre-ernptories.

II THE COURT: Well, I mean, -- no, I mean it's one sheet of

12 paper you ....

13 MR. LEADERS: I mean it doesn't matter to me if we split

14 it lip and say, 1...

15 THE COURT: .. pass back and forth

16 MR. LEADERS: ....excuse so and so.

17 THE COURT: Yeah.

18 THE COURT: Chock says the same, and I

19 I(indiscernihle).....

20 THE COURT: Yeah. No, Ijust --I prefer not to do it in

21 front of the panel. I just prefer to do it that way.

22 MR. ROBINSON: That's okay if we do it in front ofjury,

23 but at least Scot and I know who is being pre-empted by who.

24 THE COURT: Sure, that's fine. And we'll -- then we'll

25 come up here and do it on the record after the questioning is

- 18 -

all done.

MR. I.EADERS: And do you have a rough schedule how you're

going to ~~ I know you said you try and just kind of he

4 Ilexible with everybody. but anything..

THE COURT: I usually ..

(, MR. LEADERS: As far as lunch breaks. that type of stuff,

7 or anyrh ing...

X THE COURT: Yeah. we won't break early for lunch today.

9 I'd like to see if we can't get through at least the pre-

I() empts if we have a lot of people that you want -- or not pre­

II ernpts. if we call at least get through the challenge for cause

12 if there's a lot of people to be questioned individually.

IJ Maybe let people go to lunch and have those stay to see or

14 something. JIm -- you know, I'm used to doing trials where

15 the defendant is related to 90 percent of the people here. I

16 don't think that's the case in this case, so it may not be as

17 many>- we may have quite a few that know some of the

18 witnesses, that we may need to question individually about

19 it, hut I am hesitant to allow questions, too detailed of

20 questions in front of the panel because if people want to get

21 out ofjurv duty and they hear one excuse that works, all of

22 ,I sudden everybody knows that person. So that's why I tend

23 III do mort: of it in private just so that it doesn't become

2·~ till' answer lor everybody.

~.;; But 1don', know that that's going to be that much of an

- 19 -

issue. If there's not that many we may go through and ifyou

2 guys want to take a lunch break to think over pre-empIS

3 before we do that. and allow that. But since we started at

4 II :00 I'm not planning on taking a lunch break probably until

5 about I :00 or so.

6 MR. ROBINSON: So with regard to the questionnaires.

7 you're going to have them fill them out now?

8 THE COURT: Yeah. I'll do that while we're ..

9 MR. ROBINSON: And then get them copied so we know who's

lOon the panel and ....

II THE COURT: Right, we'll do that definitely. And--

12 because I think those are something..

13 MR. ROBfNSON: Do you have ajury list?

14 THE COURT: Yes, they're sitting on the tables down

15 there. There are some that are not on that list anymore that

16 have been excused since the list was printed, but I can tell

17 you which one those are, and we'll go through -- we'll call

18 roll when we get there to make sure. And as we call roll I

19 can tell you which one's have been excused already that

20 wouldn't be here and who's just missing. But we do have that

21 list. We'll go make the copies and have them start working

22 on those and I can ask some of the individual questions and,

23 you know, swear people in and do some of that while they're

24 working on filling them in, so we can kind of do that without

25 -~ because they're not that long of questionnaires to fill

- 20-

out. So we'll..

2 MR. ROBfNSON: No, but it sort of gives us an

3 understanding who is (indiscernible).

4 THE COURT: No. Yeah, no, I'm -- but what I'm saying is

I can ask the questions .....

6 MR. ROBINSON: Rather than.

7 THE COURT: .....about whether they're a citizen or not.

8 MR. ROBINSON: Oh, yeah.

9 THE COURT: And go through that stuff while they're

10 working on the questionnaires at the same time. I don't

II think it will distract them too much to do that. Do you have

12 anything else I need to ....

13 MR. LEADERS: I guess I have a couple things I want to

14 ask for., ...

15 THE COURT: Uh-huh.

16 MR. LEADERS: .....protective order type things. One,

17 I'd like a protective order that we not relitigate the legal

18 issues as far as the -- has the state charged the proper

19 charge. You know, that's -- we've charged it same day

20 airborne. unlawful act by a guide, same day airborne. We

21 went through the motion work on the defense's position it

22 should have been charged as a violation of a permit. That's

23 a legal issue, it's not a factual issue for the jury. So I'd

24 ask for a protective order on that, that we -- the defense

25 not be basically either through jury questioning, argument,

- 21 -
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the charge is appropriate or not, it doesn't sound like

you're planning on bringing that up again. And that's been

So it's obviously relevant. And it would be like saying

ifhe was on trial for commercial fishing in closed waters

you couldn't talk about the fact that hc was actually

commercial fishing, and instead he was doing something else

like sport fishing. It's just..

THE COURT: Well, the first part of it as far as whether

qllcstillllil1g to the witnesses. and certainly ill argument the

-- trying tll rcluigntc that legal issue. Certainly it

.' doesn't preclude him from the type of defense that he had a

permit. Certainly that's going to -- that's an issue that's

g.oing to come out. And did that permit authorize him to take

() up ill this area. That's a different -- you know, that's

7 maybe a defense if he reasonably believed it did. And the

X jury believes that. but the re -- it's improper to litigate

l.) -- the jury's the trier of fact, not law.

10 You've already made the legal determination that

I I charging decisions are up to the stale. It's now the jury's

J 2 determination to decide is there evidence to support the

13 charges. So I'm asking for a protective order on that.

14 The second thing is I'm asking for a protective order

I';' regarding jury nullification issues. One, testimony

16 evidence, (indiscernible) of evidence that the conduct

17 engaged in by Mr. Haeg was beneficial in any way to the

IR program, or that his. you know, the intent was to kill

It) wolves. that's what he did. Who cares if it's outside the

20 boundaries. or that. you know. to get into a discussion

2! b<tsically open this lip to a public policy forum on -- with

evidence Ih:1I this was the intent was to kill wolves. That,

23 ~ nu know. it would be more effective if we increased the area

2,j xuch -- as Mr Hacg did a" the state's alleging on his own

25 initiative. That type of thing.

- 22 -

1 That's -- we have concerns -- I mean they indicated

2 they're going to have Kevin Saxby(ph), Ted Spraker come in

3 and testify, those are the types of issues that are going to

4 he gone into that's really jury nullification issues. And

they're not proper argument. It doesn't go to whether or not

6 Mr. Haeg violated the law he's charged with. It goes to

whether or not we should have this law, period, and this

X isn't the forum for that. The Legislature ~- the board of

9 Game had created these rules. A criminal trial for violation

10 of those rules isn't the proper forum to contest or challenge

I I tile Legislature or the Game Board's enactments.

12 MR. ROBINSON: Well, we don't intend ..

IJ MR LEADERS: And it goes to nullification.

14 MR. ROBINSON: We don't intend to challenge the law, but

1':; certainly the law controls -- is what's involved here. And

1(1 SP till: -- I mean I guess the best way to put it is to give

17 you all example. If this was a commercial fishing violation

IX ill closed waters. and he had a permit to go fishing in open

19 water. but he fished in closed waters, it wouldn't be very

20 likely that he would be charged with sport fishing in closed

21 waters. Because the question is what was the intent. The

22 intent was to catch fish and to sell them, then he was

2J commercial fishing. So I don't agree with Mr. Leaders in

24 terms of not being able to dctennine whether this was a

25 hunting program or non-hunting program because it's the

- 23 -

conduct that's in question here, as well as the slate of

2 (indiscernihle).

3 And so those laws that apply to the control program,

4 like those -- the board's regulations that says that this is

not part of the normal hunting/trapping program. That's

6 obviously relevant as to what his conduct was. And to the

7 statute that says the board can set up independently rules

8 and regulations regarding what this kind of conduct is.

9 Obviously that's all relevant because it goes not only to his

10 state of mind but also to his conduct. So we're not here to

I I challenge the wisdom of whether or not there should be a

12 54.15, or whatever, but we are entitled as a matter of right

13 to have ajury detenninc what the conduct was, and whether

14 thc conduct was hunting with a sport (indiscernible) to it

15 because hunting is only defined as recreational activity in

16 the law, or whether it was controlled. And control outside

17 of an arca.

18

19

20

21

22

23

24

25

- 24 -

I decided

2 MR. ROBINSON: From my understanding he's not being

3 charged under -- for purposes of the shooting wolves same

4 day, airborne; that he's being charged with hunting, same day

5 airborne under (a)( 15) of 8.54, whatever. Is that right?

6 MR. LEADERS: Correct.

7 MR. ROBINSON: We don't -- I'm not saying -- in other

8 words whether or not the state has charged the crime won't be

9 a repeat issue.

10 TIffi COURT: Okay.

II MR. ROBINSON: But whether or not he's committed the

12 crime of hunting, same day airborne, that is an issue.

13 THE COURT: Okay.

14 MR. ROBINSON: Because that goes to conduct.

15 THE COURT: All right, so that one I'll lake undcr

16 advisement. I necd to look at the -- think about it. I may

17 need to figure out what -- I just want to think about it some

18 more. I'll take that issue under advisement. The first

19 issue, that won't be addressed. That's not relevant.

20 MR. LEADERS: So -- okay. That won't be -- but I mean I

21 guess here's my concern. It sounds like they're saying

22 they're not going to challenge it but that's what they're

23 doing if they're going to bring in Saxby and Spraker.

24 THE COURT: I understand the issue -- I understand both

25 your arguments. What I'm saying is I want to think about it,

- 25 -
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MR. LEADERS: That - right, would not go to the jury.

MR. ROBINSON: And then the ..

THE COURT: Yeah, they don't get --I never give them a

copy ofthat anyhow.

MR. ROBINSON: And then this count right here doesn't go

- 29-

I wall! to take it under advisement.

2 MR. LEADERS: Okay.

.1 MR. ROBINSON: All I'm saying is that as lin -- and 1

.:1 may. you know. even if I haveto hand writeour some jury

instructionswhen WI; get 10 that point. that the laws that

6 apply (0 this case thejury has to be instructed all. Those

laws concerning the Board of Game's regulations as to what

X this program is and what the purpose or tile permit is and all

q lilal stuff. Those arc relevant.

1II rHE COIIRT: Nu. l undcrstand. I understand the argument.

I I l.ike I say. it's n01that I don', understand the arguments.

[~ It'sjust that I'mnot willing to rule right now on it.

1.1 MR. ROBINSON: Okay. Good.

I" THE COURT: I want to look them over and think about it,

15 and then I'll let you know. Okay?

I (, MR. ROBINSON: So are we ready to..

17 THE COURT Yeah. we'll go make some copies of the

I X questionnaireand..

19 MR. ROBINSON: It's got to be-- you know, it would just

20 be helpful to have them. And just.,

21 THE COURT: Yeah, no, I have no problem with that.

22 didn't even think about doing thataheadof time or we would

23 have. but we will get them..

24 MR. ROBINSON: I mean maybe what we could do is if you

25 could. you know, before we actually start up with, you know,

- 26-

gelling. the questionnaires and your individual qucstionings

10 tilejurors about cause and(indiscernible), thatyou could

3 just get (hem sworn in generally and find out, you know, who

.et is qualified and then-- and then we can..

THE COURT: Yeah. and then ...

(, MR. ROBINSON: Then you could have them fill them out and

giv<.: us the questionnaires and when we, come back we can start

X regular voir dire.

') THE COURT: Yeah. Yep.

10 MR. ROBINSON: Is that all right?

II MR. LEADERS: That's fine.

12 THE COURT: Yeah, we'll make the copies first before we

1.1 do anything else, because we need to switch the tape player

14 down there and get setup, too, so..

15 MR. ROBINSON: Okay.

I (, THE COURT: Okay. Let's go offrccord then ..

17 (Off record)

I X X96

19 (Portion not requested)

20 120R

2 I (Tape change)

22 4MC-05-03/Side C

23 000 I

24 THE COURT: On record. (lndiscernible)is present, and

25 thejury is absent. Just a..'\ we're going to start with the

- 27 -

jury Mr. Leaders brought up the fact that Mr. Robinson had

2 mentioned that Me Haeg has not been arraigned on the second

3 amended information which was filed with the court on April

4 25th. And Mr. Hacg I assume you've seen a copy or that?

5 MR. HAEG: Yes. I have.

6 THE COURT: And Mr. Robinson. you have a copy?

7 MR. ROBINSON: Yes, I do. We would waive reading of the

8 infonnation and advisementof rightsand enter a plea of not

9 guilty to those charges.

10 THE COURT: Okay. Okay. I think that's all we need to

I I do on that then. Nothing else has changed, conditions of

12 release arc the same as they were before. It's just

13 (indiscernible).

14 MR. LEADERS: Maybe to change the actual charges ...

15 THE COURT: Right.

16 MR. LEADERS: ..... to clarify typographical errors

17 that...,

18 THE COURT: Yeah, the charges ....

19 MR. LEADERS: There's a subheading -- the subheading for

20 (indiscernihle) 15 1believe in the previous but the charging

21 (indiscernible) in the charging language. They had the A 15

22 language but(indiscernible)..

23 THE COURT: Right. Is there an objection..

24 MR. ROBINSON: What we would ask .....

25 MR. LEADERS: .we verified that.

- 28-

I MR. ROBINSON: ... the court to do is (indiscernible)

2 move to strike -- we'd like the court to just strike all the

3 (indiscernible) pages which would include (indiscernible) and

4 that would leave pages -- pages -- starting with line nine

5 through the end, up to Mr. Leader's signature. The actual

6 information itself arc the charges of intent.

7 THE COURT: Uh-huh.

8 MR. ROBINSON: But that doesn't mean (indiscernible).

9 MR. LEADERS: But as far as -- you mean the information

10 he's arraigned on will include everything but striking for

I I the purposes of information to the jury you mean?

12 MR. ROBINSON: Right.

13 MR. LEADERS: Oh, yeah, I understand that.

14 MR. ROBINSON: And striking for purposes ofinformation

15 from line nine, pagesix.....

16 THE COURT: The --I don't give them that. I don't give

17 them a copy of that at all.

18 MR. LEADERS: Okay.

19 MR. ROBINSON: On line -- starting on line nine, page

20 six.

21

22

23

24

25
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THE COURT: Yeah.

MR. LEADERS: Okay.

2 opening..

it out or else W~ do .- tell them to put it away. you do our

THE COURT: Right.

MR. ROBINSON: Get that over with. And then after..

THE COURT: Right. And then whether they know the

MR. LEADERS: .....and let them finish, then come

back....

witnesses before we go into explaining your background and

all that stuff...

MR. ROBINSON: All right.just have them fill out those

questionnaires.

THE COURT: Yeah, we'll do that before then.

MR. ROBINSON: Somebody is going to have to also get them

- 32 -

MR. ROBINSON: We don't have any problem with you doing

the qualification part.

7

8 THE COURT: I'm not going to have them tilling out. If I

9 see them doing that I'll stop them.

10 MR. LEADERS: Okay. Then we can take a break, whether

II it's a lunch break or something like that.. ...

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Yeah. No. I -- yes. that's -- yeah. I'll -­

4 if they haven't finished it I'm going to tell them, you know.

pay attention and you'll get a chance to finish filling it

6 out later.

I) ,lilY thing..

12 MR. ROBINSON: And Mr. Leaders' statement of the backup

13 (indiscernible) information (indiscernible).

14 THE COURT: They're not going to get that...

15 MR. LEADERS: For jury information purposes. right.. .

16 THE COURT: For jury -- so the jury's going to get tbe

17 instruction that I gave you a copy of.

18 MR. ROBINSON: Oh ..

19 THE COURT: But they're not going to get a copy ofthe

20 information.

21 MR. ROBINSON: So for purposes ofa motion you are

22 striking it?

23 THE COURT: Yeah, it's not going to go to thcjury.

24 MR. LEADERS: But it's part of the infonnation he's

25 arraigned on,

- 30-

to uu'', cirhcr

TI-IL: cot J[{T: WdJ. what the jury is going to get is the

instruction thm J gavL' you a copy of.

i\'1R ROHIi\'SON: But anyway. l'rnjust asking under Rule 7

that Ihi~ pari be stricken. (indiscernible).

(, MR. LEADERS: Right. In fact I think even this stuff

here gets stricken when you go to the jury. All of which -.

all they gel is the actual charges.

<) MR. ROBINSON: But for certain the listing of counts ..

I(J THE COURT: Yeah. like I said, they're not going to get

I THE COURT: It's going to -- right.

2 MR. LEADERS: Okay.

3 THE COURT: It's going to stay in the court file is the

4 way it is..

MR. ROBINSON: Well, I understand, Ijust wanted to.....

6 THE COURT: It's just not going to.....

7 MR. ROBINSON: .....(indiseernible) stuff out

g (indiscernible).

9 THE COURT: It's the -- the only thing that's going to go

10 to the jury is the thing that you've gotten a copy of

II already.

12 MR. ROBINSON: All right.

13 THE COURT: That's the instruction. Okay. Then they're

14 starting to work on those questionnaires. We'll go down and

15 start ..

1(, MR ROBINSON: Now Mr. Leaders had a suggestion that

J 7 nrnbahlv makes sense and that is maybe what we need to do

IX rindixccmiblctand let them fill out all those

]lJ uucsrionnaires

20 MR. LEADERS: I had this concern. I don't want them

21 (indiscernible) and they don't have a bunch of pens, they're

22 passing them around. I don't want them filling those out

23 while the questions are being asked.

24 MR. ROBINSON: While the questions are being asked.

25 MR. LEADERS: So either we take a break and let them fill

- 31 -

I back from them and put them in alphabetical order.

2 THE COURT: Well, no, we're not going to do that. If you

3 want them in alphabetical order you can do that. We will

4 make copies for you.

5 MR. ROBINSON: All right, well ..

6 MR. LEADERS: Well, as long as we can get them and have

7 time to do that.

8 THE COURT: This is -- yeah, but that's ....

9 MR. ROBINSON: Right. because that's real important.

10 THE COURT: What I'll ask them to do is we'll go through

I I all my stuff and then we'll probably take a lunch break and

12 ask them before they go to lunch to tum in their

13 questionnaires.

14 MR. LEADERS: Okay, that's fine.

15 MR. ROBINSON: Okay, all right.

16 MR. LEADERS: You'll make copies, we can get them and

17 give them to 15 minutes before we start again or

18 something.....

19 THE COURT: We'll make copies and -- we'll stay here

20 during lunch and make copies and stuff, but

21 MR. ROBINSON: Okay, good.

22 THE COURT: This is my staff.

23 MR. LEADERS: I understand.

24 TIlE COURT: And it's the two of us, that's it. So we're

25 not going to.....

- 33 -
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14 but we're ..

- 34-

MR. ROBINSON: (Indiscernible).

Mit U:ADERS: We understand.

23

24

25

PROCEEDINGSI

2 4MC-05-04/Side A

3 0873

4 (Portion not requested)

(Tape change)

6 4MC-05-06/Side A

7 0380

8 MR. ROBINSON: But I can understand hcr..

9 MR. LEADERS: Right.

10 THE COURT: Yeah. No, and I appreciate..

II MR. ROBINSON: Because I'm going through it right now.

12 THE COURT: I appreciate it.,

13 MR. ROBINSON: I really seriously don't believe that I'm

14 going to be able to go much further. I'm really sick.

15 THE COURT: Well, let me add in one more thing before --

16 and see what this adds on it. Yesterday the state made a

17 motion for two protective orders. We talked about the first

18 one, I granted that yesterday. The other one I said I wanted

19 to take under advisement and that was the issue of whether or

20 not the defense could bring in anything saying that Mr. Haeg

21 could nol be convicted because he had been charged with a

22 hunting offense, and that he had a permit and that meant that

23 he couldn't be charged with a -- or convicted of a hunting

24 offense.

25 I took the time last night, 1went through all the

- 36-

THE COURT: 1-- no. I understand. but.,

MR. ROBINSON: We can do them.

THE COURT: We don't have the personnel to do it, so--

II

12

13

_) THE COURT: ..alphabetize. You want them

4 alphabetized, you can do it.

:' tv1R. LEAOERS: That's fine, as long as we have lime to do

() it, otherwise it's impossible 10 do it.

7 MR. ROBINSON: As long as (indiscernible).

X THE COURT: Yes.

9 MR. ROBINSON: ...1can say is is trial -- it's a

10 nightmare not to have them, so.

15 (Orr record)

16 0630

17 (Tape change)

18 4MC-05-04/Side B

19 0873

20 (Off record)

21

22

3

4

TRIAL BY JURY. CONTINUED (EXCERPT)

BEFORE THE HONORABLE MARGARET L MURPHY

District Court Judge

2)

I regulations and the law and statutes aod everything that I

2 found about the program. about hunting, et cetera. And the

3 issue as it was phrased is a legal decision, whether or not

4 Mr. Haeg can be convicted. The jury is not to decide legal

5 issues. they decide factual issues.

6 The example that Mr. Robinson gave is the commercial

7 fishing that you can't be charged with sport fishing. If you

8 violated a sporting fishing law you most certainly can be

9 charged with it, even if it's -- it might be a violation of

10 both. And convicted of it. But 1 think probably the example

II that I found when I was thinking about this last night that

12 is more in line with the argument that was brought up in the

13 motion to dismiss and also yesterday, was that I have a

14 liquor license to sell alcohol in McGrath. I'm selling

IS alcohol in Anchorage and I'm arguing that you can't charge me

16 with selling alcohol without a license because I have a

17 license to sell alcohol.

18 Obviously that's not correct, and that is a legal issue

19 as to whether or not it can be charged and convicted of

20 selling alcohol without a license. The fact that you have a

21 license to sell alcohol in McGrath doesn't mean that you

22 can't be convicted of selling alcohol somewhere else. And

23 that's the example that I found to be more appropriate and

24 more accurate as to reflect in the argument.

25 I also, in reviewing the regulations and the statute,

- 37-
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found that they consistently r~fcrrcd to the wolf predator

2 control program as being independent or other means and

_l methods and restrictions. Which means it equates not to an

4 affirmative defense in the sense that notice was a

5 requirement. I don't find that: but in the sense that the

6 state has to prove that the permit did not authorize the

7 actions taken. That is a factual issue. And there's kind of

S a fine line between arguing that the permit -- the wolves

9 wen: taken in accordance with the permit, all the rules and

IU regulations ofthe permit were followed.

J J But to say that because I was engaged in killing of

12 wolves means that my conduct was appropriate and cannot be

13 charged as a hunting offense is not accurate,

14 MR. ROBINSON: Well, that isn't really my argument. My

15 argument isn't that it was appropriate, my argument is is

16 that the permit program provides for violations of the

17 permit. You may have missed those regulations, but they're

18 there, and so there ...

19 THE COURT: No, I saw those, but it's ...

20 MR. ROBINSON: Okay. So what I'm saying is that the

21 analogies ofliquor is not appropriate because he's not

22 s,lying that because he had a license to shoot and able to go

2.1 lakc wolves out or the permitted area. that's not the point.

24 Ifbe's violated any ofthe conditions of the permit.

25 even ithe (Oak wolves inside the permitted area it would be

- 38 -

a pcrmit violation for control conduct. not for hunting.

~ Because the program is not a hunting program. So it doesn't

_) matter whether he was outside the area or inside the area

it's a permit violation. Just like if I had a limited entry

permit that said that I could operate a fish wheel on the

() Kuskokwim river for the purposes of catching commercial

salmon. hut I can't operate on the Kuskokwim river in those

X areas that are closed waters, and then I happen to go in

q closed waters with my permit and fish, I'm not engaged in

I (} subsistence fishing, I'm not engaged in sport fishing, I'm

I I engaged in commercial fishing in closed waters. That's what

I~ I'm engaged in.

1:1 And 110 prosecutor would say, well, gee, we'll just

l-l charge him with sport fishing because then, you know, he'll

I:' say. well. great, go ahead and charge me with sports fishing

1(, because (hell I'll pay -- I'll gladly pay you the $150 fine

17 lor sport fishing and avoid being convicted of commercial

IX rtshillg in closed waters.

ILJ So the question is a fact question as to what the

20 conduct \\,3S, not whether it-- where the area was, but what

21 was the conduct. For instance, let's say thai -- I mean we

22 all know that there's barely a bright line between what

23 subsistence hunting is and sport hunting is. Use the same

24 key area. the same gun, all that kind of stuff. But it's the

25 purpose behind it that determines whether one is subsistence

- 39-

and one is sport. So if some -- so if somebody violated a

2 subsistence rule or hunting for. you know. consumption for

3 traditional and customary uses. if the conduct was that and

4 not sport hunting. thcn just because they did it outside of

an area that was open for subsistence hunting doesn't turn it

6 into sport hunting. and that's -- it's the conduct. It isn't

7 anything else. You're looking at the conduct that was

8 involved and the conduct is -- the purpose is

9 (indiscernible), and that's how you make the distinction

10 between sport hunting and subsistence hunting, et cetera, or

11 commercial fishing or sport fishing or subsistence fishing.

12 So this idea that somehow if this was a commercial

13 fishing situation that he could never be charged with

14 commercial fishing in a closed area because he was not

15 pcnnitted to fish in that area so therefore he was doing

16 something outside of his permit, we would never -- I mean a

17 commercial fisherman would be glad to take the $150 fine for

18 -- you know, because J was outside -- I was in closed waters

19 which is outside the area, fishing for salmon. He'd take

20 those kind of fines every day. but we know that, no, you were

21 permitted to fish in an area that was open, but you decided

22 to fish in one that was not open, that's commercial fishing

23 in closed waters. Because your intent was to catch the fish

24 and sell them.

25 The intent in this case was to eatch wolves and sell

- 40-

I them, and you can't sell them with a hunting permit. You

2 can't do that with a hunting permit, You can't do that with

3 a sport's license. So the purpose of what he was doing is

4 the question that goes to the foundation.

5 THE COURT: Mr. Leaders?

6 MR. LEADERS: Sure, Judge, I think kind of the -- one of

7 the premises of this argument is that the permit program

8 provides for violation of the penn it, and therefore that then

9 precludes the state from prosecuting under a violation of the

10 hunting regulations, the means and methods statutes there;

II and that's not accurate. It -- certainly it does provide for

12 violation of the permit, but it doesn't preclude the state

13 from prosecuting if the facts as a violation of means and

14 method which is what they do in this case, that's what

15 applies. I kind of use Mr. Robinson's commercial fishing

16 scenario. Even with the commercial fish wheel is, sure, if

17 you've got a commercial fish permit to run a wheel in a

18 certain area on the river, but you go up river and you run

19 that wheel but you don't have the intent to sell those fish,

20 but rather for subsistence purposes, we have to -- as a

21 prosecutor I have to look at what's the intent.

22 Can I prove commercial fishing or did he just use a fish

23 wheel for subsistence fishing, and so it's not correct that

24 you wouldn't ever charge under sport fishing or subsistence

25 or anything. You have to look at what's behind this. Mr.

- 41 -
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Hncg's cast.'. he takes -- he gets a permit and then takes nine

2 wolves out of a permit area. Three of which he falsely

registers as being taken within the permit zone, But the

4 other six he doesn't even register as taken under the permit,

So now 10 say that those six wolves were taken under the

6 predator control program and so -- and because he had this

7 permit and he took all these wolves under the predator

R control program is absolutely inconsistent with his behavior

9 even. From his behavior he recognized that he knew he \..'asn't

10 supposed 10 take them down there and the permit didn't

I I authorize that. and so he falsely gave coordinates as to

12 when: tht:y were taken as to the three he reported as taken

I J under the program. and he didn't even register the other six

14 as under the program.

I':; III tact. rhev falsified the means that they used to take

1h 1111.:111 rIH~~' said they took them by snowmachine and rifle out

17 of I (1-1) I believe it was. an area unrelated ..

IK IINIDFNTIFIED SPEAKER: (Indiscernible) 16.

I'J MR. LEADERS: So l think certainly the facts of this case

2U show.

2! MR. ROBINSON: You didn't (indiscernible).

22 MR. LEADERS: ..... this is not a case where Mr. Haeg took

23 wolves in..

24 MR. ROBINSON: What did you say?

25 MR. LEADERS: .....violation -- simply in violation ofa

- 42 -

permit and that's what the state has to look at. What does

-- what -- is -~ does he take wolves. all these wolves, just

3 slightly over an area or an area that he believed was in the

4 permit zone but was mistaken. That's a permit violation.

Does he go and take wolves in this case between one to two

6 miles and up to 80 miles outside of permit zone when, you

know. he knows. in an area ncar his lodge, or closer to his

lodge than the permit zone. An area he knows is not in the

l) permit zone, and he intentionally flies that area,

10 intentionally actually sets traps and snares around a wolf--

I I or excuse me. a dead moose, that arc well outside the permit

12 zone and then flies back and check -- to check the area and

13 takes wolves from the air that day again, after setting traps

14 and snares around that wolflsic]. Is that just a permit

15 violation or is that a hunting violation, and that's what it

16 is. It's a hunting violation.

17 Because. yeah, maybe you can't sell -- you know, you

18 can't kill and sell the wolves under a hunt -- you know, with

19 a hunting permit, but the means and methods he used, he

20 didn't trap them. He shot them from the air. And then he

21 falsified how he got them as -- in order to try and sell

22 them. So when you look at all this, and certainly, you know,

23 in sense, this is a revisitation of the legal issues we

24 resolved originally that -- you knnw, how the state charges

25 was improper. And so I tilink he can certainly argue -- he

- 43 -

can put on a defense that he believed what he was doing was

2 authorized by the permit he reasonably believed that, but

3 it's different to say -- which is what I understand the

4 defense to be doing is he can't be charged under this hunting

violation because he had this permit and that authorized him

6 to be out there. And so -- and to shoot and take under the

7 penn it and so any' violation of the penni! has to be charged

8 under the permit violation. That's inaccurate. That's the

9 state's discretion in charging decisions, based on the facts

to that are presented.

II MR. ROBINSON: All that's real interesting hut he pretty

12 much stated our case in his first sentence, and that is what

13 is the intent, and intent is a factual question. I don't

14 know how you cut it, intent is a factual question. Like he

15 said, if there was somebody who had a limited entry permit to

16 operate a fish wheel commercially on the Kuskokwim river and

17 they instead took that wheel and put in an area that was

18 closed to commercial fishing.

19 The state is at liberty to charge, you know, with

20 anything they want to charge him with. We're not saying

2] that. But what we're saying is that as you said in your

22 decision, as Mr. Leaders said in his opposition, it's a fact

23 question as to what the intent was. And if his intent was to

24 be involved in control in this case, he still could he guilty

25 of something but the question is whether or not he was

- 44-

I intending to sport hunt, which is what he's charged with now.

2 You know, and what I'm saying is.....

3 MR. LEADERS: You don't.,

4 MR. ROBINSON: WhatI'm saying is that it is -- that the

5 distinctions between subsistence, commercial and sport

6 activity goes to purposes and intent, and intent is a factual

7 question, and he should not he precluded from putting the

8 state to its burden ofpraving what his intent was. Now they

9 can prove it circumstantially, you know, through an argument

10 as to well if you do this, the intent was to be able to do

II that; hut by the same token the defendant should he able to

12 defend against it and say, wait a minute. The intent was to

13 catch wolves, sell them, which -- and they found wolves at

14 the tanners to be sold, and that was the intent and it wasn't

15 subsistence, it wasn't sport. That's a factual question.

16 MR. LEADERS: But he doesn't have to have an intenlto

17 engage in hunting as opposed to this permit program...

18 MR. ROBINSON : Yes, he does, because...

19 MR. LEADERS: ..... to actually he charged with conduct

20 under.,...

21 THE COURT: Wait a second... ,.

22 MR. LEADERS: .... .under a hunting violation if that's

23 what his conduct is. That's like a person who's -- you know,

24 you can draw on all kinds of parallels. A person that's

25 driving a vehicle intoxicated and gets in an accident, they

- 45 -
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didn't have <Ill intent In get ill all accident. They may have

2 hilt! all intent to get in the car and drive, hut when the)' do

-- they drive. gd in <111 accident and cause injury 10someone

.J l'ISL'. they gel charged with all assault. even though they had

110 intent III -- charge SOIlH.:OIlC. There's no intent

(, requirement as In any of these -- well. I won't say any, hut

-: ,tS III most fish and wildlife offenses. I can't right now

think or an intent requirement that actually applies in fish

t) and gamc. But what he -- even what he thought or believed he

I(I \\',1."; dning doesn't -- isn't determinative as to how the state

I I charges

12 He Gill _. like I say. I agree. he can present a defense

13 that says he thought he believed he had authority to do this

14 under the permit, or that he was acting under the permit, and

15 it's the jury to decide whether or not he really did believe

16 he had authority to take these wolves under the permit. And

17 that therefore, you know, creates a defense or not, a" to

18 whether or not he was hunting the same day, airborne. But it

19 doesn't dictate how we charge.

20 MR. ROBINSON: Mr. Leaders is trying to twist my

21 argument. It's not about a question of whether he had reason

22 to believe that what he did was under the authority of the

23 permit. that's not the question. The question is what was

24 the conduct he was doing, what was the intent of it. Those

25 arc the two things that the state always has to prove.

- 46-

Conduct and mens rae. And there's a mens rae requirement

2 here just like there is in any other case. It may not be

J specific intent but it requires some culpability. And what

4 I'm saying is that when it comes to game and fishing, when it

5 comes to those kind of conducts, that the only way you can

6 basically tell the difference between whether somebody is

7 involved in a commercial operation or a non-commercial

8 operation is the intent and purpose of what they're doing.

9 Otherwise if Mr. Leaders' argument is correct that in a

10 commercial fishing violation situation every time somebody

II goes out of the permitted area where they're permitted to

12 fish, they're no longer engaged in commercial fishing.

13 Because they're out of the permitted area. With, you know,

14 they had a permit to fish in this area with a fish wheel but

15 they decided to go fish in closed waters, which is outside of

16 the area that they're permitted to, that all of a sudden that

I 7 conduct, even though the intent was to catch fish and sell

1X them: that conduct is no longer commercial fishing but now

1t) it's something else. Now it's sport fishing, or now it's

20 subsistence fishing.

21 MR. LEADERS: No. that's not the argument at all.

0; THE COURT: Okay. I think I've heard plenty. The issue

23 is whether or not you can argue that the permit, in essence,

24 is the only way he could be charged is a violation of the

25 permit if he's outside the permitted area. He's not

- 47-

following the regulations.

2 The statute he's been charged under requires that the

3 state prove that he was a licensed person under this statute

4 and he knowingly violated a statute or regulation..

5 MR. ROBINSON: No, that's not what he's charged with any

6 more. What he's charged with now under the one that he

7 entered his not guilty to the pica to yesterday is hunting,

8 under the -- if you look under (a)(54), 720 (aJ( 15), hunting

9 or wasting food animals is what he's charged with now.....

10 THE COURT: Or hunting on the same -- you talked before I

II finished ..

12 MR. ROBINSON: That's right.

13 THE COURT: ..... reading it. But it's a knowing

14 violation ofa state statute or regulation prohibiting

15 hunting on the same day, for (indiscernible) waste ...

16 MR. ROBINSON: Right.

17 THE COURT: ..... or hunting on the same day airborne.

18 Hunting is described as the taking of game. You can argue

19 that he didn't knowingly violate that. That's obviously an

20 element the state has to prove, is that he knowingly was

21 hunting on the same day airborne. But you're still talking

22 about a charging discretion. There is a -- unless you have

23 some authority telling me that the only statu te or the only

24 way that he can be charged ifhe holds a pennit is a

25 violation of the permit, which I didn't see in any of the

- 48-

I regulations and statutes 1 looked at, and have not seen any

2 authority for.. .. ,

3 MR. ROBINSON: Well .....

4 THE COURT: ... then it's still a discretionary thing.

S TI1C state is still required to prove all the elements, but

6 you can't argue that as a matter of law he was not hunting.

7 MR. ROBINSON: I can argue as a mallcr of fact he wasn't

8 hunting though, can't I') That's the point.

9 THE COURT: Well, 1 think that what you're arguing is

10 that he did not knowingly violate a statute.

II MR. ROBINSON: No, what I can argue is that his conduct

12 was not hunting. I mean the -- otherwise it would make no

13 sense, Magistrate Murphy, for the Legislature through 16.05

14 and I believe it's 75, which sets up the ability for the

15 Board of Game to do an independent control conduct. It would

16 make absolutely no sense for the Legislature to say that you

17 as the Board of Game can have a totally independent program

18 that isn't even governed by A.S. 16, if you read that

19 statute. That is the statute that 1 cited in the brief.

20 That isn't even covered under 16. That you have independent

2 I authority to set up a program that is not connected with

22 hunting or trapping. The board then writes a regulation,

23 which I've pointed out in the brief, that says that hunting

24 and trapping rules under Section 92 don't apply to this

25 program.

- 49-

02206



sun: OF ALASKA V DAVID HAEC 4MC-04-24 en

THE COURT: Okay. Well, I mean let's address that first

- 52 -

then. Mr. Robinson, I know you indicated you don't feel

well.

MR. ROBINSON: Yeah, I think I indicated to the judge

when we had the last status conference -- I don't know, I

guess Thursday of last week.

THE COURT: Friday.

MR. ROBINSON: Or Friday, or whatever, that I was under

the weather then, and, of course, I was hoping, you know,

that would get better, but I have really gotten worse. And

last night was just awful. 1was up and down every hour last

night coughing. Just filling my nose with blood and -- and

so I wasn't able to get any rest hardly last night, which is

why I woke up late today.

And, you know, 1-- well, you can probably see the

difference between how I was yesterday versus how I was

8 MR. HAEG: Yeah, he's got blood coming out of his nose,

9 green stufTon the ground. I'm concerned.

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

as I get donc with this. I have not forgotten. Mr. Robinson

2 has indicated he's not feeling well, and I understand your

J concerns, Mr. Hucg. I haven't made a decision there. That's

4 why I wanted to get through this issue first before wc

.5 address that.

6 Are you concerned enough that you think we should stop?

7 Just as to the issue?

."-;() he goes out, he gets a permit. he goes beyond the

area. Then the question is. is his conduct hunting or is his

conduct control. It isn't a question of whether it was in or

-t out or the area. he could have violated another permit

condition inside the area. And nil of a sudden. under Mr.

6 Leaders' argument that any permit violation lakes it out of

7 the control is a matter of conduct. And that just simply

8 can't be true. Because you have to look at the intent and

9 tilt: conduct to determine what the conduct was.

lOAmi hunting and trapping has specific definitions apart

I I from the control program. Now that is the -- that's the

12 statutory system that's set up, and that's the regulatory

13 system that's set up. So that -- there is a statute when you

14 ask me. there is a statute under Title 16 that deals with the

I' hoard being able to set this up independently. The board

16 then set it up independently and made a regulation that says

17 hunting and trapping rules don't apply. This is control

1R conduct.

J 9 You know, Mr. Leaders can argue that his intent when he

20 went outside the area was to sport hunt, fine. But we should

2 t he able to put on evidence and argue that it wasn't. If the

22 intent and purpose of what he was doing, though it may have

23 been a violation of the law, it was not hunting. Because

24 hunting is defined as something different than what he was

25 doing. And you can't get around that because the law says so

- 50 -

with that regulation. It says Title 16 doesn't apply, and

2 the Legislature says you can set up an independent program

that has nothing to do with hunting and trapping.

4 And unless the state's going to say that he was out just

having fun, which they can do that, they can try to put on

(1 evidence that it's just recreational, then we should be able

7 to put on evidence that it isn't recreational, that it was

X cnutrolling, and controlling is not hunting. By law it's not

() hunting. And so you apply that to the facts then the jury

I {J can make a tactual determination as to whether this was

II (llillrolling. activity or hunting activity.

I ~ 11,'1 R. t .FADERS: Judge, my comments to this is one, What

); [Ill' ";(,lluh:S and the regulations have done is created an

I-I cxccpuon to the hunting and trapping regulations specific

I:' fur control programs. It doesn't specifically remove them

I(1 from that. hut it says unless conduct would otherwise be

17 illegal. as in this case thc aerial shooting or same day

1 g hunting is..

19 (Tape change)

20 4MC-05-06/Side B

2 t 0605

22 THE COURT: We should do that on record.

23 THE CLERK: Okay.

24 THE COURT: Yes. I mean we -- say it again. We're going

25 to have to do it on record, but we will discuss that as soon

- 51 -

I today. I'm just not -- I mean 1would love to go through

2 this stuff if 1was well, but 1am just sick as a dog.

3 n~E COURT: Well, my question is, what do you want to do"

4 MR. ROBINSON: I would like to go home and get some

5 sleep.

6 THE COURT: Well

7 MR. ROBINSON: And I don't mean home in Soldotna, but I

8 meant here in McGrath. I am really ..

9 THE COURT: I guess my question is if we wait until

10 tomorrow is anything going to change?

11 MR. ROlliNSON: Well, I hope so. I mean 1-- you know,

12 they say the best thing for a cold is lots of liquids and

13 some rest, and so I wasn't able to get any rest last night,

14 and I haven't been able to get any today. I finally got some

15 -- hopefully some decongestant that will help -- that will

16 help clear up my head, maybe; but I'm really -- I am really

17 sick.

18 THE COURT: Because obviously my concern is partly for my

19 schedule..

20 MR. ROBINSON: I understand. Right.

21 THE COURT: .....but also -- hut ignoring that, I mean I

22 can do what I need to, but if we would stop for today and not

23 finish even picking a jury we're definitely looking at next

24 week, which means Ms. Magnuson would have to be excused.

25 Would put us down to, I think, 18 or 19..

- 53 -
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MR. LEADERS: I've: got 19 right now, and -- or 19 or 20

:2 rig.ht now, and ..

:1 THE COURT: So, you know, we're talking about going down

'-1 to an area where we're going to get very close to not having

enough jurors ..

6 MR. ROBINSON: Not enough jurors, I understand that, and

7 I..

X THE COURT: And you know, next week Ms. Banghart(ph)

9 could be had. My concern is that if we're going to stop

10 today then I think the better part of wisdom, which is to me,

I I to put it off until the next calendar call.

12 MR. ROBINSON: That would be my --I amjust sick.,

13 THE CQLJRT: And _onlybeeaus~ ::.you know,.Lmean"I'- 1

14 realize that when you're ill you don't know from one day to

15 the next whether it's going to be a good day or a bad day.

16 MR. ROBINSON: Right.

17 THE COURT: But with, you know, holding 18 people up and

18 saying come back tomorrow and we'll see, in addition to

19 everybody else's schedule. I know that I don't particularly

20 want to have to get this far and say no, but by the same

21 token I don't sec too many alternatives because we could be

22 here all week saying are you ..

23 MR. ROBINSON: I'm not well yet. Right.

24 THE COURT: ... feeling better and getting through half

25 <1 day and ..

- 54 -

MR. ROBINSON: And I -- you know, and I really agonized

over this this morning because. you know. not only am I

Cl .nccmed about the jury's concerns, your concerns. and the

.:.t WilY you'd have to (indiscernible).

·ITIE COIJRT: Well. 1mean 1-- that's --I'm not as

r, worried about that..

MR. ROBINSON: And Me. Haeg. too. And, you know,

X gcncrnllv I think I'm usually strong enough to get through

q these kind of things. but I am -- I don't know what it is,

10 I'm -- you know, I knew I had it last week. I was, you know,

II (indiscernible) and then when I checked with the clinic this

12 morning, I expect to have an appointment to go see them at

13 I :00 o'clock today. You know, they said, yeah, we've heard

14 about this thing and it's -- you know, you can go on for

15 weeks. so I really don't have any control of knowing when

16 it's over, but I can just tell you that at this moment I am

17 really out or it.

1R MR. HAEC: Can I say something?

1t) THE COURT: It's up to Me. Robinson..

20 MR. HAEC: I would like to get this over with. I mean my

21 lire hasn't been my life. But I don't know what to do.

n THE COURT: And I understand that, Me. Haeg, And quite

2J frankly. I mean I've mentioned that I'm moving, everybody

2.:.t knows that. it's not a secret.

25 MR. ROBINSON: Right.

- 55 -

I done tomorrow. Understanding that obviously if Mr. Robinson

2 doesn't get some rest, doesn't get improvement in his health,

3 then we have to look at some other alternative. And then

4 from there looking at is it possible that -- one of the

5 possible alternatives we'd call back this jury pool as well

6 .- you know, every one we've gone through to this point and

7 resume from where we're at now, and as well maybe call in

8 those that have been excused for next week, to revisit

9 whether or not they could then do trial at any future date.

10 I mean I'm -- and I'll -- I just throw that out there

II for everyone to consider. I'm not saying that has to happen,

12 but, you know, we've put a day and -- about a day and a half

13 into it and I'd hate to have to start back at ground zero

14 again. So I'm not saying we have to make that decision now.

15 Certainly Mr. Robinson might want to consider it. Get your

16 rest first, but....

17 MR. ROBINSON: Well, there is some merit to some of what

18 he said about perhaps preserving where we are with regard to

19 the people that have been summoned already. And that is so

20 you don't have to go and get a whole new pool and start all

21 over. We would probably be willing to agree with what we

22 have left, you know, we could continue with that, whatever.

23 I am willing to also to, you know, wait to see what I'm like

24 tomorrow, bUII'm just telling you today I can't do it.

25 THE COURT: Well, I guess my concern is twofold. One, is

- 57-
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that I have tl linn start date. and I have to he in Homer on

17 more inclined to say wily don't we sec what you're -- what the

IX doctor has 10 say at I :00 o'clock.

llll' Ist. which doesn't mean that there might 1101 be somebody

-' else Hut if -- and I don't know. I mean it would be up to

.:l the third and fourth districts as to whether or flat I could

~ I upuuun -- you know. some degree of medical certainty whether

22 you would he ready. you know. assuming that you go back and

2.1 gel some rest between now and I:00. that he knows -- can do

2.:t some tests. lind out, you know. whether there's anything that

2.'1 would make a change as you sleep through until tomorrow

. 58 .

MR. ROBINSON: Right.

THE COURT: My concern was more with voir dire if the

MR. ROBINSON: Right.

THE COURT: .... .was going to be foreclosed that it not

be mentioned in voir dire, so I'll keep that under advisement

for right now.

MR. LEADERS: Okay.

THE COURT: And we'll see

MR. HAEG: What about the motions she was ..

MR. LEADERS: Yeah, that was what I was going to ask you.

We got really close to resolving a motion.....

MR. ROBINSON: She was going to (indiscernible).

·60·

3

4

MR. LEADERS: We'll talk, yeah.

MR. ROBINSON: Okay.

THE COURT: .....come up with. if we can ..

6 MR. ROBINSON: I mean I really apologize.

7 THE COURT: .....an alternate -. well, I mean it's not ..

8 yeah, people get sick, that happens, and we have to

9 accommodate it. I mean that's -- you know, I don't blame you

J0 or anything, and I'll put a .. I'll still keep this issue

11 under advisement as to that. If we're not going to go

12 forward today, it's not an issue.

I THE COURT: Well, that's what I'm thinking. Between now

2 and then we can all do that and then maybe ...

13

14

15 issue .....

16

17

18

19

20

21

22

23

24

25

MR. ROBINSON: Okav.

rHF. COURT: And ifhe can give you some kind of medical

MR. ROBINSON: Right. It (indiscernible)..

THE COURT: Because we all know the flight goes » l'm

I~

II,

1'1

20

come hack and continue once I'm in Horner. It's between the

6 two ofthem. And I have. you know. some control over that in

the sense that I would be willing to. but it would be up to

g those. you know. that would have to be paying the bills.

9 MR. ROBINSON: The powers that be.

10 THE COURT: Yeah; and I work for them and I can't tell

I I you what that decision would be. Obviously that would have

12 some bearing on it. The other issue, you know, to me is that

lJ if we get to tomorrow morning. find out you're not better,

14 we're all here for another day.

or.. .

MR. ROBINSON: At 1:00.

THE COURT: Could you either ask the doctor to call me

THE COURT: Okay. You know, and then we'll either

MR. LEADERS: We are possibly picking back up this

afternoon or just - or not you said?

THE COURT: Yeah.

MR. LEADERS: Okay.

THE COURT: Then we'll scc » between now and then. Your

MR. ROBINSON: No.

THE COURT: Not with the » not with the jury.

MR. LEADERS: At the earliest it's in the morning?

·61 .

MR. ROBINSON: I will. I'll have him call you ..

THE COURT: .....you know, give me something .. some kind

of...

MR. ROBINSON: Yeah, and let you know.

THE COURT: ..... information. and then if you can let me

know the schedule for, you know, like times available that

you ..

MR. ROBINSON: Yeah, I'm going to call and get my

schedule now, so we can figure out.. ...

I MR. LEADERS: I don't know ifMr. Robinson...

2 MR. ROBINSON: She was going to keep it under advisement

3 to determine what to do, so that's fine.

4

5

6

7 appointment is at I :OO?

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

morning that would make a difference.

MR. ROBINSON: Okay. And I'm up for that, yeah.

3 THE COURT: You know, at least·· because then that way

4 if not. then we at least could ..

MR. ROBINSON: That's what I .- right.

6 THE COURT: ....go forward and we could all go back to

what we need to do and then ..

·59 -

14 MR. ROBINSON: Right.

15 THE COURT: .....can we pick a date that « I mean I

16 don't -- I can call Homer in the meantime and find out what

17 my calendar looks like for June, to sec if there is some time

18 in June that I could come up here.

19 MR. LEADERS: And I'm a little bit in a vacuum here

20 without, you know, being able to consult with witnesses,

21 because there's -- as you saw ....

22 THE COURT: Right.

23 MR. LEADERS: .... there's an extensive list, and not

24 knowing, but I can check as much as I can between now

25 and ..

8 MR. ROBINSON: Right.

9 THE COURT: ...1'01 willing [0 say let's -- you know, I

10 _. there aren't that many people. we can go -- listen to the

I 1 jurors. have them eall in at I :00 o'clock or 2:00 o'clock,

12 you know. at some time this afternoon to see ifwe're going

1.1 to continue until tomorrow. And ifnot..
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l"L'<lrrangt,:...

THE COURT: Not with the jurors. hut with the

:2 parties ..

.) MR. ROBINSON: We wanI to know is whether we can go in

;t till; morning and continue or arc we going to have to

(1 THE COLJH.T: Yeah. II'not -- yeah, what -- so just if

7 cvcrvbodv can check into some possibilities, some new time

frames. then we'll do that

I) (Whispered conversation)

I n TI'W COURT: II' you could just get everybody that's here.

I I 11.:11 them nor unti l tomorrow morning for sure. and to call .­

I"' \1) wrrc 11tl\ sure, We're done for today and have them call

13 buck some tune this afternoon and get a phone number and

III we'll call them.

I) MR. ROBINSON: All right.

1(, THE COURT: Okay"

17 MR. ROBINSON: All right.

IX (Off record)

19 THE CLERK: On record.

20 THE COURT: All right. We're back on record and we've

2 J taken substantially a step -- a substantial time break. The

22 parties are present and the jury pool is absent. Mr.

23 Robinson, can you hear me okay?

MR. ROBINSON: Right.

to wait lao long ..

2

3 THE COURT: ..... ifwe don't have to. Were you ablc >-
4 Mr. Robinson. were you able to check with your office 011 your

availability?

6 MR. ROllINSON: No, I haven't been able to do that yet. I

7 just got back here, waiting for your call. 1was over at the

8 doctor's and when we broke at noon my office was closed for

9 lunch so nobody was there.

10 THE COURT: Okay. Okay.

I I MR. LEADERS: My thoughts on that, Judge, is maybe we set

12 a status hearing to determine -- you know, maybe then part--

13 a big issue there might be whether or not you're going to be

14 continuing on with the trial or what's going to happen there,

15 and then it would be your availability. I don't -- and then

16 Mr. Robinson can check his schedule, I can check mine as well

17 as start talking with witnesses and seeing what situations or

18 complications exist there.

19 THE COURT: Okay.

20 MR. LEADERS: And then is it this point the thought

21 process to try and essentially have a continuance of this

22 trial as opposed to a mistrial at this point and restarting.

23 or ...

24 MR. ROBINSON: Well, I would like to avoid that if

25 possible. I think that we could still kind of.. ..

- 64-

MR. ROBINSON: Yes, I can.

THE COURT: Okay. And we've got Mr. Leaders and Trooper

- 62-

24

25

Gibbens here in the office.

2 MR. ROBINSON: And Mr. Haeg is here with me, but we don't

J have a speaker phone that plays, but he's here.

4 THE COURT: Okay. All right, I showed .. I gave a copy

or the letter to Mr. Leaders and I presume that you know what

(, it says or..

7 MR. ROBINSON: Right. I..

X THE COURT: ..saw it before it was given to me. And

9 as my -- I think we were all kind of expecting or at least

I() somewhat and the doctor's recommending that you rest for at

1I least three days, which obviously based on what I was talking

12 about earlier I don't think we want to stay around here for

13 the next three or four days waiting and hoping that you're

14 better in that time period either. So I think what we need

15 to talk about is if we can pick kind of or at least either

16 set up a date to set the trial or look at time periods when

17 people might be available. And it's still kind of up in the

18 air as to whether I would be available or not. And I've told

19 the court that I'm willing to do it. They were going to talk

20 to the third and sec. but it kind of is a timing issue,

21 obviously.

2~ Nohody wants it to continue past -- you know, waiting

23 around for just me. There may be other people that would be

24 available, so J don't know if that's going to be an issue or

25 not yet. But to pick lip where we left ofT and I don't want

- 63 -

I THE COURT: Yeah, I mean whether -- I think.. ...

2 MR. LEADERS: Yeah.

3 THE COURT: .... ifl'm not -- if they -- if the

4 determination is made that I'm not going to continue then the

5 determination is going to be made that I'm unavailable.

6 MR. LEADERS: Right.

7 THE COURT: In which case the presiding judge can have

8 somebody -- direct somebody else to take over. We will have

9 the tapes with us so I can get somebody -- not get them up to

10 speed, but somebody could get up to speed by listening to all

II the prior recordings and issues in the tape .- in the case,

12 so that.,

13 MR. LEADERS: Right.

14 THE COURT: ..they could be -- know what's going on

15 with it.

16 MR. LEADERS: Right.

17 THE COURT: So -- yeah. But I would -- at this point I

18 would rather not start over, and I think whoever -- you know,

19 whether it's me or somebody else, would feel the same way.

20 MR. LEADERS: Okay. Okay, great, that's

21 THE COURT: Continue..

22 MR. LEADERS: .....my preference, as well, as long as --

23 and this is what Mr. Robinson.....

24 THE COURT: There are some issues from people that won't

25 be available if we continue into June, which is obviously

- 65 -
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run into a big problem.

The other issue I have is that if somebody is going to

take it over we're -- in preliminary matters, things that can

-- somebody else can change, and it isn't going to alTect the

\\'IILI"l' we're looking at ru this point. hut I think we can

["n'isil ,\(11111..' nl' tile people that had issues In get om for

this -vcck and next week thnt..

~'IR L.EADERS· Right.

"1"1-11: COlJ RT ....have -- were brought in and re -- have

II some or them maybe come bach: ill.

MR. LEADERS: Okay. As well as possibly supplemental

X jury summons .....

9 THE COURT: We may..

10 MR. LEADERS: Juror summonses.

II THE COURT: We may need to do that, yeah.

12 MR. LEADERS: Okay.

13 THE COURT: We're -- may see, because we're right at the

14 edge of maybe not getting enough, and I don't want to

J 5 continue, you know, a month from now continue further and

16 then ..

17 MR. LEADERS: If we're not getting anywhere, right.

IR THE COURT: ...run out at that point. So I'm thinking

19 there -- there are more people in the pool that we could call

20 in plus maybe look back at -- we have all the excusal

21 requests and say. okay, now you have to come back in on this

22 date.

23 MR. LEADERS: Okay.

24 THE COURT: From people that were excused for this time

25 period.

- 66 -

MR. LEADERS: Okay.

2 MR. ROBINSON: Well, here's another thought. And I'm

3 just throwing this out as a suggestion. It's _. could be

4 likely that if we started in the morning that I could -- we

could get a jury picked so that we'll know, and they'll know

6 that they'll be on the trial. Mr. Leaders' assistant, Mr.

7 Gibbens. is here and at least he has a witness that he can

R swear in and begin the trial. And then that way we'll have

9 -- at least we'll have ajury picked and we'll know, and

10 they'll know who they are when we start up again.

II MR. LEADERS: Well, I mean I guess I don't want to swear

12 ill ajury because that's when jeopardy attaches, and so, you

1:l know. <11 this point jeopardy hasn't attached. We tried to

1-l gel a jury. We're going to continue to try and get a jury,

1":; but ifthings fall through I don't want jeopardy attaching at

16 this point. And so I •. I guess I'm not comfortable with

17 that procedure.

IX The .. so I guess that's the state's position on that.

19 I don't .. the other issue is we'd be picking ajury without

20 knowing when we're going to resume and we can't tell them or

21 make sure that they're going to be available on ccrtain days.

22 We pick a jury and then they might not be available when we

2~ restart, So my view is wejust try to pick up with--

24 whenever we pick up from where we're at at this point. With

25 one >- and this is the one request I'd have, is, you know,

- 67 -

currently we're .- there's -- your -- the court was abolit to

2 make a decision .. so there's an issue under advisement. My

3 only request at this point would be that even if Magistrate

4 Murphy you're not going to continue on the case you would at

5 least resolve through that issue. Because I think --

6 otherwise we're going to sHlI1 from ground one again. You

7 know, we need to have .. maybe that would occur at the next

8 status hearing when we determine that, so if there's further

9 argument that the parties want to, ifMr. Robinson wants to

10 give additional argument or if you want to hear from the

1I state again, or you want anything else clarified or -- Judge,

12 that's just my request is that may be resolved if you were to

13 hand -- if the case is going to be handed off to someone

14 else.

15 THE COURT: Well, as far as trying to pick a jury, I

16 agree that if we're not sure when we're coming back or that

17 it's going to have to go forward at some later date, trying'

18 to pick people -- I mean some of the ones I have are like,

19 yeah, I might be gone during a couple weeks in June but I

20 won't know until next week when it is. And we end up picking

21 that person for the jury and then they're not available, we

22

23

24

25
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I substantive issues that need to be addressed. For that

2 reason I'd rather not pick the jury but start up from where

3 we are at this point which is we can -- you know, notify the

4 individuals as they come in today or call back, and say this

5 is when, you know, we'll send you a notice next week and kind

6 of the same thing with the summons, a time and a date. The

7 difference is I would think we should be able to start at

8 like 10:00 o'clock on a Monday morning. After the flight--

9 assuming the flights on time or 1:00 o'clock in the afternoon

lOon Monday rather than waiting until Tuesday and having more

I I of a full week to.....

12 MR. LEADERS: Agreed.

13 THE COURT: .....do it in. Which, you know, hopefully

14 would mean that we could finish in that week, and then that

15 way if there's anybody with issues we would know about it

16 during that time period. And I had thought about the issue,

17 I have it under advisement, and if there's going to be time,

18 quite frankly, what I was thinking is I'd like it to be

19 briefed. To get some authority rather than -- because what

20 I'm getting from both sides is kind of well, here's the

21 statute, you read them, you know what they are.

22 Well, I'm not sure we're talking about the same ones,

23 necessarily, and at least -- not -- it doesn't have to be

24 anything involved, you know, but just maybe something with

25 the authority as the basis for the arguments from both sides

- 69-
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kind of.

2 MR. LEADERS: The -- so Judge, how about -- docs the plan

.3 ofmayhc a status hearing next week sound appropriate?

4 THE COURT: That's what I'm thinking is that, you know,

10 kind of see where we stand. Everybody had a chance to

6 check their calendars and know what's going on, and have it

7 set for some time next week. I know Mr. Robinson's not

X available 011 the 26th. because I..

9 MR. LEADERS: Sure.

10 THE COURT: Know that that time is -- pretty much, but

I I other than that I think -- J know I have things scheduled for

12 the 24th. it's nothing I can't work around. Which is

J.) Tuesday.

14 MR. LEADERS: And I'd ask for Tuesday or Wednesday so

15 that it gives time to get a hold of witnesses..

16 THE COURT: Right. to get back...

17 MR. LEADERS: You don't want to ..

Ig THE COURT: Yeah, I don't want to do it Monday. I'm

19 thinking Wednesday, probably, would be..

20 MR. ROBINSON: Wednesday is the 25th?

21 THE COURT: Yes.

22 MR. ROBINSON: Well, I guess if that's the way it's going

23 10 he. that's how it's going to he. So I -- afternoon time

24 or?

25 THE COURT: It dnesn't make any difference to me, I can
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be flexible. I have probably arraignments at I :30, but other

2 than that I don't know for sure 1have some. I think I do.

3 But other than that I'm pretty flexihle, I think. There will

,I he..

MR. LEADERS: I'm pretty flexible as well.

h THE COURT: The rnoming v- quite frankly, the first thing

in (he morning. would he better. My moving people are

x 'iuppllsed to be in that morning, on the morning flight, so

'! that wouldn't be until 10:00 nr II :00. probably. So 9:00,

1() 9:30. something like that would be better for me in the

I I morning.

12 MR. LEADERS: That's fine.

13 MR. ROBINSON: Well, that would be fine.

14 THE COURT: Okay. Shall we say 9:00 o'clock?

I' MR. ROBINSON: Yeah, that would be fine.

16 THE COURT: Okay. 9:00 o'clock.

17 MR. LEADERS: Judge -- okay, 9:00 o'clock Wednesday. Do

18 you want any type of briefing schedule on this? I know Mr.

1t) Robinson is ill and .. ,

20 THE COURT: Yeah. No. between now and then I don't

21 expect it. And we can ~- you know, like you said, if it's

22 not going to be enough time then I'll probably work through

23 it myselfand -- 1don't intend to give a ruling necessarily

2.:1 on Wednesday. I may (indiscernible)..

2, MR. LEADERS: Okay. Well, I didn't think Wednesday -- I
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didn't know ifyou want to set a briefing schedule for it

2 so ..

3 THE COURT: No.

4 MR. LEADERS: ..... ityou want briefing, it's done before

5 we actually do trial or..

6 THE COURT: No, because we'll sec. If it ends up and

7 it's only going to be another week, you know, the week of the

86th is the day that works for everybody, it's only another

9 week. I don't like to put people in that kind of position.

10 MR. ROBINSON: Okay. All right.

II MR. LEADERS: Okay.

12 THE COURT: So we'll sec next Wednesday what we end up

13 with.

14 MR. LEADERS: Yes.

15 THE COURT: So we'll do a status Wednesday at 9:00

16 o'clock. We can just call you guys.

17 MR. LEADERS: Okay.

18 MR. ROBINSON: Okay.

19 THE COURT: Call -- you'll be in Kenai?

20 MR. LEADERS: Where would.....

21 MR. ROBINSON: Yeah,I'Ii be back in Kenai, so will Me.

22 Leaders...

23 THE COURT: Okay.

24 MR. ROBINSON: .... .1 presume.

25 MR. LEADERS: Yeah, I'll be availahle from my office,

- 72-

I Judge.

2 THE COURT: Yeah, I have -- okay, we have both your

3 office numbers so we'll just call you at 9:00 o'clock..

4 MR. LEADERS: Okay.

5 THE COURT: ..... on Wednesday morning.

6 MR. LEADERS: Okay, and so I understand status, we're

7 going to try and retain where we're at at this point, and

8 continue and we'll determine from there when we can look at

9 trial. ....

10 TIlE COURT: Yeah. Right, what we'll do is we'll tell the

II jurors when they call back that next week we'll send out a

12 notice as to when it's going to continue, If they have an

13 issue at that time that they can request an excusal at that

14 point. If it looks like we're getting in a few -- and maybe

15 even if it doesn't we'll send out some supplemental, or send

16 out notices to the ones that asked for an excusal this week.

17 MR. LEADERS: Right.

18 THE COURT: And see if they can come back in for the

19 next....

20 MR. LEADERS: And maybe even the ones we've already

21 excused because they have an issue with this ..

22 THE COURT: Right, that's what I'm talking about.

23 MR. LEADERS: Okay, okay.

24 niE COURT: We have -- I have all the notes from all that

25 so lean...
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MR. LEADERS: Okay. very good.

TI-IE COURT: Know \v110'5 gone like. youknow. the woman

t'rl)ll1 Hawaii might be back and tanned and ..

~'1R LEADERS: Right

THE COURT: relaxed enough to decide tojoin LIS.

I> MR. LEADERS: Okay.

THE COURT: So...

MR. ROBINSON: Okay

'I THE COURT: ..we'll go through that. All right.

J 0 anythingelse?

II MR. ROBINSON: No. that's it.

12 THE COURT: Me. Leaders, anything else?

13 MR. LEADERS: I have nothing else. Get well. Chuck.

14 We'll sec you back in Kenai.

15 THE COURT: Okay

I () MR. ROBINSON: All right.

17 THE COURT: Hope you feel belter soon, Mr. Robinson.

t X Thank you

I'! MR. ROBINSON: Bye.

20 MR. LEADERS: Okay.

21 (Off record)

22 ()I)) I

23

2~
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2 4MC-05-07/Side C

3 0001

4 THECOURT We're all record in the DistrictCourt for

5 the Stateof Alaska at McGrath, with Judge Murphy presiding.

6 Today is Tuesday, the 26th at II :52. Case nomber 4MC-04-024

7 CR, State of Alaska versus David Haeg.

8 All right, gentlemen, we're more than 24 hours over

9 where we should have started yesterday. Gentlemen. we should

10 have started yesterdaymorningat 11 :00. It's now almost

11 noon..

12 MR. ROBINSON: Hey, wait a minute, Judge, Hold it,

13 Judge. I'mgoing to tell you something right now. I don't

14 know about Mr. Leaders bot he was on the same flight that I

15 was. There was no earlier flight we could have gotten on,

16 but this is tourist season and we went to the airport...

17 THE COURT: I understand that.

18 MR. ROBINSON: .....with every intent to be on that

19 plane, to catch a plane to come to McGrath at 8: 15 oot of

20 Anchorage. It isn't our fault that Era's plane had

21 mechanical problems.

22 THE COURT: I'm not saying it is, but we're still -- you

23 know, we're still putting jurors off. It's not me, I don't

24 care about me, it's the jurors that I'm concerned about.

25 We've put them off for 24 hoors ..
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4

TRIAL BY JURY. CONTINUED (EXCERPT)

7 BEFORE THE HONORABLE MARGARET L MURPHY

8 District Court Judge

9

22 Attorney at Law

23 3540 I Kenai Spur Highway

24 Soldotna, Alaska

25 .,-.

I MR. ROBINSON: Well, I just don't.. ...

2 THE COURT: ....and now it's another

3 MR. LEADERS: I guess I got the indication that it was

4 Me. Robinson and I's responsibility (indiscernible)..

5 MR. ROBINSON: (Indiscernible)

6 THE COURT: No, no. Well, to be there at -- you know, to

7 do your best that's why I was -- there was an earlier

8 flight. If it was booked that's -- it's booked, but.,

9 MR. LEADERS: And it was my understanding that both

10 flights, 825 and 827 were both delayed. That's what they had

lion the(indiseernible)..

12 MR. ROBINSON: Exactly.

13 HIE COURT: That's -- these things happen, I understand

14 that.

i5 MR. ROBINSON: They had bad aircraft.

16 MR. LEADERS: We didn't have control.

17 MR. ROBINSON: We have no control. ....

18 THE COURT: That I understand, but we're still -- we've

J9 got jurors that have been, you know, planning on being here

20 yesterday. Now they've been sitting out here for an hour

21 this morning. Let's get going and figure out what we're

22 doing here.

23 That's my concern is -- we've got them here, let's go.

24 So what's the issue that's ..

25 MR. LEADERS: The -- it's an issue -- and I don't know.
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l-t ancrwards. Mr. Robinson has indicated thatmaybe we need

I';; the legal input. basically of Mr. Kevin Saxby with the

Ih Department or Fishand Game M_ or the Department of l.....aw that

17 addresses fish and game legal issues regarding the intent.

I X don', dispute that. I think that may be appropriate. 1

J 9 think it's certainly necessary prior to the presentationof

20 evidence and getting that farout to burden Mr. Robinson if

21 it (indiscernible) resolve these issues prior to jury

22 selection ..

MR. ROBINSON: Wasting wild food animal and hunting.

MR. LEADERS: Okay.

MR. ROBINSON: Same day airborne.

MR. LEADERS: The -- there are numerous -- I guess our

legal dispute is under the definition of hunting. The

16.05.940..

THE COURT: Uh-huh.

MR. LEADERS: ....states that hunting means the taking

of game under 6 -- A.S. 16.05 through 16.40 and the

regulations adopted under those chapters.

THE COURT: Ub-huh.

MR. LEADERS: Taking, that means taking, pursuing

THE COURT: Right.

MR. LEADERS: .....hunting, fishing, trapping or in any

manner disturbing, capturing or killing or attempting to

take, pursue, hunt, fish, trap, et cetera.

THE COURT: Right.

MR. ROBINSON: And trapping.....

MR. LEADERS: There's a separate definition for trapping.

Trapping means the taking of mammals. The clarifying
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7

8

9
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II
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14
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16

17

18

19

20

21

22

23

24

25

4MC-04-24 CR ( Aurora Court Reporting)

I THE COURT: Prohibiting same day ..

2 MR. LEADERS: I agree ..

3 MR. ROBINSON: Prohibiting these two conducts.

4 THE COURT: Right. I know what it says. I've read it

5 several times.

MR ROBINSON: I think if we can

MR. LEADERS: And iL..

MR. ROBINSON: .....get a jury and deal with the

- 78 -
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MI'. Robinson -- there's different opinions as to the legal

:2 status. ofsome definitions that (indiscernible) that arc

:. relevant to the charge. What I was going to seck to do and

4 what I'm seeking to do prior to trial. or prior 10I guess

continuation of trial. is amend the complaints.or the

6 information to include additional relevant statutory and

7 rcgularorv prohibitionson same day airborne. Mr. Robinson

g :lnd I have a legal disputeor disagreement asto whetheror

l) I1t1\ some of these additional statutes and regulations that

I n l'm xccking to amend are at -- apply to huntingor not. And

J J lju-a -- right as you were saying ,..'e need to get going and I

! J \\'tIS lr~'illg Ltl figure ou: do we need to resolve this issue

I _~ 1111\\. Ill' can we do .i ury select ion and then resolve it

24

25

I (indiscernible) if he's trying to do another amended

2 complaint or amended information, whatever he's trying to do.

3 MR. LEADERS: I can tell you -- here's what I'm looking

4 at, Judge. The -- it relates to Counts I through Y, the

5 unlawful acts by guides. same day airborne. What the charge,

6 the statute states is that a person licensed -- a guide, a

7 person licensed under this chapter, to knowingly violate a

8 state statute or regulation prohibiting hunting on the same

9 clay airborne.

10 THE COURT: Uh-huh,

I I MR. ROBINSON: Knowingly but -- no intent.

12 MR. LEADERS: Knowing -- it's not in there, but

13 knowingly...

14 MR. ROBINSON: Well, it docs say knowing.....

15 THE COURT: It's at the -- knowing is at the very

16 beginning of the statute

17 MR. ROBINSON: It's in there.

IX MR. LEADERS: Oh, I apologize.

19 THE COURT: Yeah, it is a knowing.

20 MR. LEADERS: Unlawful for a person to knowingly.

2 I MR. ROBINSON: Yeah.

22 THE COURT: Uh-huh.

23 MR. LEADERS: Oh, I guess I agree. Okay, knowingly

24 violate a state statute or regulation.

25 MR. ROBINSON: No, not just a state statute.....
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1 regulation to be fur bearers, so it's a subset of taking.

2 And by definitions the state's position is a subset of

3 hunting, as well.

4 THE COURT: Okay.

5 MR. LEADERS: You can say ..

6 MR. ROBINSON: Just wait, wait a minute. L.

7 THE COURT: I just want to know what the question is.

8 MR. ROBINSON: The defendant's position is this, but then

9 we'll (indiscernible) the question?

10 MR. LEADERS: And so -- let me -- can I keep this to one

I I issue, and then -- so what I'm looking at, Judge, is the

12 charged statute is not restrictive in which of these statutes

13 or regulations to be violated; as long as it's hunting on the

14 same day airborne is what we're Charging, We'renot dealing

15 with the waste of wild food.

16 THE COURT: Uh-huh.

17 MR. LEADERS: And so what the state is seeking to do is

18 to include .- we've already charged one -- we've referenced

19 one of the regulations, 5 AAC 92.085. The means and methods,

20 you can't.. ...

21 THE COURT: Uh-huh.

22 MR. LEADERS: ...hunt same day airborne. 5 A.

23 there's three others that would apply. 5 AAC 92.095, which -­

24 .085 deals with big game.

25 THE COURT: Right.

- 81 -
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ivlR. l.EADERS: Thai'S another issue, Wolfis defined as

hig. g.<lmL" and fur bearer. So ,OXS deals with big game. taking

THE COlIJ(T· Uh-huh

[\·11\ 1.1:t\DERS: .095 deals with taking of fur hearers. and

II thell there's two other statutes that arc also -. deal with

lilt' \akiJ1~ \l!"g'UllC~· game. wolves. under 16.05. Thai'S

I (l 0:\, 7~3.

') THE COURT: Uh-huh

III MR. LEADERS: Which basically says you can't take wolves

II and other animals. but the department may authorize predator

12 control.

13 THE COURT: Right.

14 MR. ROBINSON: The board.

15 MR. LEADERS: The board, excuse me.

16 THE COURT: Right.

17 MR. LEADERS: And then, as well, 5 AAC 92.039 which is

18 the regulatory scheme setting out the predator control

19 program. It also begins with you can't do it unless.

20 THE COURT: Unless. Okay.

21 MR. LEADERS: So that's what I'm doing is -- and J guess

22 it could be done in one of two alternatives.

23 MR. ROBINSON: Predator control says you can't do it

24 unless ~- unless you have a permit.

25 MR. LEADERS: Without the permit, right. The -- one of
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two alternatives I suggest we could simply take out the

2 specific reference here, and we'd still charge -- it's

3 charged under the same statute, but take out the specific

4 reference to 5 AAC 92.085(a) or we could add in the three

other additional statutes or regulations that restrict

6 hunting. So that's what I -- the state is seeking to do. It

7 was -- and I apologize, I know this is late and we're --

8 we've started trial.. ..

9 MR. ROBINSON: Extremely late.

10 MR. LEADERS: ...and this is something actually it -- I

I I realized this, in fact, actually last night. I mean that's a

12 true reality is I realized that the narrowness of which we

13 define tilis, that it was defined too naITOW by restricting it

14 to just one ofthe statutes and regulations prohibiting same

15 day airborne. And it really -- it focuses on that definition

16 of hunting.

17 THE COURT Okay

IX MR. LEADERS: So that's what I'm seeking, and I don't

I') know (indiscernible).

211 THE COURT: Your position. Me. Robinson?

21 MR ROBiNSON: Not that this will matter. the taking as

22 he's looking at it involves different types of activity.

.2") Otherwise the Legislature when they made the distinction

2.:1 hCIWCCIl hunting and trapping (indiscernible) in its own

25 definition oftaking. Taking can be done by hunting, taking
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I can be done by the trapping. as well. What Mr. Leaders wants

2 is that he wants hunting to be some broad definition that

3 includes all kinds of taking. Whether it's trapping or

4 hunting which I would submit is the case. There's a specific

activity for trapping and there's a specific activity for

6 hunting. And therefore, when you -- Title 8 says that

7 knowingly hunt. same day airborne, that's a specific hunt.

8 Knowingly doing a specific conduct. If you were trapping it

9 doesn't apply.

10 And for the purposes of this case predator control

11 doesn't apply. The predator control, as we set out in our

12 proposed jury instructions, which comes directly from the

13 regulations themselves says a couple things that arc very

t4 important. Under 5 AAC 92.110 it specifically says a wolf

15 population reduction or wolf population regulation program

16 with status under this section is independent of and does not

17 apply to hunting and trapping authorized by 5 AAC 78 to 5 AAC

18 88. It's not the same kind of conduct.

19 And so the state's attempt now to try to broaden this

20 definition of hunting to include all kinds of taking isjust

21 not logical. Hunting is a specific conduct and trapping is a

22 specific conduct. Or wolf population reduction or control is

23 a specific conduct. Taking docs not resolve the issue.

24 THE COURT: Okay. And my question is do we need to do

25 this before we pick a jury?
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I MR. ROBINSON: I think we can do it after wc pick a jury.

2 THE COURT: All right. Can we pick the jury tirst? My

3 concern is that we've got people that -- like I said, have

4 been put off from yesterday ...

5 MR. ROBINSON: I think we can deal with this after we

6 pick ajury..

7 THE COURT: .....to today. And that we've got people

8 that are sitting out here waiting and I'd like to tell them

9 something now.

10 MR. ROBINSON: I think -- I think we can deal with it

II after we pick a jury, myself.

12 MR. LEADERS: I won't disagree with that,

13 THE COURT: Okay. Because I'd rather.....

14 MR. LEADERS: I think it's a legal issue (indiscernible).

15 THE COURT: That -- and it's something -- I mean I'm

16 familiar with all the statutes. I've either read them or

17 typed them, or both, several times recently, so I know I'm

i8 going to want some time to look at it, but I don't want to

19 keep the jury sitting here waiting any longer, I want to get

20 started. The questionnaires, I think you both saw them.

21 What we did was have them fill out the questionnaires and the

22 three individuals that we ran into trouble with last

23 time....

24 MR. ROBINSON: Which, the old questionnaires or the new

25 questionnaires? (Indiscernible) I haven't seen any new

- 85 -

02215



STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR

MR. LEADERS: (lndiscernible)I'lIlook after that.

MR. ROBINSON: Yeah, I thought Ijust wrote right

under..

TIlE COURT: I mean wc'lI work something out. And one of

the guys in town at the cafe has said they'lI bring over food

if we need to, so we'll figure something out. But I'd like

to see how far we get. Let's -- I figure the tirst thing is

get through the list, see how many from the questionnaires

they filled out that you think we need to -- and their

questions. 1go through how, how many we need to talk to

individually. If it's the whole dozen we'lI send six out for

- 89-

tlllt.:S!ionnnircs.

THE COURT: !-IL'S making copies now. We're going to give

.' them [0 you now. No. WL: had them -- on tilt; back what we did

4 was we startedoff with the questions already thereon do you

know Alan Root. Lucky Eegrcsstph), andToby Boudreau. and if

() so. how. So that the copies we'll get will have that

7 information..

X MR. ROBINSON: Right off the bat.

9 THE COURT: ... right olfthc bat to start with, because

10 those arc the three. I'm still going to go through the other

II stuff that I did with those. I expect that there will bc

12 some that we'll need to address individuallyagain, but I'd

13 like: 10 get as many. ifnot all of them, done before the

14 other group comes back at l :00 o'clock. Because that group

15 is ready for. you know, you all to question themas a group.

16 MR. ROBINSON: Yeah. More specific about..

17 THE COURT: We'd like to get to the -- to that point with

18 these -- they should be -- they were supposed to -- I thought

J 9 only a dozen. It looks like there may have beenmore than

20 that. I haven'tcounted for sure.

21 MR. ROBINSON: 1think I know (indiscernible) the last

22 time that the McGrath people that were left.....

23 THE COURT: Yeah. then there were two from Tikatna.

24 MR. ROBINSON: And then the two from...

25 THE COURT: The two boys -- guys from Tikatna
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(indiscernible). So let's go out and get started with them.

2 MR. LEADERS: What is the schedule then, Judge?

3 Obviously we're getting started with these folks, and .....

4 THE COURT: Yeah.

MR. LEADERS: .....you're going to go through kind of

6 your preparatory.

7 THE COURT: The basic spiel, you know, here's what's

1'l glling ~~ you know, here's who the partiesareand it's going

Q In be brief and as quickly -- not .~ and I'm not going to

I () skip anything hut I'm goingto kind of go through it fairly

11 quickly as to (hose.

Ie Mit ROBINSON: Arc the questionnaires going to be ready?

1.1 THE COURT Yeah. he's finishing them up right now,

14 MR. LEADERS: So we'll have the questionnaires, then

I::; we're going 10hear from .. afterthey go through that..

l!l THE COURT: I'm going to go through that..

17 MR. LEADERS: .... first line of questioning that you

I X give;to them..

19 THE COURT: Yeah, are you going to -- do you know -- do

20 you have any experience with these charges, have you heard

21 anything about the case, do you know any of these people.

22 We'll go through it. And, again, with the list like with

23 TrooperGibbens. It will be do you know him outside his

24 professional role as ..

25 MR. ROBINSON: Did you put your residence?
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MR. LEADERS: Yeah. Ycah.

2 MR. ROBINSON: And then mine')

3 MR. LEADERS: I didn't add your's because I didn't -- I

4 don't have that list from that..

MR. ROIJINSON: I thought I just wrote underneath or it.

6 MR. LEADERS: You did. And 1don't--I didn't keep that

7 list from the last time. I'm sorry..

8 THE COURT: So if you can ..

9 MR. LEADERS: If you can just add those to it.

10 THE COURT: Put your names back up there from last time

1I and we'lI ask about them, too.

12

13

14

15 MR. LEADERS: You did, you just wrote it right to the

16 side ..

17 MR. ROBINSON: (Indiscernible).

18 THE COURT: So if we can do that. We'll gather everybody

19 up because I told them they could, you know, hang out outside

20 or something.

21 MR. LEADERS: But then from these folks after that

22 question and with the questionnaires I guess we're going to

23 have some individual voir dire..

24 MR. ROBINSON: (Indiscernible).

25 THE COURT: Yeah, and I'd like to see what time it is and
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I -- because we told those guys to come back at 1:00.

2 MR. ROBINSON: Come back at 1:00.

3 THE COURT: And I don't want to keep people through a

4 lunch hour, I was kind of hoping that we could get through

5 all this by now, and give them ..

6 MR. LEADERS: And .....

7 THE COURT: ....somewhat of a break, but I want to pick

8 a jury by this afternoon.

9 MR. LEADERS: Right.

10 THE COURT: And send home those that we don't need and we

II can .....

12 MR. LEADERS: Are we breaking for lunch or anything like

13 that for the day or are we going straight through?

14 THE COURT: We may not, but the jurors will definitely

15 get lunch. We'lI see.

16 MR. LEADERS: Okay. Well, that's what 1was going

17 to ...

18

19

20

21

22

23

24

25
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lunch and have six come hack in a haltan hour and do the I MR. ROBINSON: Yeah, but I mean he's within the

2 first six and have them come back in. you know, 45 minutes.

whatever. And then we'lljust start with the I:00 o'clock

"1 group a little late, But what I want to do is have everybody

ready III he group questions. you know, as soon as possible.

() Hcc:\lIsc I don't -- once the group questioning is done I don't

l'.'\PL:CI it's going to take that much longer to pick a jury

aflcr that

') MR ROBINSON: Okay.

10 THE COURT: All right. We'll get everybody together. If

II you could put your -- add your names on the listand ..

12 MR ROBINSON: I'll add my name to the list right now.

13 THE CLERK: Okay. stop?

14 THE COURT: Yeah. we can go off record.

I, (OIT record)

Hi 0182

17 (Tape change)

18 4MC-05-08/Side B

19 0919

20 THE COURT: All right. I was asked to keep an eye on the

21 Iac: that we had all the employees for Penn Air here, which I

22 was aware of. and so ..

23 MR. LEADERS: Oh.

24 THE COURT: ...1have -- I did -- Ms. Collins was one

25 otthern. Unfortunately apparently she's not one of the ones

- 90 -

111,11 [hl..'~ rcallv need.

,11(. IJ·ADERS· Least important

'1111' COIJRT: The)' need either Michael Baumgardener(ph) or

·1 Meludv Magnuson Strick. Ms. Strick is down at number 28.

I'm thinking. we may not get to here anyhow..

(, MR LEADERS: I think the likelihood of getting to ..

7 THE COURT: I'd rather go ahead and excuse her for

X tomorrow and actually that coincides with what they've said,

9 right?

10 UNIDENTIFIED SPEAKER: The two employees, yes. Ms.

II Strick has other work conflicts, she's trying to get out of

12 two jobs to be here.

13 MR. LEADERS: Okay.

14 UNIDENTIFIED SPEAKER: And Mr. Baumgardener(ph) agreed to

15 work ..

16 THE COURT: Ms. -- he's at 17.

17 UNIDENTIFIED SPEAKER: ..... if she can go.

18 THE COURT: He's at 17. so it's easier to

19 MR. LEADERS: Right.

20 THE COURT: I -- he...

21 MR. ROBINSON: He may actually be ..

22 THE COURT: He's -- well, he's already in the

23 MR. ROBINSON: Yeah. he'll be in the mix.

24 THE COURT: Well. no. he's not because number 18 was

25 excused so we're right there at him being next.
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2 possibilities..

3 THE COURT: Right. but I think the chances of Ms. Strick

4 -- Magnuson-Strick being in the mix is not high enough. that

it's worth putting her through that.

6 MR. ROlliNSON: Yeah.

7 THE COURT: The other issue. Mr. Miller wanted to let me

8 know and he didn't want to mention it in front of other

9 people, but -- and he didn't know how to put it on the

10 questionnaire. Apparently he is subject to seizures. Mr.

II Miller is number 11.

12 MR. ROBINSON: Subject to seizures.

13 UNIDENTIFIED SPEAKER: She -- I have heard first-hand

14 accounts of him having D1' seizures on a regular basis. And

15 he was sober today so he would he heading down that road.

16 MR. ROBINSON: (Indiscernible).

17 MR. LEADERS: Yeah. we've got 33 ..

18 THE COURT: He had -- well, he stayed sober the whole

19 last time.

20 UNIDENTIFIED SPEAKER: He did.

21 THE COURT: And he didn't have any issue, so I don't

22 know, I just -- as far as I'm concerned he'll stay and we'll

23 see what happens, but.,

24 MR. ROBINSON: Yeah.

25 THE COURT: Ifwe see him, you know, veering off into
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I that..

2 MR. LEADERS: Stand back.

3 THE COURT: Yeah. We'll get medical help and bring the

4 thing up.

5 (Whispered conversation)

6 THE COURT: Okay, everything has to go from down here,

7 because the council is coming. But if you want to leave

8 anything overnight in the office it will stay up there and we

9 won't mess with it. I know I have the only set of keys and I

10 know I'm not -- I've got enough of my own work, I don't need

II your's. So you're more than welcome to leave anything here,

12 but we do need to get it out of here so we can..

13 MR. LEADERS: Probably these boards, or whatever.

14 THE COURT: Yeah, we'll move them..

15 UNIDENTIFIED SPEAKER: I'll move them out.

16 MR. LEADERS: Okay.

17 THE COURT: Yeah, we'll take care of them. We'll get the

18 scats reorganized and stuff.

19 MR. ROBINSON: I have spoken to Mr. Leaders about it. but

20 I just want to make sure we get it on the record. I've asked

21 him to provide me with an order of witnesses so that we'll

22 know who's going to go on first, prepare the cross and

23 he ....

24 MR. LEADERS: And I've -- what I've informed him is with

25 the schedule change, I hate to put it, I guess, but to put it

- 93 -
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District Court Judge

BEFORE THE HONORABLE MARGARET L. MURPHY

2

TRIAL BY JURY, CONTINUED (EXCERPT)

McGrath, Alaska

July 27,2005

8:50 a.rn.

SCOT HENRY LEADERS

6

7

8

9

10

11

12

13

14 APPEARANCES:

15 FOR THE PLAINTIFF:

3

4

l) MR. LEADERS: Oh. that's ..

III THE COURT: Yeah,

II MR. ROBINSON: As is required -- I would expect that we

12 have all order ofwitnesses.

11 THE COURT: Yes. Well. we'll see what we can do. But,

14 we're going to start 8:30. promptly. They've all promised to

I:' he here then. so ..

mildlv. WL"\'C had 10 circulate to some extent our witnesses.

I 11ll1lCS( .~ I've got to -- and I haven't heard from my -- I

.i haven'! had much rime really to talk with Illy paralegal back

4 in Anchorage to sec ifthey were able lO get everything

adjusted. I will let Mr. Robinson know.

(, THE COURT: Okay. All right. we'll do what we can.

MR. ROI3INSON: So I guess my point is that before I go

forward with cross examination that we can..

It, MR. LEADERS' Yes.

17 MR ROBINSON: Okay.

IX TI'IE COURT We should get there and hopefully -- and I've

II) told them they should he .- whoever is not on the jury should

2() he nul of here before noon. so.

2i MR, LEADERS: I would expect so, yeah,

" TilE COURT: Hopefully Okay,

2.' I INIDENTIFIED SPEAKER: Sergeant Dobson will have the PBT

~.j downstairs.

25 THE COURT Just hope we don't need it.
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16

17

18

19

20

21

22

23

24

25

FOR THE DEFENDANT:

Assistant District Attorney

120 Trading Bay Drive

Suite 200

Kenai, Alaska

ARTHUR ROBINSON

Attorney at Law

35401 Kenai Spur Highway

Soldotna, Alaska
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MR, ROBINSON: Is that for tomorrow(indiscernible),

2 THE CLERK: Off record?

3 THE COURT: Yes,

4 (Off record)

) 0976

I PROCEEDINGS

2 4MC-05-08/Side B

3 0976

4 (Portion not requested)

5 (Tape change)

6 4MC-05-09/Side A

7 0575

II!

II

12

11

I,t

1(,

17

IX

IY

20

21

22

24

25
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8 THE COURT: At this time we're going to star! with

9 opening statements, and Me. Leaders will begin. Mr. Leaders?

10 I'm sorry?

I I MR, LEADERS: (Indiscernible) it's up here somewhere,

12 Excuse me, Ms. Banks, I'm going to ask that

13 (indiscernible), Just speak up a little bit so it should

14 pick up on that.

15 THE COURT: Yes, it should be fine,

16 MR, LEADERS: Bad choices, deceitfulness, That's what

17 this case is about, ladies and gentlemen, The bad choices

18 and deceitfulness that David Haeg in the taking of wolves,

19 same day airborne, the use of his plane. Your bad choices

20 about how Mr. Haeg, after being granted an aerial predator

21 control permit to take wolves, same day airborne or with the

22 -- or through land and shoot by spotting them, landing his

23 plane and shooting them the same day, acts that would

24 otherwise be illegal but authorized under predator control

25 programs to eliminate wolves here in the area. How he then
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in a very -- and authorized in a very specific and restricted

urea permit that was enforceable, and in a very -- and that

llllly applicd to a specific area, only set conditions for a

.:.\ spcciflc men and it was only enforceable in specific area.

The had choices of Mr. Hacg. after getting that. to go hunt

h "leu -votvcs wc!l outside that permitted area. under the guise

(lrillal permit The had choices ill-- on five different

tliIY"';. laking a total of nine wolves both he. with the

l) <lSSiSl<lllCC ofhis gunner. Tony Zellers. while flying their

I () plillH:·· while Mr. Haeg was flying he had Mr. Zellers

II shooting Ihe wolves.

12 Had choices to take wolves the first -- same day he gal

I~ the permit he actually flew into McGrath to get the -- pick

1.:1 lip the permit, and flew back towards his hunting lodge which

I) is southeast of McGrath, Trophy Lake Lodge. And on the way

16 hack towards his lodge he spots and shoots wolves. The first

17 one that same day, mile to two miles outside the boundaries.

18 The bad choices to go back that next day, March 6th, look in

19 that same area where he had already illegally shot from the

20 air a wolf. Doesn't find them right in that area but he --

21 so he proceeds further south, further out of the restric --

22 or the permitted area, ifhe were to try and use his pennit.

23 Whereas he and his gunner spot and shoot from the air

24 'two more wolves, approximately 20,24 miles outside of the

25 permitted boundaries at that point in time. Bad choices to
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1 then report -- one of the requirements for the permit was to

2 report where .- the locations you took wolves if you take

~l them under the permit, and to seal them with specific -- and

4 rut specific locking tags on them, bring them in for samples.

So the bad choice to report a few days later to Fish and Game

(, that he had shot three wolves, claiming that he had legally

7 shot them inside the permit boundaries.

8 The bad choices to -- a couple weeks later when he -- he

9 at aile -- he actually at one point leaves his lodge where

10 he's based out of -- his hunting operations were based out

11 of. lakes the hides back to his home in the Soldotna area and

12 he's informed that he needs to have them actually sealed in

13 McGrath. So he brings them back out. Doesn't just bring

14 them, he brings the -- his gunner, Mr. Zellers, the guns, the

15 ammunition. everything they need to continue hunting for

16 wolves. And the bad choices that on March 21st he goes

17 looking for more wolves to shoot from the air. On that day

18 he makes the bad choice to -- from his lodge, Trophy Lake

19 Lodge. I told you it's southeast of the -'; of McGrath,

20 southeast as well of the permitted area. He leaves his lodge

21 and heads further south. Further away from the permitted

22 area to hunt wolves. and makes a bad choice to shoot another

23 wolf that day. They see several others but they shoot--

2:1 thcv're able to shoot and kill one more on the 21st.

~:, That nIH: down around the Stony River. Approximately 80
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miles. a little over SO miles. in fact. from the nearest

2 boundary to the permitted south. Bad choices to then bring

3 those first three hides that he had -- from the wolves he had

4 taken in here to McGrath. He talks about how he did get

those three legally in the permitted area. Claims that they

6 were legally taken under the auspices of the permit. Lies

7 about that.

8 One of the requirements, as many of you are aware as

9 well, is that you need to seal certain hides, Department of

10 Fish and Game. Mr. Haeg made the bad choice to lie on a

II sealing penn it, to falsify the locations where he took those

12 wolves. To falsify and state that he took them inside the

13 legal permit boundaries. The bad choices as well to then

14 continue back -- he goes back to his lodge after that on the

15 21st, and the next day he goes out looking for more wolves

16 and makes the bad choice again not to fly -- he doesn't tly

17 back towards -- anywhere near his permit area, but again

18 flies south -- in a somewhat southerly direction away from

19 the permitted area from his lodge, where he locates a dead

20 moose kill. And thinking there might be wolves around. And

21 sure enough he ends up finding some wolves in that area. He

22 and his gunner, again, shoot from the air and kill, and all

23 these wolves have been shot from the air. Shoots and kills

24 another wolf. This time along the Swift area -- Swift River

25 drainage, approximately -- over 50 miles from the nearest
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I boundary to the authorized permit zone.

2 And he assessed -- set -- he realizes it's a great

3 opportunity, he sets some traps and snares around that moose

4 kill so maybe he can get some more of these wolves, because

5 there's more than just the one he took. And he and his

6 gunner, Mr. Zellers, go back the next day. Sure enough,

7 there's no wolves in his traps or in his snares at the time

8 but they pick up that wolf pack again and they shoot four

9 more wolves from the air on the 22nd. Again, over 50 miles

10 from the nearest permit boundary; shooting all of them from

11 the air which is, as I'm sure you are all aware, and as the

12 court will instruct you, is illegal when you've hunting for

13 wolves.

14 Those are the -- he made further bad choices to leave

15 his traps and snares out -- the ones he had set around that

16 moose kill out in the field, even past the close of season

17 for both leg hold traps and for the snares. So he has a

18 couple of -- those traps actually caught game, or there were

19 game in those traps after the close of season. A couple of

20 the charges relate to those. A charge for the leg hold traps

21 and a charge for the snares. As well, one of those snares

22 when it .was inspected after the season by Trooper Gibbens,

23 there was a wolf that had not been salvaged in that. That's

24 another one ofthe charges, failure to salvage the wolf.

25 Those bad choices are -- all those bad choices are what

- 101 -
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Mr. Hacg confirmed that he was, he knew exactly what the

permit boundaries were and had no questions about it. You're

going to hear that -- Trooper Gibbens even let Mr. Haeg know

that he had seen him trapping some wolves outside the

permitted boundaries previously. You're going to hear the

evidence that despite those -- that interaction by affirming

that he did know exactly where those permit boundaries were.

I've already mentioned to you to some extent, they did take

wolves. Even after that interaction with law enforcement, 80

and 50 miles outside the boundaries.

You're going to hear evidence that a few days later by

the 26th or 27th Trooper Gibbens -- 26th I think it was,

Trooper Gibbens -- of March. And this is all happening in

March of2004. Trooper Gibbens was responding from another

call when he came across a set of plane tracks he observed as

he's flying back towards McGrath. A set or plane tracks in
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9 March2!s!.

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

characteristics or Mr. Hacg's plane that were unique. A very

2 large -- or large oversized tail wheel, a hig center skeg.

3 his aero 3000 skis for the plane, a certain characteristic

4 lor that plane. He even talked with Mr. Haeg about that

unique configuration and Mr. Hacg talked about how it was -­

6 he liked it because it helped him turn better, those types of

7 things. TIley talked about the permit. Trooper Gibbens made

8 sure Me. Haeg was very clear about the permit boundaries on

Il'la\l' tll the numerous charges against Mr. Hacg. There's

I"I\'V xcparutc charges for Slime day airborne. No! OJl~ for

each Dr the wolves hut one for each or the days in which Mr.

.:l I'lat:g and Mr. Zellers illt.:gally shot wolves from the air.

You're going 10 hear evidence. ladies and gentlemen.

6 from numerous sources about how Mr. Haeg did, in fact, have a

refill it to lawfully take wolves same day airborne within the

predator control boundaries. And you're going to hear how

9 111m permit didn't give him any authority outside those

10 boundaries. How that permit is not enforceable outside those

I I boundaries, created no authorizations, placed no restrictions

12 or limitations. The conditions of the permit apply only to

IJ the -. inside of the boundaries established. Now Mr. Haeg

14 was made aware of that. The limitations, geographical

IS limitations.

I6 You're going to hear that from different people, Mr.

17 Root. And you're going to hear evidence as well, ladies and

18 gentlemen. that on that same day he did, in fact. take wolves

19 --that first wolf outside the boundaries. You're going to

20 hear some of this evidence from the gunner, Mr. Zellers.

21 He's scheduled to testify in this case.

1") But you're going to hear really about how this -- a lot

2.~ ofthe information you're going to hear is going to come from

24 Trooper Gibbens about how he became aware -- started this

25 investigation. how -- March -. approximately March 9th,

- 102-

shortly after Mr. Haeg had reported to Mr. Boudreau about -­

2 he called in by phone and -- satellite phone, and told Mr.

3 Boudreau, reported the location where he had taken those

4 wolves and reported them in the permit area. Reported the

.5 taking of three gray wolves in that area.

6 How that information was conveyed to Trooper Gibbens

7 that day and the coordinates of where they were taken.

X Trooper Gibbens, being a local from this area, familiar with

<) the game populations, as well not involved in the predator

10 control program. but certainly aware of the game populations

1I in the area. Knew that there were not three gray wolves in

12 that pack ill the area they were reported to be taken from.

IJ HI: knew that and others you'll hear from, that from that he

14 -- at the request even or Fish and Game. Department of Fish

I ~ and Game. Trooper Gibbens a couple days later flew out to

16 those coordinates. He located again that wolf pack that was

I 7 ill the area but no kill sites showing that Me. Haeg or anyone

IX d.";l' had killcd wolves in that area.

t v And then you're going to hear additional information

20 that Mr. -- on the day that Mr. Haeg and Mr. Zellers brought

21 those first three wolves that were taken into McGrath to get

22 sealed, how Trooper Gibbens also met with them that day they

23 were there to get the hides sealed, to have samples taken.

24 How he met with Mr. Haeg and Mr. Zellers, talked with them

25 about the wolves that were taken. He noticed certain
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I the snow that had what appeared to have stopped down on a set

2 of wolf tracks and checked the direction of travel.

3 They appeared to be the same -- had the same

4 configuration and these tracks were well outside the permit

5 boundaries. They had the same configuration Mr. Haeg's

6 plane. How Trooper Gibbens -- that night he -- it was

7 getting late, running out offuel, daylight, those type of

8 things, so he headed back to McGrath. The next day he went

9 back down to that area, picked up the tracks again and

10 followed them in the direction the wolves were traveling.

II And as he followed them that's when he came across first

12 the moose kill site, or he saw that snares and traps had been

13 set around the moose at that point in time. Once he followed

14 further along the track, the wolf tracks, where he started

IS seeing multiple wolfkill sites. You'll hear about the

16 investigation that Trooper Gibbens, Trooper Dobson and other

17 troopers conducted at those wolf kill sites. The evidence

18 they collected that determined that those wolves had, in

19 fact been shot from the air. They saw -- or they saw on -­

20 in relation to each of these kill sites that same landing

21 gear configuration imprinted into the snow, and the tracks.

22 How they actually got out onto the ground and went to each of

23 the kill sites and tracked the wolves back, and were able to

24 determine where the wolves were first shot. How there were

25 no tracks, footprints around the wolves where they're shot,
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statements to law enforcement admitted that he and Mr. Hacg

2 had, in tact. taken these wolves, these nine wolves. outside

3 the permitted boundaries. That they knew that they were

4 outside the boundaries when they took the wolves. They, in

5 fact. shot each of them from the air. One or two of them

Ladies and gentlemen, the -- your « that's the

evidence, or at least a synopsis of the evidence that you're

going to hear throughout the next couple days showing that -­

that supports the basis for which the state has charged Mr.

Haeg with the live counts of taking wolves during the closed

season. Or excuse me, not the closed season, but same day

airborne. And the basis for which he's charged with once he

took those wolves same day airborne he then possessed them,

since they were taken illegal. It's illegal to possess game

taken illegally which he's charged as well. unlawful

possession. As well as -. I told you you'll hear the evidence

about Trooper Gibbens' follow up investigations of the scene,

how the traps set around the moose were never removed by Mr.

Haeg. They were left out there, left -- some of them left

active and open past the periods -- the season closures. And

how after the wolf season -- the snaring for wolf season

ended that. in fact, there -- well, a wolf had not been

salvaged from the traps as well.
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in those areas. How the shot (indiscernible) and wolf tracks

2 clearly indicated the wolves were running and shot from the

3 air based on the shot patlcrns <H different places where they

4 could lind that in the snow.

:' You'll hear that evidence that established that these

(1 wolves were taken -- certainly taken from the air. You'll

7 hear that evidence thai relates to five or tile wolves that

/-; were taken, You'll hear how some of the evidence collected

<) was·· they collected -- actually some of the pellets from

I() the shotgun shells. Actually also collected a cert -- a

J I casing from it .223. inscribed Rem Wolf on it. Is the brand.

12 You'll hear how the officers continued an investigation.

13 Weill out hy Mr. Haeg's lodge. They located and seized

14 several wolf carcasses. How they performed necropsies on

I:' those wolf carcasses and obtained the same shotgun -- shot

16 consistent with the type that was found out in the snow where

17 these wolves were shot. One of the wolves even had a shotgun

IX shell in its stomach during the necropsy,

Ic) You'll hear evidence as well about there was -- based on

20 tile information search warrants were obtained to search Mr.

21 Haeg's lodge, his residence back in Soldotna, the plane which

22 had a unique insignia, the Batcub, and how that was searched

2] and seized out of his home down in Soldotna. The -- during

24 -- you'll hear from the troopers, some of the troopers

25 involved in that search down there, they found a shotgun that
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was used. found-the rifle. .223 caliber ritle that was used.

Found actually even one of those .223 Rem Wolfcasings

:,iltil1g outside 011 the ground. outside Mr. Haeg's hangar down

;1 inSoidoma

The -- how the plane thai was seized actually had the

() same conf-. landing gear configuration that was consistent

with the landing gear configurations, the tum all the snow

X and that Trooper Gibbens had seen Mr. Hacg flying. You'll

l) hear as well about Mr. -- from the statements Mr. Haeg made,

I() he wouldn't really state that he had killed any wolves from

I I the air. BUl he admitted that the guns seized were the guns

12 take >- used ill laking the wolves.

j 1 He -- you'll hear the statements of tile officers how he

14 had a defeated expression when he's asked -- when he's told

15 the)' need to talk with him about the wolves taken out in

16 McGrath. And how he made comments that he wanted to make

17 sure he wasn't in trouble for anything else. You'll hear

IS about ho~ they obtained information that he had taken the

19 nine wolf hides over to a taxidermist in Anchorage, as well

20 as the wolf skulls to a taxidermist in the local area. The

21 'skulls and hides were seized. You'll see the hides. Trooper

22 Gibbens is going to show you from the hides of -- the shot

23 patterns of the wolves were consistent with the shot patterns

24 observed at various kill sites.

25 And you're going to hear from Tony Zellers who in his
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6 they had to finish off on -- they had to land and finish off.

7 how these wolves were shot from the air.

8

9

10

II

12

JJ

14

15

16

17

18

19

20

21

22

2]

24

25

I That's the evidence that the state's going to expect to

2 be shown to support the charges. Thank you.

] THE COURT: Thank you, Mr. Leaders. Mr. Robinson?

4 MR. ROBINSON: Well, ladies and gentlemen, it's the

5 defendant's tum to give an opening statement in the case by

6 trying to give you a road map of where we think the evidence

7 will go in this case and what will be shown as evidence in

8 this case.

9 I'd like to remind you again that you all promised that

10 you'd keep an open mind, you haven't come up with any

II opinions as to Mr. Haeg's guilt at this point. We hope that

12 you keep that open mind until the end of the trial and you've

JJ heard all the evidence in the case.

14 David Haeg, born in Alaska, raised in a very small area

15 called Chinitna Bay on the west side of Cook Inlet. He grew

16 up there with his father and mother and very few neighbors, a

17 couple, three. Commercial fished as a set netter for quite a

18 while, and then he became an adult and hecame a guide and a

19 trapper. He married, has two daughters.

20 In March of2004, after the Board of Game had, in 1991,

2 I established a predator control program for the management of

22 predators in Alaska. Predators who have decimated moose and

23 caribou stocks, particularly in this area. Got a permit as a

24 pilot for two things. Aerial shooting of wolves, same day;

25 or land and shoot wolves, same day ..
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But when it comes to the counts concerning trapping in

closed season and failure to salvage game, you will hear

evidence in this case that when it comes to trapping it's

customary and traditional in the trapping industry for others

to take over somcone's trap line. And if someone else takes

over that trap line with the trap operator's permission, and

agrees to take the animals trapped and close out the traps

when the season is over, that it then becomes really the

responsibility of the person who took over the trap line to

take care of the game that was taken, and to close out the

traps.

Now Mr. Leaders forgot to tell you in his opcning

statement that when it came to the traps and snares that Mr.

Haeg had set to continue to try to trap wolves, that a fellow

by the name of Anthony Lee(ph) contacted Mr. Haeg _. who is

also a trapper, Mr. Lee(ph), a licensed trapper, and asked

Mr. Haeg ifhe could take over his traps for the balance of

the season. He promised him that he would take care of the

game taken and also close out the traps, and

(indiscernible). And Me. Haeg agreed to do that

~rll~' j1lTlllit was J(\1' au urea called Management Unit Number

1 l v-l ). which as some otvou may he familiar with located ncar

"I~rl' ill Mcr iru.h. Also ,1 permit holder was Tony Zellers. He

.:t g(\t a permit as the gunner for aerial shooting and land and

shoot or wolves. same day airborne. And when tilt: two of them

() got these permits in March they began 10 look for wolves to

7 shoot either from the air or land and shoot from the ground

X to eliminate predators who had decimated moose populations in

() this area.

J 0 They searched in Area D -- 19-D for quite a while and

I I did~'t find any moose. p_idn~ find any wolves in l11a1 area.

12 So they decided to go outside the area for predator control

____I 3~l-"ee if ~le)'_c~lild find wolves who had ohviously killcd
~--

14 moose or caribou in the area and eliminate them.

1:1 Now it's going to be no secret in this case that Mr.

16 Hacg new all airplane. along with Mr. Zellers, and on these

17 occasions in the first five counts of the complaint, they did

J R "Til C1Ct shoot wolves. same day airbo~e. The question really

IlJ in this case is whether they hunted wolves same day airborne,

20 because those first five counts that the judge read to you in

21 the instructions earlier says that Mr. Haeg knowingly

1-' violated the stare game regulation prohibiting hunting on ther r>: -- - - •

~": <arne d,ly airborne.' N0Wsome of you may think, well, what is

~-l hlJl1liJl~

2:' MR. J .F.~DERS· Objection. this is argument not statement.
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MR. ROBINSON: Well, I'mjust going to tell you what the

2 evidence is.

3 THE COURT: Okay. hang on just one second. We need to

4 switch the tape, Mr. Robinson. That's ..

5 MR. ROBINSON: Sure.

6 00860

7 Crape change)

8 4MC-05-09/Side B

9 0001

10 THE COURT: We're back on record.

II MR. LEADERS: Did the court rule on the objection?

12 THE COURT: Yeah. I mean yeah. It has to stick to what

13 the evidence is.

14 MR. ROBINSON: And it's exactly what I'm going to say.

15 THE COURT: Okay.

16 MR. ROBINSON: As some of you may wonder what hunting is

17 and whether hunting is what Mr. Haeg was involved in on the

IR days in question that he's charged with in these first five

19 COUlltS. We suspect that you will hear evidence fmnl-Kevin

20 Saxby who is an assistant attorney general who represents the

21 Board of Game, He will testify that when the board enacted

22 the predator control or wolf population control program it

23 was specifically intended that that program not be hunting or

24· trapping. That it had another use which was called predator

25 control.

• III -

And predator control is from a different category than

2 hunting or trapping. In fact. you will sec in evidence in

this case that the license or the permit that Mr. Hacg and

4 Mr. Zellers got from the Department of Fish and Game required

them not to have a hunting license, but to have a trapping

6 license. And you will hear from Tonylsic] Boudreau and Mr.

7 Saxby why -- and a fellow named Peter Buist who was a Board

8 of Game member when these regulations were enacted by the

9 Board of Game as to the intent behind not having this pursuit

10 of wolves be considered hunting.

II You will hear from David Haeg his own intent and purpose

12 of what he was doing, even though he was doing it outside of

13 19-0. And as we discussed in voir dire, intent and purposes

14 of use of game is significant because it is the intent and ---­

15 purpose of the use that distinguishes ..

16 MR. LEADERS: Argument again.

17 THE COURT: You're going away from the evidence, Me.

18 Robinson.

19 MR. ROBINSON: All right. The evidence is it

20 distinguishes the use: so you will hear from Mr. Haeg his

2"1 intent, his purpose for shooting wolves, same day airborne, - 1

22 even though he shot thcm outside of the permitted area.

23 'With regard to the other offenses that Mr. Haeg is

24 charged with, the unlawful possession of game. He will admit

25 that he took those wolves outside the area above and beyond

• 112·

I the permit authorizations, and so those were unlawfully

2 possessed game. He will also admit that he falsified the

3 record as to where the wolves were taken to the Department of

4 Fish and Game when he had to have them sealed for purposes of

5 statistical information.

6
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Anti it was:!,-1r. Le~(ph) w,ho lelt the snaresopen so that

gnmc could be taken aftertheseason was closed. and it was

3 Mr. Lee (ph) who railed 10 salvage the wolfthat was in one

:1 otihc snares. And it was not Mr. Haeg thatdid that,

We believe thatat the end of the case. when all is said

6 and done. and all the evidence is presented, and then after

you have been called upon to deliberate. thatyou should find

Mr. Haeg not guilty of knowingly hunting. same day airborne

() with regard to those nine wolves that were takenoutside of

I () the permitted area. and not guilty of trapping out of season,

II and HO! guilty of tailing LO salvage the wolf hide that was

12 ill the snare. Thank you.

IJ 'iHIC COllRT: Thank you, Mr. Robinson. Thank you. Looking

1'-1 ill the lime trying 10 decide whatwe'regoing to do here. Is

I" ,lIlyhody ready for lunch yet or do you want me to keepgoing?

I h (Whispered conversation)

17 THE COURT: Do you want to take just a few « like a five

I X minute break and then keep moving? Is that « or do you want

19 to take lunch right now?

20 UNIDENTIFIED JUROR: Let's keep going.

21 THE COURT: Keep going? Any of you need a five minute

22 break or anything, to stretch and.",

23 MR, LEADERS: 1 notice I forgot, Judge, to get the

24 evidence we need for the firstwitness sent around.

25 THE COURT: Okay. Wby don't we go abead and take a five
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minute break.

(0 ITrecord)

.) (Anteroom conference as follows:)

II :20

THE COURT: Normally, Mr. Haeg, I bave to inform you tbat

(1 later on in the trial I'mgoing to ask you whether you want

[0 testify or not. I'm not asking you at this time, Ijust

X need 10 tell you that I want you thinking about that, because

9 I am going to ask you aboutwhat your decision is going to

I () he. It is yourdecision to makeon your own. Obviously

II expect that you would ask for advice of counsel from Mr.

I ~ Robinson, hut it is ultimatelyyourdecision as to whatyou

I ~ want to do. And I will ask you at that -- for thatdecision

14 at a later time in the trial. Normally I do tbat before the

15 opening statements.but the way we were set up I didn't want

16 to ask everybody to come up that time so thisjust seemed a

17 more ..

IX MR. HAEG: Yes. Yeah.

I') THE COURT: " ...convenient time to do it. Okay, All

20 right that's all I'm telling you, Okay.

21 MR. ROBINSON: (Indiscernible).

22 THE COURT: Yeah, it is and"

23 MR. HAEG: Owe somebody 40 bucks?

24 THE COURT: $40, yes. We can go off record.

25 (Anteroom conferenceconcluded)

- I 15 -

11:22

2 (Bench conference as lollows.)

3 MR. LEADERS: I'm not going to discuss it. I mean I have

4 the witness here(indiscernible) for this witness and

(indiscernible) rv1r. Robinson'sopening (indiscernible).

6 MR. ROBINSON: (Indiscernible).

7 THE COURT: What? Whether he knew he it was

8 MR. ROBINSON: I mean be knew he was hunting and

9 that's.,

10 THE COURT: The (indiscernible) is closed.

II MR. LEADERS: (Indiscernible).

12 THE COURT: Well, tbat's true.

13 (Indiscernible portion)

14 MR. ROBINSON: But still the question is intent and

15 purpose and knowingly falls in that category.

16 MR, LEADERS: There's"."

17 MR. ROBINSON: You cannot begrudge birn from saying that

18 he wasn't hunting knowingly.

19 MR, LEADERS: (Indiscernible),

20 MR. ROBINSON: No, no, no, no. No, no.

21 MR. LEADERS: (Indiscernible),

22 MR. ROBINSON: Sbe read tbem a synopsis of the

23 instruction of the charges that I'm almost certain

24 (Indiscernible) the statutes and instruction of what the

25 elements are,
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THE COURT: Uh-huh.

2 MR, ROBINSON: The element is knowing tbat he was

3 hunting,

4 THE COURT: No, it's not (indiscernible).

5 (Portion indiscernible).

6 MR, ROBINSON: (Indiscernible) The knowingly

7 (indiscernible) knowingly violation is bunting. Yes, it is.

8 It's two of them, Hunting and waste offood animals,

9 (Indiscernible),

10 THE COURT: This is -- I'd ratber get started on the

II instructions, A person (indiscernible) knowingly violated

12 (indiscernible) regulations,

13 MR. ROBINSON: Probibiting .

14 THE COURT: Hunting,

15 MR. ROBINSON: Prohibiting bunting.

16 THE COURT: Right. Because tbe knowing (indiscernible)

17 violation (indiscernible)"

18 MR. ROBINSON: There's also -- no, you've got to be --

19 you have to ..

20 THE COURT: (Indiscernible).

21 MR. ROBINSON: Otherwise it would just say violated state

22 regulations, period. But it's (indiscernible) hunting,

23 THE COURT: Well, we'll do tbat when we go througb these

24 things...,

25 MR. LEADERS: (Indiscernible).
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kll\. [\( JBINSON: The other thing I'd like to hring LIp is

[11:11 Mr 1'\'1 iller is silling so close to the counsel table that

1lt"sable In read Trooper Gibbens notes. Call we 1110\'e the

tilhk hack some?

-. different additional crimes over the first amended

2 complaint and prejudices the defendant.

3 THE COURT: I think we (indisccmiblejalrcady ruled on

4 the motion to dismiss?

1\IR. LEADERS: (Indiscernible)

(\ (Hench conference indiscernible).

(1::110 ofbench conference)

X MR. LEADERS: Get a little more space there.

C) THE COURT: Okay. Arc we ready"

10 MR. LEADERS: Thc state's ready.

II THE COURT: Okay. Do you want to ..

12 MR. LEADERS: Judge, the state's call, -- our first

13 witness is Glenn Godfrey. Junior.

14 THE COURT: Okay. Mr. Godfrey. if you'd just stand and

15 face the clerk so she can swear you in, and raise your right

16 hand. please.

17 (Oath administered)

18 MR. GODFREY: 1 do.

19 THE CLERK: Thank you, you may be seated.

20 GLENN GODFREY

21 called as a witness on behalf of the plaintiff, testified as

22 follows on:

23 DIRECT EXAMINATION

24 THE CLERK: State your name. spell your last name for the

25 record.
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5 MR. ROBINSON: You may have ruled on the first one I

6 don't think you've ever ruled on the second.

7 THE COURT: (Indiscernible). I don't know what else you

8 want....

9 MR. LEADERS: Just to make sure 1 understand Mr.

10 Robinson. The first is that the allegations or the charges

II are hased under hunting (indiscernible).

12 MR. ROBINSON: Yes, not sufficiently verified and under

]] oath.

14 MR. LEADERS: Okay.

15 MR. ROBINSON: (Indiscernible).

16 THE COURT: And the second one?

17 MR. ROBINSON: And the second one is that the second

18 'amended complaint is not valid because it charges different ~;

19' and additional crimes and prejudices Mr. Haeg's rights.

20 - (Pause)

21 THE COURT: Mr. Leaders, your response?

22 MR. LEADERS: Sure. Judge, the first issue has been--

23 that was the basis for the pretrial motion to dismiss, the

24 information that has been already ruled on by the court. that

25 I haven't heard any additional argument subsequent to the

- 120-
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I court's ruling on that issue as far as not sufficiently

2 verified under oath. Also I'd submit the second amended

MR. ROBINSON: Correct.

MR. LEADERS: Okay. All the rest of the charges arc

already filed, as well. So in Counts I through V we

clarified, made sure all language charging statutes and

language was consistent as far as 8.54.720, subsection

Information, and that was clarified by the second

amended information which properly had all -- not just

charged language but also citations in all the appropriate

places listing them, and I'm assuming » and just correct me

ifI'm wrong, but you're referring to Counts I through V, Mr.

Robinson?

3 information is under oath and is sufficiently verified by the

4 information contained in the information (indiscernible).

5 As to the second objection, the second amended complaint

6 that the charge is different and additional crimes -- in

7 fact, the second amended information clarifies the charges -­

8 there was typographical errors in the I guess amended

9 information, It was a -- the charging language and the -­

10 and I didn't bring my file up here so I'll -- let me know if"

II there's objection. I'll go track -- trace that history back.

12 Is there was an improper caption as far as the charge

13 citation in a portion of the indictment, or not indictment,

14 information, excuse mc.

15

16

17

18

19

20

21

22

23

24

25

A Glenn Godfrey. G-o-d-f-r-e-y.

2 THE CLERK: Two n's in Glenn?

3 A Yes.

4 THE CLERK: Okay. Your occupation?

5 A State Trooper with Wildlife Enforcement.

6 THE CLERK: And where do you live?

7 A Soldotna. Alaska.

X THE CLERK: Thank you.

9 MR. ROBINSON: Your Honor, at this time I'd like to

10 propose an objection. You can either do it in the presence

II ofthe jury or we can do it up in the room.

12 THE COURT: All right. Let's go up there.

IJ (OIT record)

14 11:]7/0030

15 (Tape change)

1(, 4MC-05-09/Side C

17 (Anteroom conference as follows:)

IX THE COURT: We're on record. the parties are present, the

Il) i1Ir~' is out

~11 MR. ROBINSON: The objection is comes now the defendant,

:21 David Hacg. by his CDUIlSt:1 and objects to the introduction of

22 testimony in this case for the reason that the information is

13 not sufficiently verified under oath to put the defendant on

24 trial. And secondly, that the second amended complaint is

25 nOI valid because it charges additional crimes over the first
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(<1)( 15). So there's no additional Dr new charges or

different charges from the second amended information.

Additionally, even ifthere were, Judge, I mean the case

4 law and Rules of Evidence provide that the stale can amend

charges even lip -- basically lip to a jury verdict. The court

6 has to consider prejudice to the defendant and such, but this

7 is all done well in advance of even our first attempt at

trial back in May, so there's been ample notice and

9 opportunity to prepare based on what was clarified to be the

10 actual. charges being presented in this by the state. And

II that is 854.720 (a)(15) violations. So it isn't an issne of

12 changing charges or adding additional charges now at trial.

J J We're just -- or to (indiscernible) it's certainly not

14 prejudice to the defendant, possibly (indiscernible) stated.

15 There's M_ you know, I don't know what is exactly being

Ih requested I don't think Mr. Robinson has legal merit to the

17 ob'ections.

I X THE COURT: Mr. -- yeah, generally.

1<) MR. ROBINSON If the court looks at its file there are

20 actually three informations that are in the court file. Ihe

21 origin~1 ir..itormation, the amended. information, and ~he second

22 amended information. The original information and the first"

23 amended information as far as the body of the complaint is

24 concerned because the captions arc irrelevant. They're

25 (indiscernible). That's not what the information is.
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I conduct is different by knowingly violating game laws

2 prohibiting hunting, same day airborne. Is different than

3 the charges in eight -- or Title 8, which was just some

4 nebulous undefined conduct.

5 So the second amended complaint is a complaint that

6 charges additional crimes, or different crimes. Rule seven

7 of the criminal rules says, yeah. that a complaint can-..

8 information in the complaint can be amended up to the

9 verdict, except if it doesn't charge additional crimes. This

10 one does. For that reason we shouldn't be able to have any

11 testimony in this case on the second amended complaint, as

12 well as the second amended complaint is not under oath as

13 required in (indiscernible). And if it isn't under oath

14 before a magistrate or ajudge as to the (indiscernible)

15 because the first amended complaint was not. And so

16 therefore for that reason the second amended complaint is not

17 sufficiently verified and under oath to put the defendant on

18 trial.

19 MR. LEADERS: Just briefly (indiscernible), Judge. Part

20 of this is -- Mr. Robinson's at a disadvantage for not>-

21 because he wasn't the original attorney, wasn't present at

22 the arraignment. At the arraignment this issue was discussed

23 at that point in time as to why Mr. Haeg was being arraigned

24 on the amended information as opposed to -- the original

25 information was under charges under 8(a)(A) -- or A.8(a), and
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second information and there was a discussion on the record
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but Mr. Cole(ph) indicated you don't need to arraign on the

you filed -- if the state filed an information and then got

additional information that there were other offenses

indicated to the court at the arraignment, we filed the

amended information. There was a discussion on the record

that, yes, we do because they are different charges under the

first five offenses. So he was actually arraigned knowing

that they were 8(15) violations. It is -- there were

typographic errors because in the charging language, the

citing statute. that was not changed in the amended

information from the first information. That was corrected.

The second amended information. So Mr. Haeg was actually

arraigned on charges, it was on the record, that they were

8(15) violations. He was never even arraigned on the A(8)

information, the original information. That was the first M_

at the first arraignment.

We scheduled an arraignment, that's when he was

arraigned on the -- we skipped the information in the

arraignment on the amended information. Also, I'd just point

out that I mean Mr. Robinson's argument would indicate that

the state could never amend charges, they could never -- if

3 that offense, under that statute, wasn't reached. I

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I Mr. -- I indicated to the court at the time of arraignment

2 the resolution which would have allowed for it to be under

1-1 1\ wasn't until after we objected to the information as

I"' IlO! heing under oath and verified that the state then filed

16 this .... or proposed to file a second amended complaint, which

17 now the body of tile complaint contains 8, the short version,

18 15(a). So this business about it being a typographical error

IC) is JUS! hard to believe, given the fact that that same charge

20 is repeated twice in the original information and the first

21 amended information.

22 The second information charges different and additional

23 crimes in Counts I through V, because the penalties arc

24 different for violation of 15(a) (indiscernible) then they

25 are under 8(a). And the activity is different. The actual'
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The information are the counts that are actually

charged. And the counts that are charged in the first

information and in the first amended information are for the

4 tirst live counts in this case arc Title 8, the short

version.B (8) of the guide statutes. The state charged that

6 twice. In the original information and then in the first

amended information. To say that was a typographical error

is vcrv difficult to believe because the typographical error

C) should have been caught ~~ if there was one, from the time of

I() lhe first information being tiled and the first amended

II inlurrnation being filed. but it wasn't. The actual body of

12 II](1sl..' informations contain the exact language for all -cfor

I ~ I Ill' live counts
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committed. they would never be able to file an amended MR. ROBINSON: The way I read the rule. Under Rule 9

_ information.

J What Rule 7(1;) discusses is that -- and it states, the

:.1 court may permit an indict -- or information to be amended nt

any time before verdict or finding ifno additional or

() ditfercm charge -- offense is charged and the substantial

rights ofthe defendant are not prejudiced. So it's

discussing once you get into trial you look at what's the

l) prejudice to the defendant. Otherwise Mr. Robinson's

1() argument -- the state would have to _. the troopers would

11 have to get it right the first time. If they don't get every

12 possible violation on there you could never have an amended

13 information. That's not an accurate understanding of the

14 law.

15 THE COURT: I was listening.

16 MR. LEADERS: I understand. Thanks..

17 THE COURT: I'm getting more than one thing at a time.

IX MR. ROBINSON: Yeah. Mr. Haeg wants to speak to me in

19 private, So I'm going to go over here.

20 THE COURT: Okay, sure.

21 (Whispered conversation)

22 MR. LEADERS: Does the court have the log notes from the

23 arraignment? Can I review those to see if there's anything

2~1 in there? What was ....

c.i THIO COl!RT They're the first ones on top of the other
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2 it's mandatory for the court to issue one or the other. And

:3 (indiscernible) ..

4 THE COURT: I mean it..

MR. ROI31NSON: Yes. it is. If you'd pull out Rule 9.

6 THE COURT: Yes, it's right here.

7 MR. ROBINSON: I didn't hring my rules. I had mine. I'm

8 sorry. But here's -- Rule 9, it says that upon the Iiling of

9 'an information the court shall issue a warrant for arrest.

10 And then this ..

II THE COURT: Unless -- Uh-huh (Affirmative). Right.

12 MR. ROBINSON: And you ean issue a summons, but it's

13 mandatory, it's not a discretionary part of the court to do

14 one -- it's mandatory to do one or the other,

15 MR. LEADERS: Well, it says if it is supported by oath

16 (indiscernible).

17 MR. ROBINSON: Right. Exactly.....

18 MR. LEADERS: So the only connection

19 MR. ROBINSON: If it's supported by oath then it's manda

20 you have to issue ~- I mean if -- an indictment is

21 already a probable cause (indiscernible)the grand jury, and

22 information has to be supported by oath in order to be

23 probable cause but then the court has jurisdiction to issue a

24 warrant or a summons.

25 THE COURT: But in this case it was a voluntary hearing
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information?

THE COURT: Uh-huh.

make him come to court?

THE COURT: Yes. On the amended information. There was

MR. ROBINSON: And where was the warrant or summons to

MR. LEADERS: Well, actually Mr. Cole(ph) and I discussed

- 129-

MR. ROBINSON: On the amended complaint -- on the amended

MR. ROBINSON: After the original information?

THE COURT: Uh-huh.

MR. ROBINSON: He was arraigned on the amended

information which was filed by the prosecution?

THE COURT: There -- he voluntarily appeared. There was

no warrant issued.

MR. ROBINSON: I don't understand a voluntary hearing.

THE COURT: That's why there was no warrant or summons

issued, because he was there and present for arraignment with

his counsel.

never any arraignment on the originally filed

information..

2 MR. ROBINSON: What voluntary hearing?

3 THE COURT: Mr. Haeg appeared voluntarily at this

4 hearing.

5 MR. HAEG: No, I didn't.

6 THE COURT: There's...

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I so therefore no warrant or summons was issued.carbon (indisceruib!c).

MR. I..IOADERS: Thank you.

THE COURT: I'm not taking --I'm just laking these out

-4 so that we can look at them ..

MR. LEADERS: Yeah. No. I..

(, THE COURT: ... ifyou want to, they've just not been

7 put into evidence.

8 MR. LEADERS: Yeah. that's tine.

.') (Whispered conversation)

10 (Pause)

II THE COURT: Go ahead. Mr. Robinson.

12 MR. ROBINSON: I've pretty much made my argument, Judge.

13 None of the information that Mr. Haeg pled not guilty to was

14 sufficiently verified and under oath (indiscernible) second

15 amended complaint charges different crimes.

16 THE COURT: It's Mr. Robinson's motion, he gets the last

17 word, Mr. Leaders.

IX MR. LEADERS: Yeah, I'm sorry.

19 THE COURT: The issue I know that I ruled on before,

20 because I remember writing it. and J double checked it is

21 that the only .- there's actually no requirement that an

22 information be filed under oath or affirmation, unless a

23 summons or a warrant is going to be issued. In this

24 particular case a warrant and summons were never issued

25 (indiscernible).
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,I :-ipccirlc date -- we agreed on u date where Ill: <Inti his

client would appear and J was available as well. There was

.' -- th.u he wasn't needed. and no summons or warrant was

4 issued or required. Then: was just a request that tilt: ..

(Whispered conversation)

(, MR. ROBINSON: Well. anyway that -- we made the

nbjection. so

IlIE COURT: I understand ..

<J MR. LEADERS: It think it's..

III THE COURT: And that one's overruled based on that, and

I I the -- prior -- ruled 011 prior 10 that. The issue as to the

J 2 second one. the amended information. It was amended and

J J tiled with the court -- I'm going to look at the dates here,

14 I believe April something. April 25th. The -- and I recall

J ~ from the -- although 1'111 not sure that I requested it in the

Ih log notes hut it's Ill)' recollection of the arraignment was it

17 \\,;IS discussed that the allegation was -- or the allegations

1S were in Counts I through V under the A( 15) as listed in the

J 1J caption. and (11<11 the -- Mr. Haeg was on notice as of the

20 origiual -- tile date otarraignmcnt which I believe was

21 November 8th. that those were the charges under

22 R.54720(a)( I5). The -- as I recall the discussion that the

23 maxirnum.penalry was under that section. I have not listened

24 to the arraignment tape since it occurred so -- but it's my

25 recollection that that was specifically discussed as to the
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I difference in penalties, and so as of the arraignment date of

2 November Sth, I believe. Me. Haeg was on -- 11-9, sorry.

3 November 9th. Mr. Hacg was on notice of that. Even assuming

4 he wasn't, the amended one with the caption and the

subsequent -- in each count, the ones both showing (a)(15)

6 were on -- filed on April 25th which was prior to the

7 beginning of this trial. It was jury selection on May 17th.

8 Even ifall of that was not true. looking at this -- at any

9 prejudice, any potential prejudice to the defendant in this

10 particular case. and in opening statement indicated that you

I I had prepared and worked -- that your argument is based on

12 these charges. so I sec no prejudice to the defendant at this

I] point even if the charges were amended in April. And it's

14 been clear (hat everybody's been preparing for that, all the

15 arguments and motions that have been going on are based on

16 the allegation being under Alaska Statute 8.54.720(a)(l5), so

17 even if it wasn't done earlier it was clearly done in April,

18 and I find no prejudice to the defendant for allowing the

19 amended charges at this time. So I'm going to deny both

20 those motions. All right

2 I MR. LEADERS: (Indiscernible) plan at this point?

22 THE COURT: I -- yeah, it -- we're now into the noon

23 hour, I'm going to go ahead..

24 MR. ROBINSON: Yeah, we'll take a lunch.

25 THE COURT: ....and break for lunch. I'd like to give
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an hour, hour and 15just because I know people need to walk

2 and go places .

3 MR. ROBINSON: Yeah. Yeah. We're on bicycles.

4 THE COURT: wen.
MR. LEADERS: 1-10\\' late are we going today. Judge?

6 know..

THE COURT: We've got to be done before 6:30.

8 MR. ROBINSON: And we have that 4:00 o'clock.

9 MR. LEADERS: We've got a 4:00 o'clock.

10 THE COURT: Now my -- I have a question about that. Is

I I that just for you all? Because here's my point. I don't

12 want to break at 4:00 o'clock and have them call you at 5:00.

13 MR. LEADERS: If we're in our..

14 THE COURT: Well, I mean I don't mind even stopping kind

15 of mid...

16 MR. ROBINSON: No, it's just Scot and I have a -- we have

17 a first degree murder case and Judge Wolverton is....

t8 THE COURT: And I understand, but what I'm saying is

19 that.

20 MR. LEADERS: Are we just a long list. .

21 THE COURT: .....I have no problem calling Judge

22 Wolverton and saying arc they number I on your list at 4:00

23 or arc they..

24 MR. ROBINSON: Oh, right, right.

25 THE COURT: .....number 12.
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I MR. LEADERS: If you'll secure that

2 MR. ROBINSON: You secure that.

3 MR. LEADERS: You have -- you have more sway than we do,

4 Judge, so..

5 MR. ROBINSON: You have .....

6 THE COURT: I want to get a time specific so that we're

7 not wasting everybody's time ....

8 MR. LEADERS: So do we, Your Honor.

9 MR. ROBINSON: Yeah, I agree. I agree with that

10 TIlE COURT: So I will call. It's Judge Wolverton?

I I MR. ROBINSON: Judge Wolverton.

12 MR. LEADERS: Yeah.

13 THE COURT: I will call his administrative assistant and

14 get back.,

15 MR. ROBINSON: Right, because I don't want to be waiting

16 either.

17 THE COURT: Get that set up.

18 MR. LEADERS: I agree. And then we'll resume after..

19 THE COURT: And then we will break for the day no long --

20 no later than 6:30 so that -- probably 6:00.

21 MR. ROBINSON: Okay. All right So they can ahead with

22 the pot luck.

23 THE COURT: No later than that to let everybody go to

24 that I will tell everybody we're going to go to lunch and

25 be back at I: 15. I want -- I mean that means we want to
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:-;l;lrl at 1:I5. The jurors have been very. very good about

clIming back even early. so..

MR. LEADERS: Okay. All right.

I'IIE COURT ..let' 1101 keep them hold up, okay,

MR, ROBINSON: Okay.

(Anteroom conference concluded)

11[[1)

x {Tape change)

') 4MC-05-09/Side B

III omo
II THE COURT: We're back on record, As you can tell, that

12 took some time, and now we are into the lunch hour, so rather

13 than get started and have everybody's stomach start growling

14 and I've worked up an appetite running up and down the stairs

IS here after everybody, so we are going to go ahead and take a

16 break. We are going to start back at 1:15 promptly, and I

17 have beeo assured that everybody knows I: 15 and me promptly

IS means we're goiog by this clock, at I: 15. So we'll go ahead

19 and take a lunch and be back at I: 15, If your clock is

20 ditTerent than that one, adjust accordingly, Okay, so we can

21 be ready to go at 1:15,

22 One second. I have to read this one to you. From now

23 until the end of the trial when I send you to the jury room

24 to decide the case you may not discuss this case with or

25 offer an opinion about it to anyone else. This means not
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with anyone else on the jury and also not with any other

2 person including court personnel. You are expected to

_1 evaluate the evidence independently until you are told to

4 deliberate as a group.

As the case moves along you should keep in mind that the

(, evidence call only be presented one piece at a time. You

should keep an open mind and fonn no opinion until the end.

X Until the trial is over you must avoid contact with any of

9 the persons who arc participating in the trial. This

10 includes the parties, the lawyers, the witnesses and any

1I person that you see in close contact with these individuals.

12 Do not visit the scene where the -- any of the events took

1J place. do not conduct any investigation outside the

14 courtroom. Remember that you are to decide the case only on

15 the evidence presented here in court. Okay, lunch time.

16 See you all at I: 15. Thank you, We can go otT record,

17 (Off record)

I X THE COURT: All right, we're b'!S'j;on record.jhe parties

19 are present and the jury is present.LMr. Godfre~ i~_in -th"e
O

- ...,

20 witness chair. Mr. Godfrey. I want to remind you that "before

11 we Ieli you were sworn in so you are still under oath. okay.

22 Mr. Leaders. do you want to proceed?

23 MR, I"EADERS: Yes, Judge, may 1remain seated for

~.:l questioning with our courtroom set up here?

2' THE COURT: Sure. That's fine with me,
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MR. LEADERS: Thank you,

2 BY MR. LEADERS
ro--_._ )

3 Q Mr. Godrn:y,. ~t~C! ...you work for. sir?

4 A Alaska Stale Troopers. Bureau of Wildlife Enforcement.
(. -~ - ~--

5 Q How long have you worked for the troopers?

6 A It will be nine years next month, or September for nine

7 years.

S Q And how long in wildlife enforcement?

9 A The whole time, nine years.

10 Q Okay. What's your current position then?

II A Sergeant in charge of the Soldotna area. Soldotna and

12 Homer. aod based in Soldotna.

13 Q How long have you been in your Sergeant position?

14 A Three years next month,

15 Q The -- have you had any involvement in an investigation

16 related to Mr. David Hacg and allegations of aerial wolf

17 shooting down in the McGrath area?

18 A Yes. Yes, I did,

19 Q Can you explain to the jury what your involvement was

20 and I guess when you became involved, first of all?

21 A Well, I got a·· received a call from Trooper Gibbens

22 asking him to see if there was a plane which he

23 described to me as a Cub, colors on it and a bat painted

24 on the - on the tail of it. Certain residents out in

25 Brown's Lake, which is out in the Soldotna area,
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I Frontage River Road area, on the 31st of March of'04,

2 Drove out., ...

3 Q So last year on the 31st of March'!

4 A Yes.

5 Q Okay,

6 A Of'04, Drove out there on that day, Did sec the Cub

7 out there, did see it at a residence which we identified

8 as Mr. Hacg's residence. And .....

9 Q Okay. Any other involvement then after -- other than

10 just checking to see ifhis plane was there?

II A Yes, I reported back to Trooper Gibbens, told him what

12 was going on and then he sent some search warrants our

13 way the next day, and asked us to go serve the search

14 warrants and seizure warrants.

15 Q So the next day, -- so April 1st of2004?

16 A Correct.

17 Q Were you involved then in the service of the search

18 warrants?

19 A Yes, I was,

20 Q And what did the search warrants .. those are warrants

21 issued by the court authorizing a search?

22 A Yeah, there was a search warrant for the residence, the

23 out buildings, and plane, I don't remember all the

24 details of the warrants themselves, but they're pretty

25 encompassing of everything out on that property,
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Okay.

Stemming from McGrath. I don't remember exactly what he

used.

Okay. And what was Mr. Haeg's reaction to that?

Kind of downtrodden. a little surprised I think at

first, in my opinion. and then kind of -- I think as we

went on he seemed a little bit more and more depressed,

downtrodden, looking down a lot and -- and not saying

much. really.

Kind of a defeated type ...

Yes.

MR. ROBINSON: Objection, leading.

THE COURT: Sustained.

Do you .....

Yeah, he was just looking down, hands down a lot and not

looking up and as -- and as it went on it got more and

more so of that.

As it went on, I mean did you discuss then more about

why you were there or I mean I guess what do you mean

when you -- as you say as..

Yeah, we were there for -- I don't remember exactly how

long we were there, but we were there quite a while, and

just the more we talked about it and kind of told him

what was going on, what we were looking for, what we saw
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Yes.1\

2 Q
3 1\

4

5 Q
6 A

7

8

9

10

II Q
12 A

13

14

15 Q
16 A

17

18

19 Q
20

21

22 A

23

24

25

Uk:\)'. And so you went to tilt: property to assist with

11lL' service ofthese warrants?

Yes. I did.

Okay. I guess what all there on the property was to be

searched?

His residence. any out buildings. planes. Like.-- like

I said. pretty much anything out in his -- on his

property out there, out buildings.

What buildings were there that were searched?

Searched the house, mainly the garage portion of the

house which is a garage/hangar. He had a plane in

there. There's some out buildings, if I remember, by

the lake, outside -- his house is on a lake, right out

there. There was an out building. a shed type thing.

remember searching that. And the garage, and then also

looking in the plane that was in the hangar and the

plane we called the Batcub, 4011 Mike I think it was.

40 I I M the tail number?

And -- tail numbers. yes.

Okay. And so that plane is -- as well is also searched?

Yeah. it wasn't there when we arrived, hut it was

contacted by troopers -- my Lieutenant contacted him via

(he air traffic controllers -- I mean calling him and

asking him to come back. When we showed up it was

actually taxiing off the lake at that time.
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t)

:>

A

4 Q

6 A

7

X

9 Q

10 A

II

12

13

14

15

16

17

IX Q

19 1\

20 o
21 1\

22

n
24

25

Q
2

A

4

Q
6

7 A

X Q
9 A

10 o
II A

I' t}

11 '\

1·1

So when you first show up at that plane the Batcub

plane?

Yeah, I -- we call it that because there's a bat -- like

a picture of a bat on the tail, so.

And so that plane was taxiing off the lake when you

first arrived?

Yes.

And you had someone call it back?

Yes.

Docs the plane come hack?

Yes.

Okay. Who was in the plane?

Mr. 11m:!!was in the plane and another gentleman named
~. "~. ,

r -'(11m ,Il•-dliki.

I" () '-()"a~·. Did you talk with Mr. Haeg about why you were

I () there?

17 1\ Yes. I did.

IX () What was -- how did Mr. -- what did you tell Mr. Hacg?

19 A I don', think I was the first one to contact him. I

20 think Trooper Mountain actually was the first one to

21 contact him, and I don't know what was said right then

22 and there. I think 1came up right after, but basically

23 that we had search warrants involving the shooting of

24 some wolves up in this area, basically was...

25 Q When you say up in this area, you mean the McGrath area?
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I

2

3

4 Q
5

6 A

7

8

9

10 Q
II

12 A

13 Q

14

15

16

17 A

18

19

20

21

22 Q

23

24 A

25

and the more questions we asked, just like 1 said. he

was looking down a lot. Kind of seemed almost depressed

to me, something like that.

Was he that way when you lirst cont·· he .. you lirst

contacted him.....

No, when he « when he lirst carne out of the plane it

was probably more curiosity. you know kind of type.

What's going on, you know. And then as we began talking

it got - it became that way eventually.

Okay. Well, when the plane arrived who was piloting the

plane?

Mr. Haeg was.

So you told Mr. Haeg why you were there and we've kind

of discussed how he reacted to that. And you've said

you were there for a search warrant. What were you

looking for under the search warrant?

Iff recall it was guns, photos, navigational equipment,

ammo. I don't remember the details. There was a lot of

stuff, but .. but .. so anything to do pretty much with

wolf hunting and navigating and flying and stufflike

that type.

In fact, even weren't a couple specilic types of guns

identified under the warrant?

I .. I think so. And I'm not sure, but 1 think there

was, yes.

- 141 .
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THE COURT: Sure. What is that marked as?

MR. LEADERS: May I approach the witness with the

questions. He has a right not to do that at any time, so I

2 want you basically just 10 ignore that kind of line of

Could you identify that, please?

Yes; this is one of the guns that was on the wall that

we seized.

MR. LEADERS: Yes, thank you, Judge.

You spoke with Mr. -- so you've talked about you spoke

with Mr. Haeg about the guns. Did you seize those guns,

sir?

Yes, we did.

Okay. In fact, you've brought them up here into court

earlier, is that correct?

Is it one ofthe guns Mr. Haeg indicated was used in the

taking of wolves?

Yes, this -- well, they were over there together and I

3 questioning and those answers and questions that went along

4 with that, and 10 take no inference from those. Okay. Mr.

Haeg? Mr. -- oh, I'm sorry. Mr. Leaders, you want to

continue?6

7

8 Q

9

10

II A

12 Q

13

14 A Yes, I did.

15

16 exhibits, Judge?

17

18 Q This is marked as Prosecution Exhibit I, correct?

19 A Yes.

20 Q

21 A

22

23 Q

24

25 A

Now let me ask. Did you -- did you observe any or lind

auy guns whL:J1 you 'searched?

Yes. When I first got there, saw the plane taking oft

we went and looked around the house while we were

waiting for it to return. and could see inside the

hangar -- could sec guns from inside the hangar and saw

that one ofthe doors was unlocked in the back. BUll

could see some guns 011 the -- I think it was on the far

wall when we were sitting the farthest away from the

lake. looking all the -. looking in the hangar. Or the

hangar/garage.

(H\<lY. Did you discuss those guns with Mr. Haeg at all?

I did. vee.

What was the discussion?

\Vt: were in the garage at the time and if I remember

correctly I think it was sitting on the counter

(indiscernible). And I asked him if those were the guns

that he used to shoot wolves, and he just said yeah.

Okay. And shooting wolves, that's what you had told him

you were there about, is that correct?

That's correct.

Did Mr. Wolf -- or Mr. -- excuse me -- Haeg talk with

you about the wolves he had shot?

He talked some. I asked questions and he'd -- he'd

answer some or -- or sometimes ask questions hack to me.

l)

:; A

4

(,

~

')

I()

II

I~ ')

13 ,\

14 l)

Ii A

16

17

I~

19 Q
20

21 A

22 Q

1"_.,
24 A

2)
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22 in response to the questions were not in any way meant to

23 indicate that Mr. Haeg had an obligation to answer, and

24 they're not to be taken as any type of inference of guilt

25 hecause he did not answer or did not respond to any

- 143 -

remember.....

At the shop or hangar at Me. Haeg's residence?

In the hangar, yes. The hangar/garage, yeah.

Okay.

MR. LEADERS: State would seek to admit Exhibit I.

UNIDENTIFIED SPEAKER: Yes.

- 145 -

MR. LEADERS: Okay.

THE COURT: Or behind us or something. Just so everybody

MR. ROBINSON: No objection.

THE COURT: Okay. Admit Exhibit I.

(PIaintifl's Exhibit I admitted)

MR. LEADERS: Judge, where you would you like those put?

Maybe back over here a different way or...,

THE COURT: Yeah, give it to Magistrate Widnesy(ph) and

he'll set it over by him somewhere.

knows, those are unloaded, correct?

I just pointed over there and said are these the guns you

2 used to shoot the wolves, and he just said yeah.

3 Q Okay. How many guns were there there total?

4 A I think there was two if! recall correctly.

5 Q Okay. All right And that was taken from where?

6 A It was on the far wall of the hangar/shop. If!

7 remember I think they were hanging up on the -- sitting

8 up on the wall in a gun rack or something -- on

9 something like that I don't recall exactly, but I

10

II Q

12 A

13 Q

14

15

16

17

18

19

20

21

22

23

24

25

(Bench conference indiscernible)

(End of bench conference)

THE COURT: Ladies and gentlemen of the jury, we -- the

<) Did you gel much information out of him?

~;\ I didn't think I -- I didn't think I got much. I got

some I think .

.:t () CH~a)·. 1 mean how was -- was he directly responding to

your questions and just didn't have the information or?

()!\ I d01l'1 know. 11 seemed -. to me it seemed to be

16

evasive at times or just not answering.

x MR. ROBINSON: Objection.

t) (Bench conference as follows:)

I (I MR. ROBINSON: (Indiscernible) of any opinions about

I I (indiscernible) questions.

12 MR. LEADERS: (Indiscernible).

13 MR. ROBINSON: You can exercise that right at any time.

14 So why does he want to comment on that?

15

17

\8 questions that Mr. Leaders was asking and the responses by

19 Mr. Godfrey -- as I said earlier in the instructions.

20 Everybody has a right to remain silent. You'll never have to

21 answer any questions. Mr. Godfrey's question -- or comments
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correct?

A That's correct.

MR. LEADERS: May I approach, Judge"

2 THE COURT: Uh-huh.

Okay. And the search was of the residence, the hangar?

Yes, I -- I think, I'm not positive, but I think they

were on the -- the counter in the hangar/garage, I

think, but I'm not positive.

Okay. I guess I'll also have you hand those to the

Magistrate and we'll put those away for safe keeping at

this time.

MR. LEADERS: And actually the state is going to seek to

admit Exhibits 2 and 3 at this point.

THE COURT: Mr. Robinson?

MR. ROBINSON: No objection.

THE COURT: Okay. 2 and 3 will be admitted.

- 148-

3 Q What's the exhibit number'?

4 A This is Exhibit number 3.

Q Is that the taped together magazines you were referring

6 to?

7 A Yes.

8 Q Do you recall where you located those?

9 A 1don't.

10 Q Okay. Was it -- do you recall if it was at -- hut it

11 was located during the time of the search, is that

12

13

14 Q

15 A

16

17

18 Q

19

20

21

22

23

24

25

gauge?

MR. ROBINSON: Is that a shotgun')

Yl.:s.

Can you identify what type of shotgun? Make, model,

- 146-

MR. LEADERS: Actually -- Magistrate, maybe l'H..

Call you idcntify« okay. you've identified it as a

shotgun'?

Yl:S. sir.

MR. I.EM)ERS: Ycah. I guess I'll (indiscernible}.

Double check ton.

Well. I guess I can look under here. Bcnclli.

Okay.

It says the Armi system, A-r-m-i system.

Okay.

I believe it's a 12 gauge shotgun is what it is.

Okay.

MR. LEADERS: May I approach -. marked ..

THE COURT: That's marked as numher 2?

l.xhihit number 2. correct?

Correct.

Okay. Do you recognize this item?

Yes. this was another one of the guns

And I guess earlier you testified that they were both

kind of together. is that correct?

Yes.

..\

i\

(, t)

i\

9 0
10

II A

12 0
13 A

14 0
15 A

16 0
17

IX

19 o
:20 A

21 o
)1 A

n t)

24

]5 A

I (Plaintiff's Exhibits 2 & 3 admitted)

2 Q Now you also •• you mentioned a casing?

3 A Yes.

4 Q What was that?

5 A It was a .223 spent casing, same type of round used in

6 the .223 rifle.

7 Q Was that seized as well?

8 A Yes, it was.

9 Q Okay. Do you recognize this?

10 A Yes, this is the » this is the evidence container that

II we put the casing in.

12 Q Can you open that, please.

13A (Pause) We'll have to cut the whole thing off here.

14 Q Do you recognize that?

15 A Yes.

16 Q And is it -- what is it?

17 A It's the .223 Remington casing.

18 Q Okay. And it's a spent casing?

19 A Yes.

20 Q No longer live. And where was that found?

21 A Outside the garage, And -- and if! remernber it was

22 snowing and it was kind of sitting on the snow there.

23 MR. LEADERS: I'm going to mark this as Exhibit 4. And

24 approach to have the exhibit marked.

25 THE COURT: Sure.

magazines.

Okay. The magazines. can you describe those?

There are two. what I would call large. magazines

(indiscernible)a whole lot. I don't know how many

rounds they hold but they were taped together in the

reverse fashion where you could put one in, take it out,

turn it over. and stick the other one in.

Okay. Was that seized as well?

Yes. it was.

Okay.

<) The same location. Can you identify make and model.

2 caliber. of that item there?

3 A Commonly called a mini 14,1 believe. It's a .223

4 Ruger.

Q Okay. Is that again one of the guns you pointed to when

6 you asked Mr. Haeg if those had heen used ..

7 A Yes.

8 0 Maybe -- if you could hand that to the Magistrate. The

9 -- did you find any othcr items related to the firearms

lOused during the taking 01'.. ...

II A Yes.

12 Q .....those wolves?

13 A I did.

[4 Q Okay. What did you find?

Found some ammo on the .- spent shell casing and some15 A

16

17 0
IX A

19

20

21

22

23 Q

24 A

25 0
- 147- . 149·
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23 something.

24 Q And I guess, did you find any wolf carcasses or hides

25 there during the search?

I:t ;\ Yes.

I~ Q And ..

16 A I -- I believe I asked him about the carcasses.

17 Q Oh, you asked him ifhe....

IR A I believe I asked him if he had wolf seals, somewhere,

MR. LEADERS: And the state would seck admission.

TI-IE COURT: Any objection. Mr. Robinson?

.' MR. ROIJINSON: No, no objection.

4 THE COURT: Number 4 will he admitted.

(Plaintiff's Exhibit 4 admitted)

h MR. LEADERS: And actually (indiscernible).

Q The -- IlOW did you -- Mr. Hacg mentioned taking some

wolves nut in the McGrath area. didn't he?

l) A Yeah, he -- he-- he said he did. He didn't say when or

10 anything like that. but kind of through our conversation

I I Wl' gathered that he had.

I' I) ()l.:ay And actually he talked about having some wolves

1.1 scaled. is that correct?

19

20 Q

21 A

22

Or sent somewhere.

Okay.

Because I -- if! remember that was one of the things on

the search warrant was wolf carcasses or wolf hides or

2

3 Q

4

A

6 Q

7 A

8

9 Q

10 A

I I Q

12

13 A

14 Q
15 A

16

17

18 Q

19

20 A

21 Q
22 A

23 Q
24

25

Hacg's up there, and asked me to see if he knew anything

about them. I did question him about them.

In fact, you asked him ifhc had all his traps up,

correct?

That's correct.

Do you recall Mr. Hacg's response?

I do. If I cun look at my report it would be a direct

quote, (indiscernible) ..

Did you document in your report as a direct quote.

I did. Yeah, I did, yes.

Okay. And would it assist your memory then if you refer

to your report?

It would.

You can go ahead.

Okay, And basically I asked him if he got all his wolf

traps up and he responded, I think the wolf trapping

season is still open, isn't it. Kind of a question.

So that was his response that he thought the season was

still open?

Correct.

That was April I st, right?

That's correct.

Did he ever talk about or say anything about a Tony

Lee(ph) handling his wolf traps at that point -- or his

traps at that point?

- 150- - 152-

You know, it sounds familiar but 1-- I -- I can't

recall it specifically, no,

Now did Mr. Haeg make any comments about wanting to talk

with anybody about what was happening out in -- what had

happened out in McGrath?

Yes, he did.

What did he say?

During some point, I believe it was near the end of me

conversing with him he asked if it was okay if he talked

to the trooper in McGrath.

Did he say why?

Yeah, and I -- again, if! can look at my report to

refresh my memory, I put it in direct quotes in my

report.

Go ahead.

Basically he said it seems to me there's been a lot of

activity out there, and I just don't want someone to

think I did something else wrong if! go out there.

So his comment was he didn't want people to think he did

something else wrong?

Correct.

Now we've talked about some of the items that were

seized and that will be testified here in court. There

were other items seized, is that correct?

A That's correct, yes.

IA

2

3 Q
4

5

6 A

7 Q

8 A

9

10

II Q

12 A

13

14

15 Q
16 A

17

18

19 Q

20

21 A

22 Q

23

24

25

- 153 -

t) Okay. Based on that did you do any other follow up

regarding possible -- Mr. Haeg having possibly sent some

wolf hides to Anchorage?

I myself did not, no, But I -- I think other people -­

other troopers must have.

Did you contact anyone else about having follow up done

on that?

')

10

II A

13 Q

14

12

I A No, did not.

2 Q So you asked him about having them sent out?

3 A That's correct, yes, I did.

4 Q Did he indicate he had had any sent out?

A Yeah, I believe he said that he had them sent out to

6 Anchorage but he wasn't sure where, he couldn't -­

couldn't remember at the time.

15 A I don't recall -- I don't recall doing that, no.

16 Q Okay. So you don't recall if you contacted a Burke

17 Waldron about checking on that?

18 A I don't know if I personally contacted Burke or not,

19 I'm sure I told Trooper Gibbens about it, but I don't

20 know that. I -- I may have. I can't say what I

21 (indiscernible).

22 Q Okay. Now did you talk with Mr. Haeg at all about

23 trapping wolves in the McGrath area?

24 A I did. Trooper Gibbens had mentioned that there -- he

25 had still had some traps set, which he believed were Mr.

- 151 -
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(1

.' i\

t)

.~

I, (l

X i\

9 (l

10

II A

12 Q

13

I Mountain.

DIRECT EXAMINATION

JAMES TODD MOUNTAIN

THE COURT: Thank you.

THE CLERK: Ready lor swearing?

THE COURT: Yes.

(Oath administered)

THE CLERK: State your full name and spell your last name

or the record.

TROOPER MOUNTAIN: I do.

THE CLERK: And you may be seated.

THE CLERK: Todd with one D?

THE CLERK: Two D's. Your occupation?

State Trooper with Wildlife Enforcement.

THE CLERK: And what town do you live in?

- 156-

called as a witness on behalf of the plaintiff, testified as

follows on: r

THE CLERK: Thank you.

THE COURT: Go ahead, Mr. Leaders.

MR. LEADERS: Thank you.

BY MR. LEADERS:

3

4

2

6

7

X

9

10

II

12

13

14 A It's James Todd Mountain, M-o-u-n-t-a-i-n.

15

16 A Two D's.

17

18 A

19

20 A Soldotna.

21

22

23

24

25 Q So a State Trooper with Wildlife Enforcement?

Okny. One of the things to he seized was the plane. is

11wI correct"

That is correct, yes.

And was that done Oll that day?

Y es. it was

Were there any other troopers or officers that assisted

you ill this search warrant service?

Yes. there were several.

Okay. Trooper Mountain was one of them. is that

correct?

That's correct.

Now -- (pause).

MR. LEADERS: 1have no further questions for Sergeant

14 Godfrey.

IS THE COURT: Thank you. Mr. Robinson?

16 GLENN GODFREY

17 testified as follows on:

IX CROSS EXAMINATION

19 BY MR. ROBINSON:

20 0 Just aile subject here that..

21 MR. ROBINSON: Can I remain seated as well?

22 THE COURT: Sure. Sure.

23 0 Sergeant Godfrey. when you spoke to Mr. Haeg about the

24 wolf trapping season still being open. He simply asked

2:' you whether it was still open?

- 154 -

t\ Yes

o Did you know when wolf season closed in that.. .

• l A Not lip in this area J did not, no.

4 MR. ROBINSON: No further questions.

THE COURT: Okay. Can Sergeant Godfrey be excused

6 permanently? Or is he subject to recall?

7 MR. LEADERS: I think -- I would ask that he be released

R from his subpoena.

9 THE COURT: Okay.

10 MR. ROBINSON: No objection.

II THE COURT: Thank you. Sergeant Godfrey.

12 MR. LEADERS: Okay, thank you. Well, I'll get my next

I" witness, Judge. and while we're doing that I'll also seek to

14 admit Exhibit number 4. That's the casing.

Ii TI·II, COURT: Any objection. Mr Robinson'!

II, MR. ROBINSON: No.

17 THE COURT: Okay. number 4 will be admitted.

Ig (Plaintiff's Exhibit 4 admitted)

Il) THE COLJRT Your next witness?

1() (Witness summoned)

21 (Whispered conversation)

22 MR. LEADERS: This seat will be for you. Before you're

23 seated though we'll swear you in.

24 THE COURT: It would be nice if"! had a name, sir.

25 MR. LEADERS: Judge. the state is calling Trooper Todd

- ISS -

IA

2 Q
3 A

4 Q
5 A

6 Q
7 A

8 Q
9

10

"
12 A

13 Q

14

15 A

16

17

18

19

20

21

22

23 Q

24 A

25

Yes.

And how long in that position, sir?

It will be eight years this August.

Eight years. And you're based out of Soldotna?

Yes, I am.

How long have you been based out of Soldotna?

About five years now.

Okay. The -- let me ask you. Did you have involvement

-- or have you had involvement in an investigation

relating to David Haeg regarding alleged aerial wolf

shootings in the McGrath area?

Yes, I did.

Can you explain to the jury what involvement you had in

that investigation?

I was --I believe it was spring 01"04, April -- early

April 01"04, Sergeant Godfrey had asked that I help in

executing a search warrant at David Haeg's residence out

at Brown's Lake Road in reference to some wolf hunting

around -- from around the McGrath area. Myself. a

number of other troopers, U.S. Fish and Wildlife officer

executed a search warrant on the first of that month.

being the I st of April at his residence.

Okay. And what was the purpose of the search warrant?

The purpose of the search warrant, from talking to -- to

Trooper Gibbens and reading the search warrant, we were

- 157-
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10 A I did. I did.

I I Q What happened when you got there'?

12 A Wilen we first -- we got to the end of Brown's Lake Road

J J we thought the airplane that we were looking for was

14 tak illg off from Brown's Lake. And I believe Sergeant

I ~ (iodfn.:y grit a hold of Lieutenant Steve Bear(ph) hack at

16 post to see if he could get a hold of Kenai flight

17 service to have that airplane turn hack around and come

IX back to Brown's Lake. Myself, the other troopers, U.S.

19 Fish and Wildlife officer went into the house and con--

20 and started conducting the search warrant..

21 Q Okay. What -- were there buildings then on the resid--

22 or the property that was searched?

23 A Yes.

24 Q Okay.

25 A A house. apartment style house with a hangar attached,

- 158 -

3 A I do.

4 Q Okay. Where do you recognize it from?

5 A From the hangar on David Haeg's property.

6 Q Okay. That was a gun seized there?

7 A Yes.

8 Q At the time of the search?

9 A Yes.

10 Q And Exhibit number 2, do you recognize that?

II A Yes, I do.

12 Q And what is that?

13 A A stainless mini 14 which was right next to the shotgun

14 on a bench in the same hangar.

2

4 Q
A

7 Q
X

9

looking for documents. rifles. We were to search the

residence and -- and a certain airplane that we wen:

looking for.

What certain airplane?

It was one that Trooper Gibbens described to me as -- as

a purple colored airplane with a bat symbol on the tail.

Okay. Now -- and so you personally went to that

residence in the Soldotna area to assistwith the

warrant service?

Q

2

15 Q

16

17 A

18 Q

19

20 Q

21

22A

23

24

25 Q

What do you -- do you recognize it from prior to being

here in court?

Okay. And al -- so that was also then taken during the

search?

Yes, it was.

Okay. Now ..

MR. ROBINSON: (Indiscernible).

....there was -- was there any ammunition related to

either of these weapons found?

We found numerous shotgun -- or unused shotgun shells,

buckshot and I believe two -- two mini 14 magazines that

were -- that were taped together.

Recognize those?

- 160-

an alit building down by the lake. several other out

2 buildings that were -~ were there.

o And what were you searching for?

4 A Searching for a number of things. Rifle. shotgun. some

documents that might have something to do with where

h wolfhides might he LO he tanned. anything to do with-­

with wolthunting at the time

x (.I ()I.'<I) In fact several items were seized. is that

III .\ YL·S.

lit) Okay.

I) MR. I.EADERS: May 1approach to get exhibits?

13 THE COURT: Why don't you tell Magistrate (indiscernible)

14 to. he can get them ....

I) MR. LEADERS: Okay, I'll stay ....

16 UNIDENTIFIED SPEAKER: Get your rifles.

17 THE COURT: Well. you can hand them to him. That will be

Ig the easiest. right?

19 MR. LEADERS: That will be fine. TI,e two guns I guess.

20 All right.

21 Q First of all, Exhibit number I, do you recognize this

22 item'?

23 A I do.

24 Q Okay. What is that?

25 A I believe it's a Benelli -- Benelli shotgun.

- 159·

I A Yes. those arc the ..

2 Q Exhibit number 3?

3 A Yes.

4 Q Those were the mini 14 magazines taped?

5 A Yes.

6 Q Okay. Did you find any spent shells?

7 A I don't -- I -- myself, I don't -- I don't remember

8 finding the spent shells.

9 Q Okay. Fine. The -- did you have contact -- oh, you

10 said when you got there there was a plane that was kind

II of taking off?

12 A Yes.

13 Q Okay. What happened to that plane?

14 A It came back around and -- and landed back out in front

15 of the Haeg residence.

16 Q Did anyone get out - who got OIn of the plane?

17 A David Haeg and another gentleman that I -- J didn't get

18 his name, he was contacted hy Sergeant Godfrey.

19 Q Okay. Did you have contact with Me. Haeg then?

20 A I did.

21 Q Okay. Who -- did you have -- who had the first contact

22 with Me. Haeg once he arrived back"

23 A I believe I did.

24 Q Okay. What was Mr. Haeg's demeanor?

25 A I -- well, I mentioned to him that we were there to talk

- 161 -
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3 Q That's Prosecutor's Exhibit 5, correct'! Okay? Is that

MR. LEADERS: May I approach, Judge?

2 (Pause)

tohim about his wollhunting ill McGrath and he seemed

-- just kind ofseemed pretty down orjust. you know,

that wasn't really something he wanted to talk to us

about 4 what it indicates?

()

I, ,\

I)

X ,\

'i I)

10 II

II

12 (l

13 II

14 o
15

16 II

17 (l

IX II

19 o
20

21

22 II

)' o_.,

24 II

2:'

Ynll.

I\lSI kind or. you know.

I mean did he have physical gestures..

Yeah ..lusl kind of..

....or anything. like that or?

Head, you know. kind of down as to -. it -- it just

didn't seem like something he wanted to talk about.

Okay Did he talk about it though with you"

II little bit. pretty vague.

Okay. He talked with you about he had been trapping out

in the McGrath area, is that correct?

Yes

Okay. Out near his lodge?

Yes

Do you recall talking about .- with him whether or not

he had moved some snares from one area to another along

the Swift River?

Right.

Did he !H1VC any recollection of that?

He's -- r don't think he .. he had an answer or just .+

or couldn't remember.

- 162 -

A Yeah, that's what it says.

6 Q Okay. Do you recognize that item?

7 A I do.

8 Q And what is that?

9 A II receipt from Skulls and Bones by Kenny Jones and the

10 name David Haeg on it. It has two wolf skulls to be

11 bugged and whitened, one wolverine, one martin and nine

12 wolf skulls, credit at $JO each it says.

13 Q So indicating a transfer of II -- or. ..

14 0428

15 (Tape change)

16 4MC-05-10-A/Side A

17 0428

18 THE COURT: Okay, we're back on record. Go ahead, Mr.

19 Leaders.

20 Q And with that receipt, or the information on that

21 receipt did you do anything else in this case?

22 A I did. I applied for a search warrant through the Kenai

23 courthouse for the taxidermy shop of Kenny Jones and

24 executed that search warrant two days later on the 3rd,

25 and seized II -- the II wolf skulls that were on this

- 164-

() He couldn't remember. J mean that -- okay. Now did you

ask i f he had loaned his plane to anyone or anything

like that?

MR. LEADERS: The state would seek to have Exhibit number

MR. ROBINSON: No objection.

THE COURT: Number 5 will be admitted into evidence.

MR. LEADERS: I'd ask that he be excused.

THE COURT: Okay, Trooper Mountain, hand me that exbibit

back. Thank you, sir.

A Thank you, Your Honor.

THE COURT: Okay. You are excused.

A Thank you.

THE COURT: (Indiscernible). Yes.

(Whispered conversation)

(Witness summoned)

MR. LEADERS: Mr. Hacken, this seat's going to be for

(Plaintiffs Exhibit 5 admitted)

MR. LEADERS: I have no further questions.

THE COURT: Mr. Robinson?

MR. ROBINSON: Jdon't have any questions.

n·IE COURT: Mr. -- may Trooper Mountain be excused

permanently?

I receipt. Two of the -- J believe two of the wolf skulls

2 had -- they were separate from the nine, I believe that

3 were for credit, had metal tags on them with David

4 Haeg's name on them.

5 Q Now.....

6

7 5 admitted.

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I did.

Had he?

He said he hadn't.

Did you talk with him about ifhe had had anything done,

any taxidermy or tanning work done on any wolf hides?

I did, I asked him _. J kncw-, I knew Mr. Haeg had a

permit for the controlled area and he said he had three

hides that he had sealed and I asked him where he might

have those hides now and he said he might have them at

Nights(ph) Taxidermy in Anchorage, but he -- at the time

he said he wasn't sure.

Okay. Did you find any other information relating to

wolves being taken, or wolves being possessed or any

work done on them recently?

I .- I believe it was in -- in Mr. Haeg's business

office was a receipt from a -- a taxidermist in •• in

Soldotna, Kenny Jones, that had a number of wolf skulls

being cleaned up at -- at that -- at that shop.

Okay. So -- and so that receipt was something you

observed or saw during the search warrant?

I did.

Okay.

4 II

Q
6 II

7 Q
8

9 II

10

II

12

13

14

15 (l

16

17

IX A

19

20

21

22 (l

0'--'

24 II

25 (l
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- 168-

A Well, they didn't come in from Dave Hacg, they came in

2 from someone else, but they were put in his name.

3 Q Okay. How many wolf hides were put in Mr. Hacg's name?

4 A Nine.

Yep, that's what it says.

Okay. Can you see if you recognize that please?

Yep.

Do you recall when that occurred?

Probably mid-March about a year and a half ago.

When someone drops otT furs to have work done on them,

is there some type of paperwork done or records ....

Yeah, we fill out, you know, what they're bringing in

and those came in all frozen which we weren't going to

put them in the work right away, and usually on the

frozen stufTlike whether it be a brown bear or a wolf

or lynx or whatever, you can't read the tag numbers, but

if it comes in where we can read the tag numbers we'll

put what's there. You know, so many wolves and then all

their fish and game tag numbers.

Q Okay.

MR. LEADERS: Judge, can I approach? I've got Exhibit

number 6. (Pause)

(Whispered conversation)

MR. LEADERS: I'm going to approach.

That's Prosecution Exhibit number 6, correct?

Q

6 A

7 Q
8

9 A

10

II

12

13

14

IS

16

17

18

19

20

21

22 Q
23 A

24 Q

25 A

~ (HI. hill before )'OU sit down we're going to swear you in for

It:slillH1llY

THE COURT: Ask you take offvour sunglasses and hal,

4 roo, please. sir. You can just leave them right on the

corner oithc table there right hy (indiscernible). And if

(1 you'd just face the clerk here and raise your right hand.

7 (Oath administered)

X MR. HACKEN: I do.

c) THE COURT: Go ahead and have a seat in the chair right

Io there.

1I THE CLERK' Please be seated.

12 KEVIN HACKEN

11 called as a witness on behalf of the plaintiff. testified as

14 Illllows orr

I' DIRECT EXAMINATION

I(, THE CLERK: State your name and spell your last name for

[7 the record.

I X A, Kevin Hacken, Hwa-c-k-e-n.

19 THE CLERK: Your occupation?

20 A I do the shipping and receiving at Alpha Fur Dressers.

2 I THE CLERK: And receiving where?

22 A AI Alpha Fur Dressers.

23 THE CLERK: How do you spell that first name?

24 A A-I-p-h-a Fur Dressers.

25 THE CLERK: Okay. And where do you live, what town?

- 166-

I A Anchorage.

2 THE CLERK: Thank you.

3 THE COURT: Thank you, Mr. Hacken, Mr. Leaders?

4 MR. LEADERS: Thank you, sir.

5 BY MR. LEADERS:

(, Q How long have you been working there at Alpha Fur

7 Dressers?

R A For live years.

9 Q Okay. And kind of for that period of time you've been

1() doing kind of the same stuff, handling shipping and

I I receiving?

12 A Correct

IJ Q Do you kind of handle the, I guess, records or whatever

l-'t when things come in and go out?

I';; A Correct.

16 Q Okay. Arc yoo personally then involved a lot of times

17 as far as actually receiving the items that come in and

18 documenting?

19 A That's what I do.

20 Q Oh, okay. And let me ask you. We're going to talk

21 about back in 2004, spring of2004. Did -- around March

22 did Alpha Fur Dressers receive any wolf hides from a

23 David Haeg?

24 A Correct.

25 Q Welt. did they -- did the -- Alpha Fur Dressers ..

- 167 -

I Q What is that?

2 A It's acknowledgment showing that for Dave Haeg we

3 received nine wolves. They came in, they need their

4 nose, ears, lips and (indiscernible) done on them, and

5 then we were going to tan them.

6 Q Okay. When is this filled oat, this acknowledgment?

7 A This came in 3-26-04.

8 Q So that's the date that that one was filled out?

9 A Thai was the date it came in.

10 Q Kind of in the process is this something that's filled

II out when furs are dropped 01T?

12 A Correct.

13 Q Okay.

14 A That's how we keep track of what comes in.

15 Q So from this record that -- and is this a record that's

16 kept by Alpha Fur Dressers'!

17 A Correct.

18 Q And is this, in fact, a record kept by -- or that you're

19 familiar...

20 A No, there's three copies to this. There's a white copy

21 that stays with the hides, there's a yellow copy thai

22 goes in oar files and then there's a pink copy that goes

23 to whoever dropped the hides off.

24 Q I see, okay. And is that, in fact, a form that you

25 filled out does it appear?

- 169-
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He had said they had been, you know, hunting out at

McGrath.

Did he talk about how....,

MR. ROBINSON: Objection, hearsay. And ask that that be

Right.

Orsomeone you thought might have (indiscernible)..

I knew it wasn't Dave Hacg thatdropped them off.

Oh. and you thought it may have been an assistantguide

or something like that?

RighI.

Okay. But you couldn'tremember that person's nameat

the time?

No.

Did....

That was the first time, I think, I had ever mct him,

the guy that dropped offthe stuff.

Oh, okay. The person that dropped them off did they

talk aboutwhere the wolves had come from?

The ..,..

THE COURT: Mr. Leaders?

MR. LEADERS: That response -- that won't be..

THE COURT: Okay. That question and response, you're to

ignore those, Okay. They'll be stricken from the record.

Mr. Leaders?

I A

2 Q

3 A

4 Q

6 A

7 Q

8

9 A

10 Q
II A

12

13 Q
14

15 A

16

17 Q
18

19 stricken.

20 Q

21

22

23

24

25

From the writing?

I filled thai out.

It wasn't...

Okay. Nnw you said it wasn't Mr. Zellers then -- or

Mr..

Yt:a!l.

Okay. And it's -- so then from the record I guess we

can assume that it was 3-26 of'04 thatthese furs were

dropped off?

Correct

It wasn't Mr. Haeg that dropped those am

Right.

Did you know who it was that had dropped them om

I didn'tknow. You know, he just sounded like he was a

friend or worked orsomething forDaveHaeg. I'm not

sure. You know, he just dropped them off. I mean we

get stuff thatcomes in for Dave Haeg all the time, you

know. duringthe hunting season, he's a guide.

Okay.

Most of it gets dropped off or comes in air freight.

Okay. And I guess -- you were contacted by the Alaska

State Troopers about those hides, is thatcorrect?

Correct.

Do you recur-- recallwhen about -- aboutwhat time

that occurred?

1\

2 <)

t\

4 o

(,

;\

X <)

'J

III A

II Q

12 A

13 Q

14 A

15

16

17

IX

19 Q

211 A

21 Q

22

7 0 A_0

24 Q

25

- 170- - 172-

conditions were poor.

wolves out thereaerialhunting, you know, that

Q Okay.

A They had -- they had said they had only shot a few

Now the trooper.. ...

MR. ROBINSON: The trooper -- one moment, The trooper

The hides, the -- did they have any identifications on

them when you obtained them, do you recall? Or any ..

Well, they were all bundled up in a tub and frozen so I

hadn't seen the identifications on them, you know, to

speak of, but..;

Okay.

.....you know once we pulled them out with the trooper

I mcan they had aerial wolf tags on them.

Okay. The aerial wolftags, what were those? Were they

something special?

It's a little locking tag that has a bell on it versus a

fish and game plastic tag. They had both fish and game

plastic tags plus a metal locking tag that has a little

bell on it. All aerial wolves get sealed twice.

There'sa special metal seal.

But not all of these nine hides had that special tag,

the aerial wolf tag. is thatcorrect?

IQ

2

3 A

4

5

6 Q
7 A

8

9 Q
10

II A

12

13

14

15

16 Q
17

18 A I can'teven remember.

19

20

21

22

23 Q
24

25 said this?

It must have been -- I'm thinking at least a month.

month and a half afterthey gal dropped ofl

Okav. How about do you think it's possible it might

have actually been about five or six days?

It could have been. it seems like it was longer.but

there again. that was a year and a half ago. 1..

Year and a half ago. 1assume you handle a lot of

furs..

Right. Lot offurs.

..... at a taxidermy shop?

Right.

Okay. And, in fact, you probably have handled a lot of

furs for Mr. Haeg?

We do.

Okay. Do you recall though a specific time where

troopers contacted you about wolf hides of Mr. Hacg's?

I remember they had called and asked if we had anything

like that there and I says, yeah, l think we do. And

then he hadcon -~ and then the trooper came in, you

know. at a later point and. yeah, we pulled themout of

the freezer and checked them out.

Okay. And -- now let's see. The -- I think when you

first talked to the trooper you told him it wasn'tMr.

Haeg that dropped them off, you thought it was someone

A

1 0
4

A

(,

7 Q

9 A

10 Q

II A

12 Q

tJ

14 A

15 0
1(,

17 A

IX

IlJ

211

21

22 o
23
::.,
~:'
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,\ No. the guy that dropped them off.

tvlR. ROBINSON: I'm going10object to that. Your Honor.

"' as hearsay and ask that that be stricken. too.

4 THE COURT: Yeah, right. Me. Hackcn, try tojust respond

to the question that's asked. okay.

(, i\ Okay

7 0 Well, let me ask. Did they -- did this person indicate

8 that thosewolves had been taken through the predator

9 control program?

10 MR, ROBINSON: Objection"

II MR. LEADERS: It's not offered for the truth of the

12 matter asserted. Judge.

IJ MR. ROBINSON: Well. I don't know what else it would be

14 oHered for

I':;' MR. LEADERS: I guess we need to approach on that.

16 (Bench conference as follows:)

17 MR. ROBINSON: What else would it be offered for?

I X MR. LEADERS: They did indicate it was taken -- the

19 wolves were taken out of a predator control program and

20 that's nOI the truth, so it's not offered for the truthof

.2 J the matter asserted.

22 MR. ROBINSON: (Indiscernible),

2" THE COURT: Except for that it's not true is the same

24 as

25 MR. ROBINSON: It's the same thing as offering it as the

- 174 -

I A

2

3 Q
4

5

6

7 i\

8

9

to Q
II

12

13

14

15 Q
16 A

17 Q
18 A

19

20

21

22

23 Q
24

25 A

Yeah, anytime fish and game or fish and wildlife comes

into our shopwe do whatever they want.

Okay. Now do you recall the -- therewas -- was there

somethingyou had done to figure out who this person was

that dropped the hides off prior to the trooper

arriving?

Well. I knew he had dropped off some stuff of his own so

we had another acknowledgment there, you know. that was

dropped oITat the same time.

Okay,

MR, LEADERS: May 1approach with Exhibit 7, Judge?

MR, ROBINSON: Can I see Exhibit 6 again?

THE COURT: Yes,

(Whispered conversation)

That's Prosecution Exhibit 7. correct?

Correct.

Can you identify that? Do you recognize that?

Okay. It says Tony Zellers and he dropped off five

martin andone mink frozen, the same date on -- looks

like it's corresponding tag number -- he dropped his

stuff oITfirst. Acknowledgment 261, and then he

dropped off the stu ITfor Dave Haegwhich is 262.

Okay, So from that you were able to figure out that it

was Mr. Zellers that....

Correct.

- 176-

truth.

THE COURT: You're still offering it for the truth of the

3 matter asserted.

remember, so.....

on thereand I wouldn'tknow it.

THE COURT: Just a minute, Mr. Hacken.

Okay. You were shown some photos. Are these the photos

you wereshown?

It's hard to say a year and a half ago, I mean it -- 1

mean you could have the President of the United States

You -- you said you were shown some photos. I'm going

to makesure that's Exhibit number 8. correct?

Okay, Fair enough,

"".it wouldn't be fair to pick it (indiscernible),

Certainly, Thank you. Did the person that dropped

these hides oIT, did they indicate if any ofthe hides

had been trapped?

MR, ROBINSON: Objection.

Fair enough, Do you -- from these photos do you recall

who it was that had dropped off the hides? And if you

don't,that's fairenough as well?

Yeah, at this point in time I mean I can'teven

Okay.

(Whispered conversation)

MR, LEADERS: May I approach with Exhibit 8?

THE COURT: Uh-huh

• 177-

IQ

2

3

4

5 Q
6

7 A Correct.

8 Q

9

10 A

II

12

13 Q

14

15

16 A

17

18 Q

19 A

20 Q

21

22

23

24 AYe""

25

Okay. In tact. have you keptcontact with that trooper

here today?

Correct

You know who it is?

Right

Burke Waldron?

Right.

Now when .- and so when he arrived did -- wereyou able

<It thattime to identify who the person was thathad

dropped these hides oft')

Well. he showed me some photos and I picked out the one

that t thought looked closest to the person that dropped

it oIT, but I don't really keep track of people's faces,

you know, when they drop stu IToIT, I mean ..

Okay, I see, Fair enough, Now the -- did you turn

these hides over to the troopers?

- 175 -

MR. ROBINSON: Yeah,

THE COURT: It's still hearsay,

(End of bench conference)

Now the trooper-- a trooper showed up to -. with a

search warrant to get these wolf hides, is thatcorrect?

Correct.

4

6

Q

'! II

III (1

II

12 ,II

lJ ()

I'! !\

I' (1

16 II

17 Q

IX

19

20 i\

21

22

23

24 Q
25
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MR. LEADERS: It's not offered for the truth of the

14 o
15

16

17

IH A

19

20

21

22

23

24

25

- 180-

MR. ROBINSON: No ohjection.

THE COURT: Okay. 6 and 7 will be admitted.

(Off record)

THE COURT: Are those better chairs'!

UNIDENTIFIED JUROR: Uh-huh (Affirmative).

THE COURT: That's a hard -- hope that doesn't mean you

at 2:30. Okay.

MR. ROBINSON: Thank you, Judge.

THE CLERK: Thank you.

for themselves.

2 MR. ROBINSON: I don't have any further questions.

3 MR. LEADERS: The state would seek to admit Exhibits 6

4 and 7, Judge.

S

6

7 (Plaintiff's Exhibits 6 & 7 admitted)

H THE COURT: Can Mr. Hacken be permanently excused'!

9 MR. LEADERS: That's fine with the state, Judge.

10 THE COURT: Okay. Thank you very much for your

II testimony. Mr. Hacken. You are excused.

12 A Okay, thanks.

13 MR. LEADERS: Judge, I need a little bit I think to set

14 up for the next witness. We've been almost(indiscemiblc).

15 THE COURT: Okay. We've been back for about an hour.

16 don't know about you guys but after lunch I need to stretch a

17 little more frequently sometimes. We're going to move things

18 around a little bit here, so let's take 15 minutes. Be back

19

20

21

22

23

24

25

2 matter. Judge.

:) THE COURT: The objection is sustained.

o Now....

MR. LEADERS: I have no further questions. Judge.

(1 THE COURT: Thank you. Mr. Robinson? Wait a minute. Mr.

Il:1CKCll. Mr. Robinsonmay have some questions for you.

A ()11. yeah

" MR. IWI3INSON: 1 have a couple questions.

1o KEVIN HACKEN

II testified as follows on: L.-

1'111 going to ask you some questions about Exhibit number

7. I believe, Or Exhibit 6. Could you read that --I

had trouble reading the small print that's on the bottom

of Exhibit number 6. What does it say?

Well, this is a copy here and I don't -- it says

sornething >- addition of accordance the limit of

reliability for any loss or damage to merchandise while

in -- while in our possessionshall be the actual market

value. Actual market value shall be defined as our

actual cost to purchase a skin of similar species. This

procedure shall guarantee to the results of any fur or

specimen forwarded to us for processing. Alpha Fur

- 178-

12 CROSS EXAMINATION

13 Ill' MR. ROBINSON:

4

(,

8 (l

9 A

10 Q

II A

12

13

14

15 o
16

17

18 A

19 o
20

21

22 A

23

24

25

same anyway, isn't it.

THE CLERK: You may be seated.

BURKE WALDRON

THE COURT: Uh-huh. (Indiscernible). Go ahead, Mr.

- 181 -

DIRECT EXAMINATION

called as a witness on behalf of the plaintiff, testified as

follows on:

first name, too.

A B-u-r-k-e.

THE CLERK: Please state your name and spell your last

name for the record?

A Burke Waldron, W-a-I-d-r-o-n.

THE CLERK: L-d- -- I guess I'll ask you to spell the

I won't stay awake.

2 (Whispered conversation)

3 THE CLERK: Please raise your right hand.

4 THE COURT: Let the record..

5 (Oath administered)

6 TROOPER WALDRON: I do.

7

8

9

10

II

12

13

14

15

16

17

18

19 A

20

21 A

THE CLERK: That helps. And your occupation?

Alaska State Trooper.

THE CLERK: And what town do you live in?

I work in Anchorage, Ilive outside Eagle River.

22 THE CLERK: Okay. I'll just put Anchorage.

23 A That's good enough for me. It's pretty much all the

24

25

Dressers shall not be liable for any other obligation

other than that it •• Ihan is expressly set forth herein

,111(1110 agent. servant or employee of this company is

,1l111Hlrizl:d to change terms of this order. All claims

subject 10 a $200 deduction. Shipper agrees to above

terms as stipulated. Skins on page four arc more than

90 days may be sold to pay expenses.

So what is it exactly that Alpha Fur Dressers does?

We tan the hides.

And why do you tan them'!

They have to he tanned to be preserved to be mounted or

turned into a garment or just to have a wall hanger, or

you kIlOW, wolf hanging on your wall if it's not tanned

it's going to eventually fall apart or spoil.

So ifsomebody wanted to purchase a wolf hide, a tanned

hide would be a good hide to buy because it would be one

that could be preserved, right?

Correct. it is preserved.

And in your business, Mr. Hacken, have you known people

like Mr. Haeg who may deliver furs to you to be tanned,

that those furs have they been tanned for eventual sale?

Well. most people with wolf hides probably sell them.

mean if they're hunting or trapping wolves that's why

(h~y do it. You know. your individual that maybejust

lakes one once in a while is probably going to keep that

- 179-
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2.2 A Correct.

2~ Q Okay What was your involvement?

24 A I was informed of the case, I don't recall by who, on

25 the I st of April. And ...

I\'!I< r .h\DERS: Thanh: you.

1\y ~11( IXAlJERS:

() ."iil". you work for the Alaska State Troopers and Wildlife

Enforcement. correct?

();\ Yes.

C) Your position with them?

;\ I'm a Sergeant with the wildlife investigations unit,

')

10 Q

II

12 A

IJ

14 Q
I::;

16 A

17 Q

18

!9

20 A

21 Q

state-wide investigations unit

How long have you been with Fish and Wildlife

Enforcement for the State of Alaska?

Been a trooper for 15 years now. I've been with

wildlife enforcement for eight years. Eight of it.

How long in your current position as Sergeant in the

investigations?

A little over two and a half years.

Okay. And did -- have you had any involvement in the

investigation of David Haeg for alleged aerial shooting

of wolves in the McGrath area?

Yes.

And this is from 2004'1

the court here in -- actually I think the court was in

2 Aniak. and -- to go to Alpha Fur Dressers and recover

3 the wolf hides.

4 Q Okay. And were you able to ohtain that search warrant?

5 A Yes.

6 Q And were you able -- did you then obtain the wolf hides?

7 A I did. I went and served the warrant at Alpha Fur

8 Dressers and -- and seized nine wolf hides.

') Q When did that occur?

lOA April 2nd, 2004.

II Q Okay.

12 MR. LEADERS: May I approach with..

13 Q While there did you speak with Mr. Hacken again?

14 A I did.

15 Q Okay. And did he have any records relating to the wolf

16 hides?

17 A Yes, he did.

18 Q And what records did he have?

19 A He had an invoice or receipt of, you know, that he

20 received the hides.

21 Q Okay. Did you obtain a copy of that receipt"

22 A Yes, he made a copy for me.

23 Q Did you obtain any other paperwork from him?

24 A I received an invoice for Mr. Zellers, too, that were

25 not wolves.

- 182-

Q Or2004?

2 A or 2004, sorry. And the first thing I did was go by the

3 residence of Tony Zellers to try to conduct an interview

4 with him.

:; Q Were you able to?

6 A No, he wasn't home.

7 Q Okay. What else -- what did you do next then?

8 A The -- I was told that -- that Mr. Haeg had dropped

l) several wolves off at a taxidermist in -- in the

I (I Anchorage area, hut -- but we didn't know » when I say

I I I mean the troopers didn't know which one.

12 Q Uh-huh.

I, A So I got out the yellow pages and started calling local

14 area taxidermists to ask if they had the wolf hides,

I' until I contacted Alpha Fur Dressers and was told that

1(, they had them.

17 0 Okay. Who did you conlact there?

18 A Talked to Kevin Hacken.

19 0 Okay. And so Mr. Hacken indicated that they had some

20 hides ofMr. Haeg's, is that correct?

21 A Yes.

22 Q What did you do at that point?

23 A Well. I -- at that point in time I just talked to Mr.

24 Hacken and got some details of the wolf hides and then

25 the following day filed a -. for a search warrant with

- 183 -

- 184-

I Q Okay.

2 A And I don't recall receiving any other paperwork from

3 him.....

4 Q Handing you Exhibit 6. Do you recognize that?

5 AYes, this is the invoice for nine wolves for Dave Haeg,

6 signed by Mr. Hacken.

7 Q Okay. And Exhibit 7, do you recognize that?

8 A That's an invoice for Tony Zellers, it's previous -- one

9 number previous to Dave Hacg, and that's for some mink

10 and martin.

II Q Okay.

12 A Or a mink and five martin.

13 Q Okay. Very good. Now -- I guess I'll take those two

14 and put it back. Did -- now was -- what was the

15 significance of the David [sic1Zellers' receipt? Do

16 you recall?

17 A Tony Zellers?

18 Q Or Tony Zellers, excuse me. Thank you.

19 A When I initially spoke to Mr. Hacken he did not know the

20 namc of the person that dropped the wolf hides off in

21 Dave Haeg's name.just remembered him as being an

22 employee in the past. An assistant guide for David

23 Haeg.

24 Q Okay. Based on that did you prepare anything to assist

25 to help Mr. Hacken identify who had dropped the furs
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ofl'!

2 A Yex. I made a -~ or I didn't physically make it myself

3 hUI requested that a OL photo lineup be made ofTony

.:.j Zellers to present (0 Mr. Hackcn.

Q And OL photo lineup. what is that?

6 t\ II'S -- they have a computer program that generales

randomly like photographs based on characteristics. and

8. then they take actual copies of those driver's license

') photos or 1.0. photos that they have on tile. and they

I() put the photos together in a random order, one of which

J I would be, in this case, Tony Zellers.

12 (l Okay

J J A And live other people of names I don't even know,who

14 theyare.

15 (Whispered conversation)

16 MR. LEADERS: May I approach the witness"

17 THE COURT: Yes.

IS (l First of all. this is Exhibit number S.

19 A Okay.

20 Q Do you recognize what that is"

21 A It's a photocopy of the -- of the photo lineup.

22 Q Okay. And number 10 is what? This is number 10,

23 correct?

24 A Okay.

25 Q What is that"
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2

3 A

4

5

6

7

8

9

10

11 Q

12 A

13 Q

14 A

15 Q

16 A

17 Q
18 A

19

20

21

22 Q
23

24 A

25 Q

photo lineup or to Mr. Hackcn. or is there any

information provided'?

There's -- there's a waiver that is provided when I do

the photo lineup that basically describes briefly where

the photos come from. And just because someonc's

picture in here does not mean that they've been

convicted of any crimes or is a criminal in any way, so

there's that waiver that I presented to Mr. Hackcn, he

signed and -- and this is what he sees, just these

pictures.

There's no identifying information as far as who..

There's no identifying..

..... these people are?

..information at all, no.

Okay. Now Exhibit number 9, correct?

Yes.

Okay. What is that?

This is an actual copy of the -- of the J.D.'s nr OL

photos that they pulled these -- when I say they, I -­

we have a section called OL photos, but -- that the

pictures are pulled from.

Okay. And so that top center photo, does -- there's an

J.D. or OL attached to that, correct?

Yes. Yes.

And who does it indicate that is?

- 188 -

A Th is is either the photo lineup or a color copy of the

photo lineup.

o Ok(1)'. Was that the photo lineup that was used to show

to Mr. Hacken?

5 1\ EkS't of my recollection. yes.

(, (l Okay

;\ Yeah.

X 0 Did Mr Hackert indicate -- and can I -- and identify the

l) person thaL dropped off the furs from this photo lineup?

lOA Yes. he indicated, ifI recall, this photo number 2.

I I The envelope that these are in are labeled, you know,

12 they're -- they're numbered. He identified, I believe

13 it was number 2, which was Tony Zellers. He picked the

14 person out almost immediately and clarified that he

15 wasn't absolutely certain because when the wolf hides

16 were dropped of the -. the gentleman was wearing a hat.

17 Q Okay. When you say number 2 -- I guess we'll hold this

t g lip. Can you show us which ex -- which photo would be

19 number 2.

20 A II would be 1,2. 3, 4, 5,6, and this would be number

21 2.

22 (l Okay. So the top center?

23 A Top center

24 0 Okay. Now is this then the -- are those the photos that

2) were shown or is that how the photos are presented in a

, 187 -

I A It's an J.D. card for Tony Zellers.

2 Q Okay ~-

3 MR. LEADERS: The state would seck to admit 8, 9 and 10.

4 MR. ROBINSON: Can I ask him some questions about those

5 exhibits first, before I....

6 THE COURT: Uh-huh.

7 VOIR DIRE BY MR. ROBINSON:

8 Q Trooper Waldron, when was the first time you showed

9 these photos to Mr. Hacken?

lOA When" Today? No.

II Q When was the first time you showed him these photos?

12 A April 2nd.

13 Q Oh, you took them with you to (indiscernible)..

14 A Right, when I served the search warrant, yes.

15 Q 2004?

16 A Yes.

17 Q Okay. And it was at that time you said he couldn't be

18 absolutely certain"

19 A That's correct.

20 Q Did you show it to him again? Recently?

21 A No. No.

22 Q So you didn't show him since then these photographs?

23 A Not that I recall.

24 Q And you said he picked out Zellers but he wasn't

25 absolutely sure that it was him?

- 189-
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21

17

23 Q

24

yellow metal locking tag that indicates it was an aerial

predator hunt kill.

Okay. And you said three of them? So this one here ....

Yeah, that's my recollection, is three. So here's

calling them complimentary tags indicating that they

were the predator controlaerial hunt seal.

Can you show us what you mean by threeof them had I

guess these complimentary tags?

This -- this here would be the seal and then there's a

one..

Okay. Now -- and then this brown tag here, that was -­

that's what?

This tag ....

That would be two, and there's a yellow one on that one

as well, so that would be three.

And this here?

That -- that's a se -- that's a seal, the Department of

Fish and Game seal -- oops.

Is that a -- that's a seal that each of these nine hides

have then?

Q
A Yes.

5

I

2 A

3

4

6 Q

7

8 A

9

10

II Q

12 A

13

14 Q

15 A

16

17

18

19 Q
20

21 A
22

23 Q
24

25 A Yes.

He wasn't absolutely sure because the gentleman was

wearing a hal when he dropped offthe hides, and or

course. nOl11: of these pictures anybody is wearing a hat.

(Plaintiff's Exhibits 8, 9 & 10 admitted)

.:f Nobody is wearing a hal.

o So he didn't give you all absolutely identification then?

() A Not all absolute, positive identification, no.

MR. ROBINSON: I object to the admission ofthese on

relevance. There hasn't been any identification Mr. Hacken

q that this is absolutely Tony Zellers even in these

I () photographs

II THE COURT That's the only basis for the objection?

Ie MR ROBINSON: Yes.

13 THE COURT: It's overruled. Those will be admitted into

14 evidence. 8.9 and 10 will be admitted.

16

DIRECT EXAMINATION CONTINUED

18 BY MR. LEADERS

19 Q So -- and -- I guess Me. Waldron to be short. Did you

20 show these photographs or either one of these lineups to

Me. Hacken today?

22 A Prior to his testimony? No.

Okay. Now what else did you do -- or did you do

anything else duringyour contact with Mr. Hacken?

25 A I -- J -- like I say I seized the wolves and talked to
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him a little bit aboutwhat his position was and what he I Q

2 knew about the wolves and the circumstances that they 2

3 were taken under. 3 A

4 Q Okay. You seized the wolves. There's a bunch of wolf 4 Q

5 hides laying out in frontofyou. 5

6 A Correct. 6 A

7 Q Do you recognize those? 7 Q

8 A I rccogni -- yeah, I mean I recognize the evidence tags, 8

9 it has my signature and all that stuff on it. 9 A

10 Q Okay. 10

II A (Indiscernible). II

12 Q Let me ask you whatyou did -- you seized the wolves. 12

13 What did you do with them? 13

14 A I seized the wolves, I photographed them, I attached our 14 Q

15 evidence tags on them to identify them and I stored them 15

16 ina freezer. 16 A

17 Q Okay. The -- you said you attached evidence tags. Is 17 Q
18 that these items herethatare attachedto.. 18

19 A That'scorrect. 19

20 Q .....the various wolf hides? 20 A

21 A That's correct. 21

22 Q Okay. And you personally attached those? 22

23 A Yes. 23 Q

24 Q Okay. And was there anything -- any further 24 A

25 identification thatwas unique amongst any of the 25 Q

- 191 -
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Okay. Now after putting the evidence tags on then you

secured them in the troopers .....

Inan evidence freezer, a locked evidence freezer.

You've reviewed these tags, is thatcorrect? Are these

the same wolves thatyou seized?

Yes. Yes.

Okay. What else -- did you have any other involvement

in this investigation?

At some point later, I don't recall exactly when,

TrooperGibbens came to town and we removed the wolves

from the freezerand took more detailed photographs

documenting injuries to the hides and things of that

sort.

Okay. And Trooper Gibbens was with you for that

process?

Yes.

Okay. Trooper Gibbens will likely testify about that

further. Did -- after I guess Trooper Gibbens came into

town and after that what did you do with the hides?

Again, they were still stored in the evidence freezer

and then I -- I brought the wolf hides out with me to

McGrath for previous proceeding we had.

We started to begin trial back in May, correct?

Right.

You flew out to testify at that one?

- 193 -
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;\ And I brought -- I brought them uut then.

o Okay. At that lime then you turned them over to Trooper

Gihhl:lls. is that correct?

.1:\ rhill'S correct

f) l )kay

() Mit LEADERS' Judge. I don't have stickers on yet. I'm

g.uillg to mark via the evidence tags these wolves as I guess

-. what do I need.

I

2

3 MR. LEADERS: I can -- we can staple them, you know. the

4 mechanism that -- when we..

THE COURT: Just so that -. if there's nothing covered lip

6 on those tags I think is the hest way. Okay. And then what

7 else did you say -- did you say you wanted them admitted

8 then, or?

THE COURT: We can tag them when we're done with them.

MR. LEADERS: ..... then we can maybe remove them at that

point if -- if we can discuss that., ...

THE COURT: Tag them at that time, unless you want them

tagged right now, Mr. Robinson, some way .....

MR. ROBINSON: When do you want to remove them?

MR. LEADERS: After the trooper -- or we'll tag them

- 196-

9 THE COURT: II ..

III MR. LEADERS: Exhibits II through 19. And I'd seek

II admission of Exhibits II through 19.

12 MR. ROBINSON: 19 or II through 20?

13 THE COURT: II through 20.

14 MR. ROI3INSON: Yeah, (indiscernible). There's nine,

15 right?

16 MR. LEADERS: There should be nine, so it should be

17 II..

18 THE COURT: There's nine. II through 20.

19 (Whispered eonversation)

20 THE COURT: I don't know how else -- you're going to

21 put...

22 MR. ROBINSON: II through 19.

23 UNIDENTIFIED SPEAKER: It actually would be 19.

24 MR. LEADERS: Yeah. Exhibits II through 19.

25 THE COURT: II through 19.
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9 MR. LEADERS: And I'm seeking to have them admitted.

10 THE COURT: Any objection, Mr. Robinson?

II MR. ROBINSON: No objection.

12 THE COURT: Okay. Let's see if we can tag them somehow

13 with II through 19 (indiscernible).

14 (Plaintiffs Exhibits 11-19 admitted)

IS A (Indiscernible).

16 MR. LEADERS: Judge, I'll tell you what -- because what

17 I'll probably do is once I finish with Trooper Waldron, once

18 we're done with him .....

19

20

21

22

23

24

25

MR. LEADERS: Yeah.

excused permanently then?

MR. LEADERS: Yeah. 1mean that's --I think that would

THE COURT: When you're done erossing. Or when you're

done with -- when we're done with.

MR. ROBINSON: Sure.

THE COURT: Just to make it easier.

MR. ROBINSON: Are you done?

MR. LEADERS: (Indiscernible). Yes, I am.

THE COURT: Okay. Mr. Robinson?

MR. ROBINSON: I don't have any questions.

THE COURT: Okay. All right, can Sergeant Waldron be

THE COURT: .....Mr. Waldron -- or with Sergeant Waldron.

MR. ROBINSON: When we're done with his testimony?

THE COURT: Yes.

MR. ROBINSON: Okay.

THE COURT: If that's all right with you we'll tag them

at that time.

I before they're removed.

2 MR. ROBINSON: So you want -- you still have more

3 questions for the trooper?

4 MR. LEADERS: I'm done with questioning..

5 MR. ROBINSON: All right. And you just want to tag them

6 and remove them?

7

8 be the easiest....

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

~3 Mit L[ADERS: I think ..

MR. LEADERS: (Indiscernible).

2 MR. ROBINSON: Yeah.

THE COURT: Okay. And -- I'm sorry, you're going to mark

4 rhe « put the exhibit tag on the ..

MR. LEADERS: I'll put the exhibit sticker on the

6 evidence tag.

7 THE COURT: Okay. So

8 MR. LEADERS: And ..

9 UNIDENTIFIED SPEAKER: Well, you can't (indiscernible).

10 MR. LEADERS: What's that?

II A I said it won't stick anywhere else,

12 MR. LEADERS: Well, we can staple it. too.

13 A Ycnh.

14 MR. LEADERS: I mean to secure --I want to make sure

15 there's -- unless .- I'll tag them any way the court OT. ..

16 THE COURT: I think that would make sense ....

17 MR. LEADERS: ...anyone else prefers.

18 THE COURT: Just -- you only wrote on one side of the

19 evidence lags. correct?

20 A No. actually I wrote on both.

21 THE COURT Is it possible to gel that little sticker on

'1 IhLTl' without covering up .. I don't know if".

2.:.t THE COURT: ..... there's going to be any issues with it,

25 but..
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4 clear the area here so -- so ..

t\'lR. LEADERS: Trooper Waldron mayfrom the stale's

2 perspective.

THE COURT: Okay. Let's take a couple minutes. we'll

.5 i\ Yuu want me to put theseup here. Your Honor?

(, THE COURT: Please.

7 A Okay.

X THE COURT: Yes.

9 (Whispered conversation)

I (j THE COURT: Oh, I need to mark them. Okay. And let's--

II we should be able to take -. get these takencareof in like

12 10 minutes?

13 MR. LEADERS: Yeah. I -- see. if I can take -- well. 10

14 10 15 to take -- get them out of here. L..

15 THE COURT: Okay. Why don't we start back up at 10

16 after Take a 20 minute break. give everybody time to clear

17 the area and stuff.

IIi (Whispered conversation)

19 THE COURT: I don't think you guys want to sit there with

20 the exhibits. Okay.

21 THE CLERK: OfTrecord?

22 THE COURT: Yeah.

BY MR. LEADERS:

the....

A Part-time at the library and part-time at the post

office.

Okay. Have you had any employment as well with the

Department of Fish and Game?

A q have worked officially in a -- in a fish and game ­

position two wi~te~~seasonally, and th~n on-Ioar:t from

the Department of Natural Resources two additional- --~

winters for fish ~IId ~ame.

When you say winters. what type of I guess months docs

that encompass?

Usually _. it varies from year to year, but usually four

to six months, starting sometime between August and

2 Q How long have you lived here in McGmth'!

3 A Since 1905.

4 Q Okay. And you're currently with the Division of

Forestry. How long have you been with them?

6 A Seasonally since 1985.

7 Q Okay. And you've been in the same position, seasonal

8 with them"

I've gone back and forth between helitac and dispatch

and spent one year in Palmer working at dispatch.

Okay. Any other employment you've held out here in

9 A

10

II Q

12

13

14

15 Q

16

17

18

19

20

21 Q

22

23 A

24

(Off record)

THE COURT: Back on record. Mr. Leaders. you want to24

25 call your next witness?
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25 September and ending anywhere from December through
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MR. LEADERS: Thank you, Judge. I'm calling Mr. Alan

2 Root. he's here in the courtroom.

3 THE COURT: Okay. Mr. Root, if you'd just come and stand

4 right next to that blue chair there and face the clerk here

:; she will swear you in.

(, THE CLERK: Okay. Raise your right hand. please

(Oath administered)

X MR. ROOT: Yes. I do.

9 THE CLERK: Thank you. you may be seated.

I() ~ALAN ROOT '

II caned as (\ witness on beha',Yofthe plaintitl~ testified as

J") l(dln",s on:

13 DIRECT EXAMINATION

I

2

3

4 Q
5

6

7

8 A

9

10

II

12 Q

13

Mareh, depending on when I -- what the work load was,

what the budget was, and when I need to go back to

forestry.

Okay. Let me ask you. In March of2004, the last

month, not this March but the previous year, were you -­

did you have any duties with the Department of Fish and

Game?

Yes, I was working for fish and game for trophy control

here in McGrath, and one of my primary responsibilities

was issuing permits for the aerial wolf patrol, and

keeping records for that.

Okay. The aerial wolf -. the predator control program

that's.....

1'1 THE CLERK: If you would spell -- state your first ··1

I':; mean state your name and spell your last name for the record.

16 A Alan Root. the last name R-o-o-t.

17 THE CLERK: Okay. A-I-a-n?

J X A Correct.

19 THE CLERK: Your occupation?

20 A . Currently employed by the'State of Alaska, Division of

21 Forestry as a wildland fire dispatcher.
L__ _ .

22 THE CLERK: And what town do you live in?

23 A ·MeGrath.

24 'THE CLERK: Thank you.

25 THE COURT: Thank you. Go ahead, Mr. Leaders.
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14 A Yes.

15 Q ..being administered out here? Okay. And what was

16 your role with that?

17 A Basically once applicants were accepted and received

18 authorization Ictters then the applicants that were

19 successful would come to McGrath and we would issue

20 their permits in person.

21 Q Uh-huh.

22 A And that proeess involved going through the conditions

23 of the permit, asking them questions about the permit.

24 Once the permitees had -- had read and signed the

25 permits and been given a copy of the map for the area
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that --Ihal was basically the role. And also keep I A The way the permits were set up is the pilot -- the

2 pilot had to get a permit and then there were also a

3 gunner or gunners that were authorized to go with the

4 pilot, and they had -- the gunners also had to have a

permit as well to participate under the permit

6 conditions. So when Mr. Haeg arrived in McGrath Mr.

7 Zellers was with him as authorized gunner, and received

8 a permit as well as Mr. Haeg did.

9 Q Okay. So then they each individually got their own

10 separate permits?

II A Correc\.

12 Q One as a pilot and one as a gunner?

13 A Correct.

14 Q Okay. The -- and those permits were then issued at the

15 same time?

16 A Correct.

17 Q Do you recall when it was that you issued a penmit to

18 Mr. Haeg?

19 A I don't recall specifically but it -- it would be in the

20 -- I have notes here in my own handwriting that -- it

21 says that on the 5th of March -- excuse me. That would

22 have actually been on the actual -- yeah, it was the 5th

23 of March -- here's the permit conditions with Mr. Haeg's

24 signature and my signature on it. 5th of March, 2004.

25 And Mr. Zellers' penmit would have been issued at the

- 204 -

l rsuallv ill person or people would call with wolves they

had harvested under the permit. and there was a

supptcmenta! scaling form that was used that -- where

you recorded Information specific to the wolves that

were taken under the permit. In addition to when they

did COIl1C in then the -- the regular fur bearer sealing

certificate was also used, just like any wolf that was

harvested.

1

I)

\>

/\

X

')

III

II

12

13

14

IS Q

I I,

17

IX A

19

20

21 Q

22
0' A_0

24 Q

2)

records Oil any wolves that were taken under the

conditions ofthe permit.

Oknv. So as tar as keeping records for wolves that were

taken. what was that process? How did you get the

intonumion?

Ok a)'. Now lei me ask. Did you -- so you personally I

guess kind ofhclped hand out some of these or issued

these permits?

Yes Yeah. I issued -- 1don't -- I didn't issue all

the permits that were issued out of McGrath, but I

probably issued a fair number of them.

Okay, Do you know the individual sitting I guess to

your right at counsel table there?

Yes. I do. Mr. Haeg.

Okay. Did you have interaction with Mr. Haeg regarding

these aerial wolf predator control permits?
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same time.

Okay. Now what was the process that you went through

for issuing these permits?

Basically the permit conditions and anybody that's

receiving a permit is asked to read through the pennit

conditions before they sign it. Once they've signed the

permit conditions we keep a copy and they are given a

copy. And additionally, we emphasized some key

provisions on the permit conditions, such as there were

some questions on allowable methods of date, which type

of firearms you could use, whether you were airborne or

on the ground. The penmit area itself and which, of

course, they were given a map that showed the permit

area. And then also the methods, reporting requirements

for wolves taken under the conditions of the permit.

Okay. And you said - the permit conditions, were those

noted somewhere in writing for pennitees?

Yes, they were. There's the signa -- the signed copy

that we kept on record and then also the penmit that the

pennitees had also had the pennit conditions on it.

Okay. Now -- and did you do anything with the penmitees

to make sure that they were aware of these conditions?

Yes, they were -- they were given a copy which they were

10 read and -- and they signed before they were given

the permit....

I

2 Q

3

4 A

5

6

7

8

9

10

II

12

13

14

15

16 Q

17

18 A

19

20

21 Q

22

23 A

24

25

Yes.

And was -- what was -~ why was it that you issued

permits to both of them?

Mr. Haeg was listed as the pilot on the penmit and ..

Actually -- hold on, I'll have you hold on one second.

THE COURT: (Indiscernible).

MR. LEADERS: It might be distracting.

THE COURT: Just hand that -- that should do it. Might

(Pause)

THE COURT: Thank you.

MR. LEADERS: Okay. There.

7 A

X Q

9

IU A

II Q

12

18

19

i\ Y""S. I issued the permits to Mr Hacg and Mr. Zellers

when llll.'y carne to McGrath.

_' () Okay. So you personally issued the permit to Mr. Haeg?

A Yes. I did

<) And you said there was another person. Mr. Zellers, with

(l him'?

20 Q So I guess what we were talking about is you issued the

21 permit. personally, to Mr. Zellersjsic], right?

22 A Yes.

2J Q And there was another person that you..

24 A Oh, and Mr..

25 Q Or excuse me, Me. Haeg here.
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13

14

15 as well take the little one down, too, huh?

16 MR. LEADERS: Yes.

·17
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permit. The conditions arc listed and then the

applicant signs, and once the applicant has read and

signed the conditions then myself: as an agent of fish

and game, I would sign it and date it to verify thai it

had, indeed, been signed by the applicant.

Okay. And so you had them do that in your presence')

Correct.

Condition number 3 of this permit, can you read that,

please')

This -- number 3. This permit allows the taking of

wolves using aircraft only within the portion of Unit

19-D east. That includes the experimental micro­

management area. The attached map and written

description specifically identify the control area

within which this permit may be used.

Okay. So three sets out that the permit is limited only

to the specified permit area contained on a map?

Correct, yes, and this is the -- Exhibit -- I believe

it's 22. Exhibit 22 is that exact map that was issued

to the permitccs at the same time they got the permits.

Okay. So it gave no authority outside the boundaries of

that?

No, it did not.

And so could it control then what happened outside of

that (indiscernible)?

6 Q

7 A

8 Q

9

to A

II

t2

IJ

14

15

16 Q
17

18 A

19

20

21 Q

22

23 A

24 Q

25

5

3

4

2

program.

OfI 1(1

2 Crape change)

.1 4MC-05-1 O/Siue B

4 11111 ()

HIE COURT: Go ahead. Mr. Root.

So the applicants, the permitees, also had a copy ofthe

permit conditions with their permit which was -- one of

the permit conditions I believe was to have the permit

with have them while they were participating in this

(, II

X

9

10

II (1

12

IJ A

14 (l

Okay. Did those permit conditions also go over, you

know. as far as where the permit applied?

I'd have to look specifically on the ...

Actually. let me..

I:' MR. LEADERS: Maybe I can approach at this point, Judge,

[6 and produce exhibits. Mr. Robinson.

[7 (Whispered conversation)

1:\ Q I'm going to hand you Exhibits -- this is number 21 ~~

I () or 20. excuse me. correct?

Yeah

21. Okay. and..

MR ROBINSON: Can youtell me which permit is 20"

MR. LEADERS: Number 20 is -- "II..

That's a permit for whom?

Let's see. Number 20 is permit for David Haeg, and for
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:20 ,~

21 t)

22

23

24 (1

25 II
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Q And so was one of these maps provided to Mr. Haeg?

A Yes. All of the permitees were given copies of the

maps.

And you -- now according to Exhibit -- or condition

three that it talks about a map that's -- the attached

map?

Correct.

Q Okay. And did you discuss with Mr. Haeg in any way the

permit boundaries or anything like that?

Not specifically. TIle map is -- is pretty obvious as to

where the -- there's lat and long, there's geographic

reference on a topographic base, so it's -- it's

relevatively evident of where the predation control area

is from looking at the map.

Okay. Now were there any -- is .- now I guess the area

-- obviously you give them a map. Did you -- is that

one of the conditions you emphasize then with the

permitecs when you issue?

Yes, it was, especially this time of the season because

I A No, the -- actually item number 14 says this permit may

2 be revoked at any time for non-compliance with permit

3 conditions.

Okay. I guess that -- fair enough. Now _. and item -­

or Exhibit number 22, that's that map, correct?

Correct.

4 Q
5

6 A

7 Q

8

9

10 A

II

12

13

14

15

16 A

17

t8

t9

20

21 Q

22

23

24

25 A

a pilot permit, and number 21 is a gunner permit for Mr.

Zellers.

And number 22, Exhibit 22? What is that"

Exhibit 22 is the enlarged wolf control area. That was

revised -- the map was revised on the 1st of March,

2004. that's my handwriting on the bottom. That's when

they had increased the size of the area that was allowed

for the permits.

Okay. Let's discuss each of these exhibits then. First

of all. Exhibit number 20. Can you -- what exactly is

that and what does it indicate'!

It's a -- iI'S a -- it's a pretty much standard State of

Alaska permit. and on the front of it it has the

individual's name. the date. their hunting license

number. some various information on where they reside.

the type of aircraft they're going to use. and the

locking lag numbers that we issued with the penn it that

were 10 be used for any wolves taken. And then on the

hack of it it has the actual permit conditions, it has

the applicants signature, my signature, and the date

issued.

Okay. And the permit conditions. Is there any -- you

said you had the individuals review that, is that

correct? The permit conditions on the back?

Correct. Yeah, you can ~- you can see right on the

·207 -

2

3 Q

4 A

5

6

7

8

9 Q

10

II

12 II

[3

14

15

1(,

17

18

19

20

21

22 Q

23

24

25 A
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(,

C)

l) A

III (1

II

/2

13 A

14

15 C)

16

17 A

18 Q
19 A

20 Q
21 A

22

23

24

25

the --lilt: area hadjust been enlarged so we wanted to

make sun: that everybody knew that the area had been

enlarged and that cvcrvbody had a copy of the current

map. And \\'C had issued permits to other folks prior to

the area being enlarged and we also went back and made

sun: thru all the people that previously had gotten

permits did receive the updated map.

Okay.

Yeah.

Now were there any other conditions of this permit that

you emphasized with the permitccs, and I guess in

particular with Mr. Hacg?

No. the main ones were just the -- the map, the methods

of take, and the reporting requirements.

Reporting requirements. Was that one of the written

conditions?

Yes. it -- it is on here.

Is that condition number 8?

Correct.

What are the reporting requirements?

Item number 8 on the permit conditions, the permitee

shall report by phone or in person the number and GPS

location of wolves taken to the McGrath Fish and Game

ollice within five days of taking. The GPS data must

also he reported. Permitcc shall make every practical

- 210-

2

3

4

5

6 C)

7 A

8·

9

10 Q
II A

12

13

14 A

15

16 A

17

18 Q

19 A

20

21

22

23

24 Q
25

-- on the 9th of March Mr. Haeg called in and said that

he had taken three wolves 011 the 6th of March and he

gave a latitude and longitude and a general geographic

description of the urea that he had reported harvesting

those wolves in.

What was that latitude and longitude?

62 degrees 33 minutes by 155 degrees, three minutes.

And this lat and long may have been determined from his

description.

Okay.

And the description was Big River, west/northwest of

Lone Mountain.

MR. ROBINSON: What mountain?

Lone Mountain.

MR. ROBINSON: L-o-a-n?

L -- L-o-n-e.

MR. ROBINSON: Lone Mountain.

Now .....

I should note that on the coordinates I have a

handwritten note that says rough, so that -- that means

it's -- it's not an exact precise GPS set of

coordinates. It's a set of coordinates that generally

describes the area where they reported taking them.

Okay. Now this permit, did it authorize any aerial

taking of wolves outside of the specified control area?

- 212-
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Okay.

MR_ LEADERS: I have no further questions for Mr. Root

THE COURT: Thank you, Mr. Leaders. Mr. Robinson?

ALAN ROOT

I A No, it did not-- -
2 Q Okay Did it regulate any behavior outsl."e of the

3 specified control area?

4 A No, it had no bearing whatsoever on anything outside of .

5 the wolf control area.

Kind oflike a -- any -- kind of like a typical

(indiscernible)...

Yeah, just like a -- just like any hunt that you're

involved in, the regulations for that hunt only apply to

the area that's designated for that hunt If you -- you

can't -- those regulations don't apply outside of that

hunt area.

6 Q

7

8 A

9

10

II

12

13 Q

14

15

16

17 testified as follows on:

18 CROSS EXAMINAnON

19 BY MR. ROBINSON:

20 Q Mr. Root, now you said that when you issued the permit,

21 which is Exhibit number 20, that you got a hunting

22 . license number from Mr. Haeg?

2J A No, a trapping license number.

24 Q Oh, trapping license number. So when you said hunting

25 earlier you didn't mean that did you?

effort to salvage hides for sealing and shall

immediately affix a metal locking tag to the hide that

shall remain on the hide until it is scaled. The

permitee shall have hides and se -- excuse me. The

pennucc shall have the hides sealed at the McGrath Fish

and Game office within 30 days after taking. The

location ofa wounded wolfmust be reported to McGrath

Fish and Game office as soon as possible.

The -- and so this is all the information you went over

with Mr. Haeg. is that correct?

Generally. I don't know if I specifically read those

permit conditions to Mr. Haeg. I did emphasize the -­

this is a little different than somebody that normally

harvests a wolf. The reporting conditions arc a little

bit different so I wanted to make sure that people knew

the area, the methods of take, and reporting

requirements. Although they did -- they were told to

read this before they signed it, so they were

responsible for all of the conditions on the permit

Just wanted to make sure that they were specifically

aware of those three items.

01\(1)'. Did-. do you know if Mr. Haeg made any reports

about wolves taken?

I do have" handwritten record of my own handwriting.

Mr. Haeg did call in and said that he had harvested thre

- 211 -

3

4

6

7

8

9 C)
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II A
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16
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18

19

20

21

22 (1

"..<..1

2~ !\

2:'

02247



STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR ( Aurora Court Reporting )

2.-; answer that.

14 Q And the same was true for Mr. Zellers, too, he had to

25 provide his trapping license ...

- 214-

MR. ROBINSON: No further quesuons.

MR. LEADERS: I'll get my next witness, Judge?

THE COURT: Please.

(Witness summoned)

(Whispered conversation)

MR. LEADERS: Me. Boudreau, that seats going to be for

MR. BOUDREAU: (Indiscernible).

THE COURT: All right. Face the clerk there and

THE COURT: Any redirect. Me. Leaders?

MR. LEADERS: The stale is going to scck to have admitted

Exhibits 20 through 22.

MR. ROBINSON: No objection.

THE COURT: Okay. 20 -- Exhibits 21. 20 -- 20. 21 and 22

you. Before you sit down we're going to swear you in to

testify,

THE COURT: You can just stand by the chair there

will be admitted.

and ..

(Plaintiff's Exhibits 20-22 admitted)

THE COURT: Anything else for Me. Root?

MR. LEADERS: No, thank you, Judge.

THE COURT: Me. Root, can be excused then. Thank you

very much for your time today, Mr. Root, you are excused.

she'll ...

- 216-

I Q Correct.

2

3

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

No.!\

l)

3 A

4 Q

(, A

7

g Q

9 A

10 l)

II

12

13

14

15 A

16 o
17 A

Ig Q

19 A

You meant trapping license'!

Correct.

Because he didn't have to provide a hunting license

(indiscernible)...

No. no hunting license was required for these, it was a

trapping license.

Trapping license was required?

I misspoke,

Other than the being on loan from DOT to work with ADF&G

and Mr. Boudreau in giving out the permits, were you

involved in any of the discussions leading up to or

(indiscernible) creation ofthe predator control

program?

No, I wasn't.

So you don't know why a trapping permit was required?

A trapping license?

A trapping license would be required.

No. I don't.

20 ~~)- Sn you don't know whether that was-so because this was,

21 "considered a trapping activity?

" 1\ 1-- J rcallv don't -- I couldn't really -- couldn't

A Correct, yes.

2 Q And you said that the original map for the patrol -- for

3 the predator control area was expanded?

4 A The original permits that were issued -- the people that

were given maps, were given a map that showed a smaller

6 area that was allowed for the taking of wolves under

7 this permit. During the course of the period of when it

g was -- these -- these penn its were valid, the area was

9 increased and this map here, which was revised on the

10 Ist of March, it had a larger area, and then at that

II time the people that had already been given permits were

12 given copies of the new map. and any permits that were

IJ issued alter the lst of March. those individuals got the

14 new map with the larger area on it.

I ~ Q And the -- and from what I can tell from the permit

Ih conditions on the hack that the permits were valid until

17 Aptil .1l1. 2004°

IX ;\ Sir. I'd have 10 take a quick look.

I'J t) Take a look at condition number 5.

20 A Correct

21 Q So -- and Mr. Haeg got his permit on March 6th was it?

22 A March 51h.

23 Q March 5th. And there was approximately a month and a

24 couple weeks left of... ..

25 A Correct.

- 215 -

I THE CLERK: Please raise your right hand.

2 (Oath administered)

3 MR. BOUDREAU: I do.

4 nIE CLERK: You may be seated.

TOBY BOUDREAU

6 called as a witness on behalf of the plaintiff, testified as

7 follows on:

8 DIRECT EXAMINAnON

9 THE CLERK: Please state your name and spell your last

10 name for the record.

11 A My name is Toby Boudreau, B-o-u-d-r-e-a-u.

12 THE CLERK: B -- could you spell it again?

13 A B as in boy-....

14 THE CLERK: Okay,

15 A .....c-u-d as in dog, r-e-a-u.

16 ..:rHJ~..CLERK: Thank you. Your occupation?

17 A ',Wildlife biologist. ..
~ - . ~.

18 Q And what town do you live in?

19 A Pocatello, Idaho.

20 THE CLERK: Thank you.

21 THE COURT: Go head, Me. Leaders.

22 MR. LEADERS: Thank you.

23 BY MR. LEADERS:

24 Q How long have you lived in Pocatello?

25 A Two weeks.

- 217 -
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o
2 A

(l

4 A

5 o
6

7 A

S Q
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several aspects in enhancing moose...

Yes, sir.

.....populations?

Yes.

Okay.

And to do that, of course, because wolf pack

territories. you know, are normally -- or, you know.

around 500 square miles, and there were five different

packs using the area, we established a larger area to

try to encompass the majority of the range of the wolf

packs that were affecting the 500 square miles of

experimental area. We wanted to remove all the wolves.

And what mechanism was going to be used for removing

those wolves?
,- -

Well, beyond public trapping and snaring, we have a--L __ . _ _ _ - . . )

the Board of Game approved a wolf control program that

involved ~erial guooing';'d land and ;ho~t h'untiog'
L

Now aerial gunning, what is that?

Aerial gunning is shooting from an airplane at a wolf

while it's flying.

A It had -- wellthe objective of wolf control predation ,..j

F" program was to remove the wolves out of the 528 square:'

miles « or 520 square miles around McGrath.

Q Okay. Now what exactly did the wolf predator control

program entail?

I

2 A

3 0
4 A

6

7

8

9

10 0
11 A

12

13

14

15

16

17

18 Q
19

20 A

21

22

23 Q

24 A

25

II /\ I was the'McGrath area biologist.
l_ __ _ '

12 0 What did your dutiesentail. sir?

IJ A My duties entailed wildlife population surveys,

1,1 management reports, setting regulations in seasons and

I:' haggmgs and op -- funning any kind wildlife management

16 programs within the 60,000 square mile area.

17 0 Okay. And how long were you in that position?

IX A Seven years and one month.

19 Q Seven years. The entire time you were here?

20 A Yes.

21 0 And so you left that position?

22 A Yes, I did.

23 Q Just within the last month or so?

24 A Yes. July I st was my last day.

25 Q And during that time frame. Mr. Boudreau, did you then

- 218-

You came from the McGrath area'!

Yes.

How long were you here in McGrnth?

l Iivcd hen: for seven years and one month.

Okay. And while you were here in Mcfh'ath what _. were

you employed?

Yes.

Where wen: you employed?

9 A AI the Alaska Department of Fish and Game.
"-'-.-

I () (> And what 'was-your .posiuon there?

have -- did you help administrate the -- there was a

predator control program for wolves in this area,

correct"

4 A Yes. sir.

() And did you help administer that?

() /\ Yes. I did.

o Call you explain lO the jury what that program was, or

X is?

() A rW~t1. the wolf control program was part of a research

I() program to eliminate -- to look at increasing wolf -~ .

I I moose numbers around the McGrath area by taking or

12 eliminating all sources of predation to within 500

13 square miles around McGrath to see how fast and how big

14 we could get the moose population over the shortest

15 period of time, so ~e moved -- weeliminated human

16 harvest of "loose, moved 125 bears~over two years and

17 began wolf control program in 2003.

IS Q Okay. And the -- so there were multiple phases to the

19 wolf control program, correct? Or I guess aspects of

20 it? The removal of bears.

21 A

22Q

24 A

25 0

(Indiscernible).

I guess that's the -- that's the moose -- that's an

attempt to generate the moose population?

Yes. There were multiple phases.

The wolfpredator control aspect was just one of those

- 219-

I Q Shooting at a wolf while the airplane is flying,

2 shooting at a wolf..

3 A Shooting a wolf from an airplane.

4 Q Aod what is land and shoot?

5 A Land and shoot, I mean is -- the simplest definition of

6 laod aod shoot huntiog is landing the airplane, gctting

7 out of the airplaoe and shootiog of the wolfooce the

8 airplane is landed.

9 Q Now I guess first with aerial shooting. Well, are

10 either of these two methods legal for general huntiog?

II A No.

12 Q Okay. Specifically regarding the land and shoot method.

13 A Yes.

14 Q I mean certainly people can fly,and ....

15 A They just can't -- you mean for, you know, big game

16 animals it's not legal, no.

17 Q Okay. What -- sort of people have to get to huntiog

18 camps, that type of thing, right? They fly into remote

19 sites?

20 A Uh-huh (Affirmative).

21 Q So I assume there's at a point where they can then huot

22 or.,

23 A Yeah, 3:00 o'clock -- 3:00 a.m. the next day.

24 Q Okay. So after -- if you fly on one day, 00 a oon-

25 commercial flight, you have to wait until 3:00 a.m, the

- 221 -
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had a short lapse when the court injunction was filed

And what area was -- did this predator control program

cover?

The Department had to work hard in order to get this

program in place?

Yes.

And it's a fragile footing. I'm assuming?

Yes. We're -- the Department worked pretty hard to

gather the data to support the program for eight years

before it was started. so.

So November, 2003 for a few months, then a brief lapse,

and then it began again, or restarted?

Yes.

~I;"it first_c_o~ere~ a~~~1,710 square rnlleswhlch" ";

'basicallyencircledthe 520· square mile research area.. - - .- .'-'-

Okay:

And that was just kind of an expansion of -- of the -­

of the research area. I have a map of -- and then in --

as of March then it was expanded to 3,200 square feet»

- 224-

5

I

2

3

4 Q

and it was suspended fix a short period ortime and then

went hack in actively December. ------
Okay. There's a court injunction. 'lnfact, i!'~ bee.l~ a. _ j

r-YcryliLigious amfvcry-controversial program, is that

6 c;fair to s_~y?

7 A Yes.

8 Q
9

10 A

II Q

12 A

13

14

IS Q
16

17 A

18 Q

19

20 A

21

22 Q
23 A

24

25

'Y·es.

Okay.~;a wolfis a big -ga~e animal,-COITcc~? -.
L.-·· .

- 222-

Yes.

Okay. And isn't it true there's also some land and

shoot provisions for caribou in certain game management

units like 17?

Yes. here in the Mulchatna range areas, or ..

The Mul..

,....part of the Mulchatna range there is same day

airborne season in the late winter.

Okay. So that's a very specific area and time frame, is

that correct?

Yes. sir.

I assume?

Okay. Generally for big game you cannot -- you have to

-- ifyou Ilv on a non-commercial flight you have to

wait until after 3:00 a.m. the next day before you can

::;!l(l(ll all animal. is that correct?

11\.'.\1 day"

Yt.:S. sir.

And that's for big game animals?

Yes, except I'm deer [think you can fly and shoot the

S<llllL' day ill Kodiak ..

Where there's deer populations and hunting seasons..

Yes.

2 r\

I)

~ ..\

I, l.l
..\

I)

') A

10 Q
II

12

13 A

14 Q
15 A

16

17 Q

Ig

19 A

20 I)

21

"
".c..1

24 A

25 Q
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square miles, because it was -- the wolf pack

territories were found to be bigger than the 1,700

square miles and the program was -- was not being as

effective as -- as we hoped it

Okay. And you said that the program boundaries then

were depicted by -- on map?

Yes.

MR. LEADERS: May I approach?

THE COURT: Yes.

MR. LEADERS: It's Exhibit 22.

(Whispered conversation)

MR. ROBINSON: Number 21?

MR. LEADERS: 22.

MR. ROBINSON: Thank you.

Exhibit number 22, correct?

Yes.

Okay. Do you recognize what this exhibit is?

Yes, I do, it's the map.

Okay. That's the map as far as the map that depicts the

wolf predator control boundaries?

That is the second map, yes.

Okay. The second map. Maybe you can hold that up in a

manner so that the jury can sec. So this is the

enlarged boundaries area?

Yes, sir.

I

2

3

4

5 Q
6

7 A

8

9

10

II

12

13

14

15 Q

16 A

17 Q
18 A

19 Q

20

21 A

22 Q
23

24

25 A

Yes.

Is it also elassilied in any other mea -- by any other

designation?

'-Also a fur bearer. i
Q . Af'" bearer?

-·vis.
And are either of these methods, this land and shoot or

the aerial shooting, authorized for the taking of fur

bearers?

Aerial shooting is not authorized for any of the fur

bearers. Land and shoot hunting -- land and shooting is

authorized for I believe coyotes and otters, and ..

How about for wolves?

No.

Okay.

Is 110t. More likely wolves. lynx. wolverines.

Nnw the _. so these methodologies for taking wolves were

-- typically arc something that we auth -- you authorize

or the Department authorizes as something that would

typically be illegal, is that correct?

Yes, sir.

Okay. Now when did this program, as far as the aerial

predator control aspect of the wolf control go into

effect?

It first went into effect in November 01'2003, and then

- 223 -

IA

2 Q
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4 A

(, A

7 Q
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Ii, A
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25 A
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22 A Yes.

23 <) When did that program, I guess, begin and end, do you

24 recall?

25 A Well. the program actually began, like 1said, in late

- 226-

o And I guess it won't be exact, hut can you somewhat show

.2 us where the original area was?

A Well. the -- the inner dark line hen: that has the words

4 across it. is the experimental area boundary. That's

:"00 square miles. Basically the .- the -- the previous

6 1.700 square miles just gave LIS about a 10 mile buffer

around the area, basically on -- on three sides it gave

R LIS 10 miles. and then on this -- on the western boundary

9 it's actually less than that. And when we expanded the

10 area we moved it south and north because of tile range of

I I the wolf packs that were -- that were basically found

12 during the wall' control program.

13 <) Okay And so -- and essentially it approximately

14 doubled in size. the original area?

15 i\ Yes.

16 Q And that went into effect March l st of2004, is that

17 correct?

Yes.

What was the -- the boundaries or this permit area...

Uh-huh (Affirmative).

Now does it relate in any way to any local game

management areas for hunting?

Yes, it does. The -- when we tried to -- when we

expanded it. of course, we were running into -- we -- we

were fairly close to game management unit boundaries

and, yes, on the northern border from the west corner up

to the farthest northeast point is the game management

boundary between 19-0 and 21- -- 21·A And then-­

which is the Noitnah(ph) drainage, and then the southern

boundary -- this -- this north/south boundary is just a

latitudinal line because everybody uses GPS's nowadays

we thought that just a -- a good latitude -- a good

longitude line would be -- would be good for that. And

then once in the southeast comer it follows the 19-C

boundary which goes down to where it hits the Big River

and then it follows the -- the drainage of the Sulatna

River and is north of the Sulatna because that -- north

of the Sulatna is the 19-E cast boundary and the

boundary of the control area. So the area that the

board has authorized the Department to do control in, so

that goes over to here and then up along the western

boundary is, again, just a longitudinal boundary.

- 228-
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A

2 o
3 A

4 o

6 A
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II
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20

21

22

23

24

25

4MC-04-24 CR

The -- so for -- and there was a predator prog -­

control program for the aerial taking of wolves in

effect in March of2004?

STATE OF ALASKA V DAVID HAEC

18 A Yeah.

19 o
20

21

Okay. How was it that you went about finding who would

be allowed to participate in the program?

Well, the -- the -- the permit program was announced to

the public and applications were handed out and -. and

-- and they were filled out and accepted in Anchorage.

Okay. Was there specific criteria required?

Okay. So what area has the board authorized the control

program in?

In -- in Unit -- in 19-0 east, which is 8,600 square

miles up -- it's 19- -- it's Unit 19-0 upstream of the

Sulatna and Black Rivers, including the Takotna and all

upstream in the North Fork in 19-0.

Okay. So the predator control program is only

authorized in 19-0 east?

out in regulation as to -- but, no. Basically the --

the application had several questions. It asked the

pilot's experience flying, experience with the game

management unit, maybe possible experience wolf -- going

after wolves in airplanes.

Okay. Now -- and so Ihen 1assume, you know, people

applied and decisions were made, right?

Yes.

2

4 <)

7 A

X

<)

III

II

12

IJ

14

15

16

17

18

19

20

21 <)

12

2:l A

24 <)

November. It was stopped for a couple weeks, and then

started again in December and went all the way through,

really, until April 30th.

Okay. In fact, I won't keep you holding that up at this

point. Thank you. Now what was the -- who determined

these boundaries?

Well. it was kind of a conser -- you know, a -- a group

effort. looking at. you know, -- my supervisor and all

the way up to the director basically. you know. took my

input and asked. you know, what's the smallest area that

we can get these wolves taken out of. and do the best

job we can. So there were several -- multiple

iterations of maps to get a boundary until they were

happy of the 1.700 square mile map. And we let that go

for a couple months. and because there were very few

wolves taken and the wolf hunters, or wolf shooters had

seen wolves going out of that 1,700 square mile area and

knew that they were not very far out, the -- it was

decided by the director that we should expand the area

and ..

So the Department of Fish and Game then made those

boundary determinations?

(Inc!iscernible)

And was it part of Department of Fish and Game that

administered this program?

IQ

2

3 A

4

5

6

7 Q
8

9 A Yes, sir.

10 Q
II

12 A

13

14

15 Q
16 A There is some criteria set out in the statute, or set

17

18

19

20

21

22 Q

23

24 A

25 Q Were you involved in the actual decision making process

- 227 - - 229-
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as III who obtained permits"

A Well. I was involved ill but I wasn't the -. I _. I

_l wasn't the only person that made any decisions. It·­

it was a three-step process and it went -- well.

actually probably a four-step process because it-·

6 applicants were sent to myself, to the regional office

7 ill Fairbanks, and headquartered in Juneau.

R Q Okay. Now -- so you did participate in reviewing the

9 applications?

10 A Yes. I do.

II Q Did il -- do you know the individual sitting next -- I

12 guess your right at counsel table here?

13 A Yes.

14 Q Who is that person?

15 A David Haeg.

16 Q Did -- do you know ifhe applied for one of these

17 permits?

18 A Yes. he did.

19 Q Did you review his application?

20 A Yes. I did.

21 Q Arc you familiar with it?

22 A Yes. I am. Relatively familiar.

23 Q Okuv. The.

24 (Whispered conversation)

25 MR. LEADERS: Wail a moment while Me. Robinson ...

- 230-

1 Q And so you reviewed this as part ofthe process. review

2 process?

3 A I -- I reviewed all the applications that were taxed to

4 me.

5 Q And about the third page of this application it

6 indicates Mr. Haeg's qualifications to the program in

7 Unit 19, is that correct?

8 A Yes, sir.

9 Q Talks about his pilot qualifications, as pilot in

10 command?

11 A Uh-huh (Affirmative).

12 Q Time. And then his hunting qualifications?

13 A Uh-huh (Affirmative).

14 Q What does it state under hunting qualifications?

15 A It says grew up in a remote wilderness where hunting and

16 trapping was a integral part of life. Learned to trap

17 and hunt big game alone at age 16. Became an assistant

18 big game guide at age 21. Registered big game guide in

19 Unit 19 at age 25. and is eurrently a licensed master

20 big game guide in Unit 19 at age 38. Has taken up to 14

21 wolves per season in Unit 19, and is an expert at

22 tracking and locating.

23 Q It indicates approximately -- well, let's see.

24 Registered big game guide in Unit 19 at age 25, and

25 master big game guide Unit 19 at age 38. right?

- 232 -

22 0 Okay. Do you know -- is this an application you

23 reviewed?

24 A Yes. it is. It was actually submitted to ADF&G on

25 December the 12th. 2003 at II :53 a.rn.

- 231 -

(Pause)

2 MR. LEADERS: May I approach the witness. Judge?

THE COURT: Go ahead.

4 Q Prosecution Exhibit 23. correct?

A Yes.

6 Q On the corner there.

7 A Uh-huh (Affirmative).

X Q And I'll hand that to you, and do you recognize what

<) that is'!

10 A Yes.

II Q What (indiscernible) familiar?

12 A It's -- iI'S the application of David Haeg and -- to get

J J a permit to take wolves in...

14 Q Is that the ..

I ~ A

1(, t)

17 ..I

IX

Il) C)

20

21 t\

..... 19-D east.

Excuse me?

11\ -- iI'S his application to take wolves in 19-0

()kily When was that application submitted. do you know?

Docs ;\ indicate?

II doesn't.

I A Yes.

2 Q And he showed a pretty significant amount of hunting

3 experience, or would indicate a significant amount of

4 experience in the area, is that correct?

5 A Yes, sir.

6 Q His knowledge of the geography of the area was important

7 to the permit?

8 A Yes, it was.

9 Q Under pilot in command, do you see that?

lOA Und -- on the third page here?

II Q Third page, yeah, that's correct. The.....

12 A It's -- yeah, it says -- and it's 7,000 total hours,

13 6.000 in PA 18 Super Cubs or PA 12 Super Cruisers. low

14 level, and shoot/trap in leg hold and snare trapping.

15 Q So 10 -- in low level land and shoot, trapping, leg hold

16 and snare trapping"

17 A Le -- leg, yeah.

18 Q Okay.

19 A Guiding and herring spotting.

20 Q That indicates an amount of time -- how many of those

21 hours does it indicate were spent inside Unit 19?

22 A Over 3.000 of these hours were inside Unit 19.

23 Q And indicating a significant knowledge of the area?

24 Which would be important beeause this is the

25 geographical boundaries are signifieant to this program.

- 233 -
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correct?

4MC-04-24 CR
I asked a follow up question of why not.

I need a clari fication, When you mean you, do you mean

6 ADF&G? When he says anything you can do about it?

7 MR. LEADERS: I can rephrase.

8 Q When -- if someone -- okay, was there anything the

9 Department could do about someone aerial shooting or

10 land and shoot hunting for wolves outside the control

II program, or anything the control -- based on this

12 control program, was there anything that could be done

13 if someone land and shoots or aerial shoots wolves

14 outside of the boundaries?

15 A Well, I mean, of course, enfor -- enforce the

16 regulations that applied to, you know, land and shoot or

17 aerial gunning outside the area, which falls into the

18 Airborne Hunting Act and same day airborne hunting.

19 Q Okay. So there's nothing you can do under the authority

20 ofthe permit, is that correct?

21 A The permit does not allow you to conduct either of those

22 said activities outside of the control area boundary

23 area.

24 Q So if someone engages in those activities outside the

25 boundaries what are they doing?

- 236-

:2 A Yes. sir.

::; () Now that's Mr. l lacg's apr -- part ofMr. Hacg's

:.l application He -- was Mr. Hacg actually authorized to

receive a permit?

6 A Yes.

7 () Okay. And when was Mr. Haeg's permit issued to him?

R A I believe some time in the first week of March. I was

9 at the Board of Game meeting when that occurred.

10 Q Okay What would that permit have authorized Mr. Haeg

11 to do?

12 A It would have authorized Mr. Haeg to conduct aerial

l J gunning and/or land and shoot. taking of wolves in --

14 within the permit area in 9 -- within 19-E east for a

I ~ .LW() square mile area

I h () The permit. did it give -- did it authorize any conduct

17 .uuxidc that control area?

IX i\ No

It) Q Okay. Did it control any conduct outside that permit

20 area?

21 A No.

22 Q If someone were aerial hunting or land and shoot hunting

23 for wolves outside that control area, is there anything

24 you could do under the permit?

25 A No

- 234 -

2

3

4

MR. LEADERS: Why"

THE COURT: And he was explaining why not

MR. ROBINSON: So when you -- I guess I need to -- maybe

o And why is that?

A The permit boundaries are specifically denoted in here

] that only those activities can take -- can take place

.4 within the specific geographical boundaries laid out by

latitude and longitude lines and physiographic and

(, hydrographic boundaries that arc laid out on this map,

and in meets and bounds descriptions on the permit which

he had to sign as to being fully read and understood

(I those conditions and area.

III MR. ROBINSON Your Honor, I'm going to object to this as

II uou-u-sponsivc Wasn't the question what you could do about

I --, ir

I' MR. LEADERS: No, I asked him why he couldn't -- why the

14 permit didn't authorize it, that's what he's explaining is

15 the Iimita...

16 MR. ROBINSON: No, but I thought the question was if the

17 perrnitee went outside of the boundaries is there anything you

18 could do about.

19 THE COURT: And he said no ....

20 MR. LEADERS: No ...

2 I THE COURT: ....and then ....

22 MR. LEADERS: 1guess -- was there anything that could

23 be done under the permit, and he said no ..

24 MR. ROBINSON: Oh, there was another question?

25 THE COURT: Yeah, there was -- he said no and then he

- 235 -

I A They're breaking the law.

2 Q What law?

3 A The Airborne Hunting Act and the regulations in that

4 green book that says that you can't hunt using an

5 airplane for same day airborne for wolves.

6 Q Okay. The -- now -- oh, the permit that Mr. Haeg

7 received, did it have any conditions, as far as what he

8 needed to do in order to -- or under the permit if he

9 took any wolves?

10 A Yes, it had stipulations as to how he needed to report

11 the take of wolves and to -- in regard to getting the

12 wolves sealed.

13 Q Okay. In fact he had to -- those were conditions that

14 were codified by regulation, correct?

15 A Yes, sir.

16 Q 5 AAC 92.039 was a regulation enacted to institote this

17 program, right?

18 A Yes,

19 Q And it set out those restrictions...

20 A Yes.

21 Q .....or the conditions, excuse me?

22 A Yes.

23 Q Among those was a -- the person would have to report the

24 number of wolves and the location -- location those

25 wolves were taken?

- 237 -
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Yes.

So any wolrtakcn under the program would require two

seals'?

IQ

2

3 A

- 240-

4 Q Kind of the -- the seal everyone is required to provide

5 at that time was like a brown seal. is that correct?

6 A Ycs.

7 Q A band?

8 i\ Yes.

9 Q And for the predator control program was what?

lOA Ycllow metal.

I I Q Yellow metal?

12 A Uh-huh (Affirmative).

13 Q Now it's also a requirement to provide -- any other

14 information required by the Department?

15 A Yes.

16 Q And to provide biological samples or specimens if

17 requested?

18 A Yes.

19 Q Okay. Now·- and this -- now the predator control

20 program is by definition limited to the specific area

21 authorized, is that correct?

22 A Yes.

23 Q Okay. If you're taking wolves outside of the specific

24 area are you engaged in predator control.. .

25 0609

taken under the program. Have to do that by -- what

tvpc or information would have to be provided for

lociuion?

Oknv. They'd also have to -- you said that they'd have

to have them sealed?

Yes.

And that would have to -- for this program have to occur

here in McGrath?

Yes.

And what was that process?

That process is just -- you know, basically presenting

the hides to fish and gamc, putting the metal lock and

Sl.::<I1. lilling out a form that entails the -- the seal --

I mean the plastic lock and seal, the siting seal.

Filling out a form that has the name. address, license

number of the -- ofthe person sealing the wolves. It

has the -- the name and location of the sealer, and

whether they're an appointed sealer or fish and game

- 238 -

Latitude and longitude of till' GPS coordinates for the-­

fur the kill locations. and also GPS locations for any

wolves that were wounded and not recovered.

A YL'S. And then seal them in an ADF&G office. And

2 nctuallv lor that program it was specifically in

.1 Mct.irnth

OI\;IY. So have to report number and location of wolvest)

t,

1\

<)

III

II t)

12

13 A

14 Q
[5

16 A

17 Q
18 A

19

20

21

22

'"_.,
2'1

25

2

3

4

6

7

8

9

10

II

12 Q

13

14

15 A

It>

17 Q

18 A

19 Q

20

21 A

12

23 Q

24

25 A

sealer. has the date and then it has in there -- below

that it has the seal number, the -- a couple codes which

are fish and game codes like the sub unit code and then

a -- another code for the purposes of tracking harvest,

and then the location of the take, of -- of -- a brief

location of the take. Then the method used to take. the

method used to transport the harvester to how he got

there, and the color of the wolves and how many were in

the pack are -- are all part of that form. And -- and

there's -- each line for each -- each individual animal

taken, and a seal for each.

So that was -- all that information was *. if you took a

wolf under the program it was required to be provided to

the Department?

Yes, that -- that information is required for every wolf

taken.

For every wolf?

Yes,

Now for the program there was also an additional

identification mechanism. isn't that correct?

Yes. we had .- we had separate seals and -- and we also

had 1O get latitude and longitude, you know, locations.

Okay. Now you say separate seal, was that in addition

to or I guess instead of?

In addition to.

I (Tapc change)

2 4MC-05-II/Side A

3 0609

4 MR. ROBINSON: Yeah, that calls for speculation on the

5 part ofthis witness as to what's in the mind of somebody who

6 is outside of the area. And so therefore, to have Mr.

7 Boudreau give his opinion is not a stated fact. He's not

8 stating a fact, he's giving an opinion and his opinion is

9 speculative.

10 MR. LEADERS: He's stating a fact based on thc

II application of the predator control program, the game

12 management.,

13 MR. ROBINSON: No ...

14 MR. LEADERS: .....program, and its definitions.

15 MR. ROBINSON: No, he's not. He's not. The state is

16 asking him to come up with an ultimate fact determination

17 that this jury is to decide.

18 THE COURT: Wait·· wait, was -- reached -- tell me again

19 how you stated the question?

20 MR. LEADERS: If someone takes a wolf outside of the

21 specified or the designated geographic area of the predator

22 game management program, are they engaged in predator

23 control?

24 MR. ROBINSON: That's the ultimate .. that's ultimate

25 fact for the jury....
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taken?

.....or inform Mr. -- Trooper Gibbens of all the wolves

I A The date is March 21st. 2004.

2 Q There's information regarding where the wolves were

3 taken, is that correct?

4 A Yes, sir.

5 Q And where does that indicate?

6 A Big River, near Lone Mountain.

7 Q Okay. AU three of them? I mean how many wolves are

8 aetoally sealed on this then?

9 A There are three -- three wolves sealed on this sealing

10 form, And there's in parens that all three. same

II location.

12 Q Does it indicate when the wolves were taken?

13 A In March.

14 Q Of2000..

15 A 2004.

16 Q Okay. Not a specific date with that?

17 A No.

18 Q Okay. And a method of taking?

19 A Same day airborne.

20 Q And a method of transporting them?

21 A Airplane.

22 Q The » there's seal numbers located .. or registered on

23 the form, correct?

24 A Yes.

25 Q What do those relate to?

A I informed Trooper Gibbens of all the kills that were

taken.

I information passed on to you?

2 A Yes.

3 Q Did you pass that information on to anyone?

4 A I passed it on to Trooper Gibbens.

Q Okay. Anyone else?

(, A Well. basically I was required -- every time somebody

7 reported the taking of a wolf in the predator control

S program I was required to e-mail a half dozen people

9 throughout the Department, including headquarters, that

I() more wolves had been taken.

I I 0 Okay. Now you said you reported Mr. Haeg's -- the

I:?: wolves that he reported. you informed Trooper Gibbens of

1~ that?

14 A Yes, sir

15 Q Did -- was that unique to Mr. Haeg or did you

16 report., ..

17 A No.

IX Q

19

20

21

22 Q Did you have any contact with Me. Haeg about wolves he

23 had taken?

24 A I was there when Mr. Haeg came and sealed his wolves.

25 Q When was that?

·243 - ·245·
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A Those -- the first three relate to the sitingseal

2 numbers that we seal all wolves with. and then there's

4MC-04-24 CR
A Yes.

2 Q Okay, And one orthe-- it's required that an individual

.'
4

the threeother seal numberswhich arcthe metallocking

scats that were issued to pcrmitccs.

3

4 A

sign thatscaling certificate, isn'tthatcorrect?

Yes, sir.

MR. LEADERS: May I approach the witness again. Your

l) Honor')

<) Okay.

() i\ So when they took a wolf they had to applythat seal to

each animal

III

II

12 (l

J:l_._--
14 A

15 o
16 A

17 Q
18 A

19

20 (l

21 A

22

2J Q
24

25 A

THE COURT: Uh-huh.

(Whispered conversation)

Handing youwhat's been admitted as Exhibit number 20,

identified -- it was identified a<; Mr. Hacg's permit.

Uh-huh (Affirmative).

Onthe bottom there's several numbers in serial..

Yes.

What are those numbers?

Those numbers are the « are the recorded numbers of his

locking tags that he was issued before the .....

The....

.... program, to apply to each wolf that was taken in

the program.

And that's that additional locking tag or

identifier..

Yes.

- 246-

5 Q Did Mr. Haeg sign the scaling certificate..

6 A Yes, he did.

7 Q Did you actuallyobserve him sign it?

8 A Yes.

9 Q Okay. Above the signature there's a notation indicated

10 that falsification ofinfonnation on this form is

II punishable under AS. 11.56.210(a), isn't that correct?

12 A That's correct.

13 Q Now _. and thal-- below that then it states I certify

14 thatthe information providedherein is accuratea-n'd----

15 true to the best of my knowledge?

16 A That's correct.

17 Q Followed by a signature line, correct?

18 A Yes.

19 Q And is that signature line where David Haeg signed?

20 A Yes, it is.

21 Q And you -- there's a date there ofJ-21-04?

22 A Yes.

23 Q Is that the date he signed it?

24 A Yes.

25 Q Now there's a second page to that, is that correct?

·248 -

C) .that you've talked about earlier?

;\ The yellow tag, yes.

.' C) Okay. And do those numbers correlate to any numbers on

·1 .- or the tags identified on the sealing certificate?

..\ Yes. it correlates number 100541. 100542 and 100543 are

I, 011 the permit to take wolves using aircraft, and written

011 tile furscaling certificate, both.

(l Okay. Now the form also indicates thatthe color of the

'I wolves were all -- all three were gray, correct?

10 A Yes.

II Q And the pack they were taken out of?

12 A Yes. the num -- the number in the pack.

11 (l Number in the pack, excuse me.

14 A Yeah.

15 Q Now who providedthe informationon the form?

II, A Me. Hacg.

17 <) Okay. Did he fill it out or., .

IS ;\ No.

1'1 I) Who Iilied il out?

20 1\ Most or thai writing is mine.

21 o may So you filled in most ofthe information and'

2~ where did you gel that from?
). A I asked Mr. Haeg.-.'
24 (l So yDU had directconversation, discussion with him

2:' about these issues..

- 247 -

I A Yes.

2 Q What's the information contained on the second page?

3 A It's the supplemental sealing form, and it includes the

4 name David S. Haeg, his trapping license number, the fur

5 bearer sealing certificatenumberwhich the numberoff

6 of here from the upper left-hand comer. It includes

7 the date of the FF .. FAA tail number from the airplane

8 that was used. The date that the wolves were taken, the

9 locking tag number and the seal number for those .. each

10 individual wolf.

II MR. LEADERS: Judge, the state would seek to admit

12 Exhibits 23, Mr. Haeg's application; and 24, the March 21st,

13 2004 sealing record of Me. Haeg,

14 MR. ROBINSON: No objection.

15 THE COURT: Okay. Exhibit .. that was 23 and 24, right?

16 They'll both be admitted then.

17 (Plaintiffs Exhibits 23 & 24 admitted)

18 MR. LEADERS: I have no further questions.

19 l1fE COURT: All right Me. Robinson?

20 MR. ROBINSON: Yes.

21 TOBY BOUDREAU

22 testified as follows on:

23 CROSS EXAMINATION

24 BY MR. ROBINSON:

25 Q Mr. Boudreau, you said you were the area biologist here

- 249-
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frame?

for seven years?

;\ Yt.:s. sir.

] Q Which seven years? lfyou can just give me a time

A May l Sth -- May 16th. 1998 to July the lst, 2005.

() (l When you became the area management area -- is it called

7 area management biologist?

8 A Wejust call them the area biologist. Area biologists.

9 The fish guys call them unit biologist.

10 Q And the game guys have a different name?

II A Yes. sir.

12 Q But you're in charge of managing the .~ a particular

13 geographical area, right'!

14 A Yes.lam

6 Q As the area biologist?

7 A Yes, sir.

8 Q Now during your participation in these Board of Game

9 meetings was it -- wasn't it your understanding that if

10 there was an implementation of the predator control

11 program that that program would not be considered

12 hunting?

13 A Yes.

14 Q And why was that?

15 A Because it's predator control.

16 Q So there's a difference between honting and predator

17 control, right?

18 A Yeah.

19 Q Now when the penn it was issued to Mr. Haeg on March 5 of

20 2004, I noticed that there was a requirement -- you can

21 take a look at this. it's already been admitted.

22 There's a requirement ofMr. Haeg of his trapping

23 license number. Correct?

24 A Yes.

25 Q Why was it, Mr. Boudreau. that Mr. Haeg was required to

- 252 -

Well. I participated in 2004 and 2002. and 2000. and

actually had a special Board of Game meeting in May of

2001 that was just for Unit 19.

And those you personally participated in'!

Yes. sir.

I A

2

]

4 Q
5 A

- 250-

What is that area?

That area is the Kuskokwim drainage, upstream from and

including lower Kalskag on the Kuskokwim. It includes

the upper Noitna River and from the Big Mud River

upstream It also includes the drainage of the Yukon

between upper Eagle Island and Pine -- and the village

or Paimiut over on the -- which is basically just

downstream of (indiscernible).

Does that area include all of Unit 19 -- in Unit 19?

Yes. it does. It includes all of Unit 19 and soh-unit

21-A and 21-E.

15 Q

16 A

17

IX

19

20

21

22

23 o
24 A

25

Q Now while you were the wildlife biologist with those

2 game management areas how often did you participate in

3 Board of Fishery -- I mean Board ofGame hearings

4 concerning the predator control program for wolves?

A Well, I believe..

6 Q And by participate I mean like either wrote reports or

7 attended meetings yourself, gave staff comments, et

8 cetera?

'J A Well. there has been a -- on the books by the Board of

1(J Game wolf control program since 1995 in Unit 19-0 east

11 before I came here. Although nothing was done for eight

12 veurs. as far as doing something on the ground. other

J.1 than the fish and game doing studies to support the

14 science ~- to get the science to back up predator

I':; control. I can't tell you how many times the board has

1(, talked about -- in fact, every -- well, I -- 1can tell

17 YOLl. every spring they wanted an update on what the

18 Department was doing on predator control even before the

19 Department was doing _. taking any intensive management

20 activities for programs. I didn't participate in -- I

21 only participated in every other year in thosc Board

22 meetings because my supervisors gave that report that I

23 summarized.

24 Q So between 1998 and 2005 what were those every other

25 years that you participated?

- 251 •

I have a trapping license in order to get a predator

2 control permit?

3 A I don't know.

4 Q As the area biologist yoo didn't understand why the

5 Department of Fish and Game was requiring a trapping

6 penn it to receive a predator control permit?

7 A Well, I can only surmise that it's because it's not

8 hunting.

9 Q Because it wasn't hunting, correct?

10 A Yes.

II Q Trapping isn't hunting either, is it?

12 A Well, I guess not.

13 Q What are prey animals, Mr. Boudreau?

14 A Prey animals are animals that feed predators.

15 Q And your Unit is 19,21 and22?

16 A 21-A and 21-E are the two..

17 Q 21-A and 21-E. What are tlte prey animals in those

18 onits?

19 A Well, they range from voles to moose.

20 Q Moose is an important prey animal in those game units"

21 A In -- in some of those onits, yes.

22 Q What aboot 19?

23 A In parts of 19, yes.

24 Q And why arc they important?

25 A Because they have a fairly large bio mass.
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THE COURT: Okay.

THE COURT: I'm sorry. they have a fairly large. what?

2 A Hio mass Thcy're large.

:.1 A The)' weigh a lot.

() They weigh a 101. What arc their connections with human

() lise. these large bio mass 11100se?

!\ Moose are an important food source for people in the

B upper Kuskokwim.

l) () I~ McGrath considered upper Kuskokwim?

I 0:\ Yc-,

I I () Nichului"

I ~ .'\ l'l':-'

Il () Lime Village'?

14 A Yes.

J:) 0 And how important is it lor those people in those units?

16 A Moose is probably one of the primary protein sources of

17 wild game.

18 0 Of wild game. As the area biologist you issue penn its

19 for subsistence activities?

20 ;\ No. sir. 'mean I •• I was involved in one and two tier

subsistence activity and sports activity?

Yes, sir.

Is there a distinction in activity, however. between a

subsistence hunt and a sports hunt? In other words the

purpose for somebody hunting for subsistence: reasons is

different than somebody hunting for sports reasons?

Those arc personal values.

You mean personal purposes?

Those arc personal value judgments as to how people usc

resources.

In your experience as a wildlife biologist have you ever

done any fisheries management?

No, sir.

So it's all been game?

Yes, sir.

Now I take it that in the sport hunting or general

hunting situation there's the -- there arc areas that

are closed as well as areas that are open, correct?

Are you referring to resident and non-resident hunting?

Well, I'm just deterring to the fact that isn't it true

that in your experience of managing game as a wildlife

biologist in Alaska, in the area of management -- area

biologist in Alaska that there are areas that are open

for hunting and areas that are closed for hunting?

There are - there arc lands closed to hunting for

- 256-

6

7 A

8 Q

9 A

10

II Q

12

)] A

14 Q
15 A

16 Q

17

18

19 A

20 Q

21

22

23

24

25 A

I

2 A

] 0
4
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hunt. but all the hunting that goes on around McGrath is

general season hunting, or registration penn it. has

nothing to do with subsistence.

An: you aware of subsistence in your game unit areas

like Unit 19?

21

22

23

24 0
25

A Well. under state regulations currently there is no

2 subsistence hunting. It's everyone's equal. All

.3 residents or the state of Alaska.

4 <) Sll you're saying there's no distinction between a

subsistence hunting and sportsman?

(, .'\ There's no dif -- there's -- I'm saying that there's no

difference between any resident of tile state of Alaska.

1) Q For residents?

9 A Yes. sir.

10 Q In your -- aren't Tier II permit hunts subsistence

II hunts? You have to have a license for it.. ...

12 A Well, they're not subsistence hunts, they're for people

13 who have a history of hun ling in an area, usually where

14 game populations are ..

I 5 0 Depleted?

16 A Yes. That can sustain general hunting seasons, yes.

I 7 But they're not subsistence hunts because anybody can

18 get their -- somebody from Anchorage who has a history

19 of hunting can get the same permit that somebody from

20 Lime Village has.

21 0 Well, let me understand this, Mr. Boudreau. Are you

22 saying that under Alaska licensing, for purposes of

23 hunting. there is no license for subsistence hunting?

24 A No, sir. there is -- there is not.

2) 0 So if you get a hunting license that includes both

- 255 -

I everybody.

2 Q And so ifsomebody had a hunting penn it and hunted in a

] closed area could still be hunting but just in a closed

4 area, right?

5 A They would be hunting out of season.

6 Q Or it could be during season but in a closed area?

7 mean there's a difference between seasons and areas

8 aren't there?

9 A Yes.

10 Q A season tells you how long it would he to do an

II activity, right?

12 A Uh-huh (Affirmative).

13 Q An area tells you where you can do it, right?

14 A Yes.

15 Q So somebody could have a hunting license and be hunting

16 in a closed area but they'd he still hunting, just

17 hunting in a closed area, correct?

18 A That is -- that's poaching.

19 Q Well, poaching is a value judgment, isn't it?

20 A No, it's hunting outside the legal regulations.

21 Q Yeah, but it's still the activity of hunting, isn't it?

22 A No, it's pursuing game but it's illegally pursuing game.

23 Q Yeah, illegally pursuing game. Is that what you call

24 it?

25 A Well, it's not hunting.

- 257 -
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(.1 wc!l. is thai because hunting is something that is only permit? You never talked to your supervisors about

authorized? 2 that?

THE COURT: I'll allow that question.

...about why a trapping penn it was required to gct a

predator control permit?

I was told that that's the way it was.

MR. ROBINSON: Give me a second ....

(Whispered conversation)

Now this program was implemented by the Department of

Fish and Game, right?

Yes.

And it was the Department of Fish and Game that actually

decided what areas would be open for the taking of

wolves through the aerial shooting and lond and shoot

program?

The Boardof Gome actually specified those areas.

Well, how did the expansion occur? From.....

Well, the -- the Board of Game authorized wolf control

in the larger lirea and then the Department, based on the

objectives of the -- of the study, decided --they--

- 260-

MR. LEADERS: Calls for hearsay.

MR. ROBINSON: My question -- well, it's 0 state

department.

Q I was just wondering ifyou ever talked to your

supervisors ..

3

4

6

7

8

9 Q

10

II A

12

13

14 Q

15

16 A

I7Q

18

19

20

21 A

22 Q

23 A

24

25

.'\ It could mean a lot to (indiscernible).

(,l And therefore if it's nol authorized then it's not

luuuing" Is that your opinion?

(1 /\ It's poaching.

() 1)(1 you know of any regulation that calls that activity

X poaching'? Can you point to any specific language in any

<) regulation that calls hunting in a closed area or laking

I() game in a closed area poaching?

[I A No.

12 Q So poaching, like I said, is 0 value judgment, right?

13 A No, I -- well, I don't -- no, I don't think it's 0 value

14 judgment.

15 Q Well. I mean it's a term that you give to an activity

16 that gives it some sort of value, like some illegal or

17 wrong conduct but it isn't something that's lawfully

1S recognized by a word or a phrase in a regulation, is it?

19 A That's correct.

2n Q Did I hear you say that there wasn't anything that ADF&G

21 could do if somebody violated the conditions ofthe

22 permit that they were given to aerial shoot or land and

23 shoot wolves?

24 A They can take their hunting license.

25 Q Oh, so there is something you could do. I thought you

- 258 -

Your testimony was that the boundaries have never been

expanded beyond 19-0 east, correct?

That's correct.

But that isn't true, is it? They have been expanded

beyond 19-D east to include 19-D, 19-A and 19-B,

correct?

MR. LEADERS: Objection, relevance.

- 261 -

they set the -- they set the boundaries.

The Department....

Of -- of the specific approved control area,

So the Department did set the boundaries?

Yes. Inside -- within the board -- within the

boundaries that the board hod laid out.

And, in fact, the current boundaries go all the way to

19-A and 19-D and 19-E, don't they?

MR. LEADERS: Objection, relevance.

THE COURT: Don't answerthat yet. Mr. Robinson?

Well, you said the boundaries have never been expanded

beyond 19-0. That isn't true, is it?

THE COURT: Well, the ..

MR. ROBINSON: Well, that was the answer to that

question. So I'll withdraw..

THE COURT: Well, the bound ..

MR. ROBINSON: ..... the question and ask it again.

THE COURT: Okay.

I

2 Q
3 A

4 Q
5 A

6

7 Q
8

9

In

II Q
12

13

14

15

16

17

18

19 Q

20

21 A

22Q

23

24

25

I hod said there was nothing that ADF&G could do, but

2 apparently there are things that they can...

3 A Well, after -- after the fact, if ADF&G knew that

4 something was going on..

Q Well. I understand that, but the question was from Mr.

6 Leaders ifsomebody hunted --I mean if somebody aerial

7 shot or land and shoot a moose [sic] outside of the

8 permitted area, what could ADF&G do and you said

9 nothing. You remember that?

In A Yes.lmisspoke.

I I () You misspoke. Because under the permit conditions the

J 2 permit could be revoked. right?

IJ A Yes.

14 () Not only for that violation of the penn it condition but

1-) any violation of the permit conditions. right?

l(l A Yes

17 <) When you say that your supervisors participated in the

1X hoard meetings who would have been your supervisor?

19 A My direct supervisor was Roy Nowlin(ph).

20 Q Who"

21 A Roy Nowlin(ph). he's the management coordinator, and his

22 supervisor is the regional supervisor in Fairbanks. His

23 name is David James.

24 Q David James. And they never told you why a trapper's

25 license was required to get a -- this predator control

- 259-
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2

3

'I

(, 1.1

R

C)

10 A

II

12

13

14

15 Q
16 A

17 Q

IR

19 A

20

21

22

23

24

25

THE COURT: What -- wait.

2 0 Isn't that correct?

i\ No.

4 THE COURT: Wait. wait.

MR. ROI3INSON: He says -- he answered

6 (indiscernible) ....

7 THE COURT: When there's an objection you wait.. ..

R A Oh, I'm sorry.

~ THE COURT: Okay.

10 (Whispered conversation)

II Q Now isn't it your testimony that one of the reasons that

12 till' Department expanded the area from what it was prior

13 to March of 2004 was because the program..

14 MR. LEADERS: Objection. Judge, relevance.

15 TI-IE COURT: Well. we're talking about March, 2004 ..

I (, MR. ROBrNSON: Well, you asked ..

17 THE COURT: ..... expansion. He was referring to the

IR March, 2004 -- or the expansion that was ..

19 MR. ROBrNSON: March, 2004 expansion.

20 MR. LEADERS: Okay. I apologize. I thought you were

21 talking about expansion in the past..

22 THE COURT: Go ahead.

23 Q Was that the program was not effective as hoped?

24 A The reason for the expansion was because the five main

25 wolf packs that occupied the 520 square miles around

- 262 -

McGrath used an area larger than the original 1,700

square mile control area that was first set out, and it

was expanded to include a great proportion of the range

orthe wolves of the five wolf packs that moved in the

520 square mile area.

But I thought I heard you. Mr. Boudreau, testify on

direct examination that one of the reasons that it was

expanded was because the program was not as effective as

hoped"

That's correct, because the wolves -- the -- the members

otthe five wolfpacks used -- used -- were using an

area larger than 1,700 square miles, and it was expanded

so the program could be more effective at removing the

wolves out of the research area.

What was hoped?

The objective -- you mean the objective?

Yeah, when you said the program was not as effective as

hoped. what was hoped?

Well. biologists don't talk about hope. but our

objective was to remove 100 percent of the wolves out of

the 520 square mile area. To do that we set out with

the first boundary of 1,700 square miles and then

expanded it out to 3,200 square miles to try to maximize

the number of moose surviving over winter and being able

to produce calves (indiscernible) the moose population.

·263 -

Q Was there a quota on the number of wolves that could be

2 taken?

3 A There was a guideline.

4 Q What was that guideline?

A It was 40 -- 45 to 55 wolves.

6 Q 45 to 55 wolves.

7 A Uh-huh (Affirmative).

R Q Was that because that what was exp .. the number of

9 wolves that was estimated to be in the five wolf packs

10 that were considered the predators on the prey animal in

II the McGrath area?

12 A Yes.

13 Q Wolves arc migratory, aren't they?

14 A They have pack territories.

15 Q And then they move around?

16 A They have pack territories.

17 Q Well, what is a pack territory?

18 A Pack territory is the area in which a pack exists over a

19 given period of time. it's usually about 500 square

20 miles in Alaska. Four to 500 square miles.

21 Q That's quite a big area?

22 A It's 25 miles by 20 miles.

23 Q More than a house fly, isn't it? I mean it's a pretty

24 big area, right?

25 A It's .. well, it is by Alaskan standards. it's more

- 264-

1 (indiscernible) area, but yes. You know, it's not as

2 big as a grizzly bear home range.

3 Q You mean they don't range as much as a grizzly, but

4 their range is a substantial amount of area?

5 A Right.

6 Q 25 by what?

7 A 20.

8 Q 25 by 20 miles?

9 A Yes.

10 Q So wolves that are in 19-D east could move out of 19-D

II east, come back to 19-D east and range within that 500

12 square mile area, right?

13 A Probably parts of the time they may move out.

14 Q In and out, right?

15 A It's conceivable.

16 Q I'm looking for a regulation (indiscernible). I've got

17 them. Now each predator control program is to be

18 administered by the Department of Fish and Game employee

19 in the Department, the office nearest to the wolf

20 control area, right?

21 A Well, kind of. I mean it's -- it's -- it's administered

22 through the regional office and through the area office,

23 and somewhat, you know, through headquarters.

24 Q Are you familiar with this regulation 5 MC 92.11 O?

25 A I know where it is in the book.

- 265 -
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I

2

3 Q
4 A

6

7 Q
8

9 A

10

11 Q
12

13

14

15

16 A

17 Q
18

19

20

21

22

23

24 A

25 Q

DNR. yes

I'm sorry, DNR.

Q l mcan it's something vou should be interested in ifyou

arc g(ling 10 be part ofthe administering ofthe

predator control program for wolves. right?

l'es.

So if that regulation says each program will be

administered hy a Department employee in the

Department's office nearest to the wolf control area.

you wouldn't disagree with that would you?

Well. I mean I was -- it's -- it's -- it was through the

regional office and through lh,earea oflicc.

So you guys kind of fudged on what the regulation

required? Is that what you're saying?

No, just the lack of manpower in McGrath.

Lack of (indiscernible) on-hand help in thc McGrath

area? You were it. basically?

Not during the -- the course of this operation, no. AJ

Root was there to help and .- and I guess during that

year -- last year. it was both through the regional

office and during last -- and when AI was here, you

know. he -- he made it more centralized in the McGrath

office.

And he was on loan from DOT to help out ADF&G, right?

He was a seasonal -- he's a seasonal technician from

II

t)

h

X

9 A

10

II Q
12

13 A

14 Q
15

16 A

17

IR

19

20

21

22 Q
:2.1 A

2~1

2~ o
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!I v~s I

() The Department of Natural Resources, all right. But 2 A

anyway. by regulation J guess the administration of this 3

4 program was to fall on your shoulders but regional 4 Q
helped you alit? 5

6 A Yes. 6

7 Q Now you said that you were involved in determining which 7 A

g permit applications -- which permitee applicants would 8 Q
9 get a permit. What role did you actually play in making 9

10 that determination? 10

II A Ijust reviewed the applications and -- and there was a 11 A

12 .. kind of a committee of my supervisors and myself and 12 Q
11 they came up with names. 13 A

14 0 So .. 14

15 A Based on experience... 15

16 0 . . .there were three of you on this committee? 16

17 .'\ Well. and -- and headquarters was involved also. 17 Q
IS 0 How was headquarters involved? 18

19 A Because when -- Matt Robe(ph) is the current director 19

20 had -- he's the one that, you know, made the final 20

21 decision. 21

22 Q So there were four of you on the committee? 22

23 A At least. 23 A

24 0 And so of those four what role did you play? 24 Q
25 A I played a similar role as everybody else. I reviewed 25 A

- 267 -

act under the permit in a timely manner?

There's no indication in the application that he

wouldn't.

Well, that was one of the qualifications of getting the

permit was a commitment to act under the permit in a

timely manner, right?

Yes.

And that had to be demonstrated by capability -- by

capability to be able to commit yourself to act in a

timely manner, right?

I would assume so.

And is that what you saw in Me. Haeg's application?

I didn't -- I was at the Board of Game meeting when Dave

Hacg was notified that he got an app -- he got a -- he

got a permit. I was not involved in the decision

process to give Dave Haeg the permit .

Oh, okay. That helps for me to understand what role you

played. Tell me the role you actually played in

determining Me. Haeg's application, because apparently

you told Mr. Leaders that you were involved in

determining his application. J want to know what role

you played, Mr. Boudreau?

I -- I looked at all the applications that carne in.

Did you recommend anything? Did you -- what did you do?

I recommended that we have enough permits that we didn't

- 269-
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givL' -- IlCL'U to give any more out. That we had enough I A

2 permitted pilot/gunner teams already in McGrath and -- 2 Q

.' and I didn't -- previous to Mr. Haeg getting the permit. 3 A

4 Q 011. so previous to Mr. I-Iacg getting a permit you 4

recommended that no more should be given out?

(, A I -- I didn't -- I -- I thought we had sufficient 6 Q
7 numbers of permits and pilots and that decision was not 7

X made by me (indiscernible) .. 8 A

() l) I mean that's what you recommended to this committee 9 Q
III that was involved in making a determination as to who 10

II was going 10 get a permit or not, right? II

11 A I was just one of ~- one of the pieces of the pic. 12 A

13 I) J understand that. Mr. Boudreau. but I just want to make 13 Q
14 clear and understand in my mind that prior to the time 14 A

I:' that Mr. Haeg made an application to get a permit you 15 Q
II, recommended to your supervisors and whoever else was on 16 A

17 this committee that makes the decision not to give out 17 Q
IX any more'! 18 A

19 A Well, I thought there was going to be a sufficient 19 Q

21J number of permits issued. 21J

21 l) Yes or no, you recommended not to give out any more 21

22 permits? 22

l' A I •• I probab _. I -- I .- 1probably did that. 23 A_.,
24 l) Okay. I noticed that the permit number for Mr. Haeg is 24

25 number 12? 25 Q

- 270-

I A Yes. I A

2 o How many permits were there before Mr. Haeg got. a 2 Q
permit? 3 A

4 A I think there was -- the -- the numbering system is a 4 Q
little bit deceiving because there were some permits 5 A

h issued and then they were turned back in and reissued 6 Q

because of the court injunction. 7

I) Oknv 8 A

'I ;\ So I think there were live penn its out previous to Mr. 9

10 Hacg. It was either three or five. 10 Q
II o Okay. So when did you find out that your recommendation II

12 wasn't going to be followed and wolfpennits were going 12

13 to be given? 13 A

14 A I found out at the board meeting in March in Fairbanks 14 Q

15 that David Haeg and Tony Lee(ph) had been sent letters 15

16 or called up and -- and issued penn its, or -- or given 16 A

17 (indiscernible). 17 Q

18 Q Or given an application? 18

19 A No. that their applications were -- or had been granted, 19

20 they were going 10 give out permits. 20 A

21 o Okay. So even though they didn't actually get the 21 Q
22 permit until March 0[2004 you knew in December of2003 22

23 that they were going to get a permit? 23 A

24 ;\ No. 24 Q
25 o When was this meeting -- the board meeting? 25 A

- 271 -

The board meeting was in March.

Oh. 1'111 sorry.

The hoard meeting was in March and I found out from my

supervisor's supervisor that he had gone ahead and

issued permits to Mr. Hacg and Anthony Lee(ph).

And he also knew before this time that you had

recommended that no more permits be issued?

True.

And was the reason that Mr. Haeg and Mr. Zellers got

permits because your supervisor thought they needed more

people out there predator controlling?

You'd have to ask him.

He didn't give you a reason?

No.

What was your reaction to it?

Yes, sir.

Aye. aye?

Right.

Up until the time of this Board meeting and you were

informed that Mr. Haeg and Mr. Zellers had gotten this

patrol -- predator control pennits, how many wolves had

been taken under the program?

I believe it was somewhere in the neighborhood of seven

or eight wolves.

Not many?

- 272-

Those were taken by permitees.

Yeah, that's what 11m documenting.

Yeah, I believe it was seven or eight or nine.

So a long way from the quota?

Yes.

And when did -- and it started -- when did the actual

predator control activity start?

Well, it falsely started in November and then it started

in eamest in December.

So from December until March 0[2004 -- December 2003 to

December of2004 seven or eight wolves had been taken up

to that point, right?

Yes.

And the program was going to be done for the season

April 30th, 2000 [sic], right?

Correct.

And so you were a long way from getting the elimination

of the 100 percent, somewhere around 40 to 55 wolves,

right?

That's correct.

Do you know how many guides were given permits under

this program?

In 19-E east or in any program (indiscernible).

Well, in the one that -- where Mr. Haeg got a permit?

I guess it was -- for perrnitees that actually picked up

- 273 -
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IX (Pause)

19 (Whispered conversation)

20 Q So by April 30 of2004.

21 0218

22 (Tape change)

23 4MC-05-II/Side B

24 0232

25 THE COURT: Okay, go ahead, Mr. Boudreau.
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I Q Pcrmitces. And were there other wolves taken then hy

2 other means'?

3 A

4 Q

A

6 Q

7 A

8 Q

9

10 A

II Q

12

13 A

14

15

16 Q

17

18 A

19

20 Q

21 A

22 Q

23 A

24 Q

25 A

Yes, by trapping.

By trapping.

Yes.

Do you have any idea of the numbers there?

I think it was roughly 13 wolves were taken by trappers.

Okay. So somewhere -- totals come up somewhere in the

30?

Yes.

Somewhere around the 30's. The -- and what was the

target or the goal?

Well, tbe objective was 100 percent removal from the

Spring Valley area. The guideline harvest --the rougb

-- the rough harvest figure was 45 to 55 wolves.

Now the other guides who were given permits, one of

those was a local Robert Maxie, Junior, is that correct?

Oh, I'd -- well, actually -- I -- I'm sorry if I -- I

guess I messed up. I forgot that he's a guide.

Okay.

And be's kind of part -time....

Forgot one of the locals, as well.

Well, he's kind of a part-timer.

Sure. Okay. He didn't tum bis permit in did he?

Not until the end of tbe season.
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pick Up'.1

Yc-;.

Do you KIlOW why?

Because it was into the hear season and the guides

didn't want to jeopardize bear season (indiscernible).

Do you KIlOW whether the other guide turned his permit

back in?

Yes. Yes.

Do you know why?

Because he was not going to be able to participate for

the rest ofthe season because of other commitments.

their penults it W;lS two guides.

(lillel" than Mr. Hacg?

No. Dill' other than Mr l-lacg.

.So IIKIT's only one other guide other than Mr Hneg?

Yc-, That actualtv physically picked lip their permit.

y (1\1 moun there were permits granted that people didn't

, (I

1 ..\

J I)

..I

" I)

..I

I) Q
III II

II

12 Q

13

14 II

l5 Q
16 A

17

16 testified as follows on:

He was taking wolves up to the end of the program?

Yes, sir. Until conditions said, you know, were

unsuitable for landing.

(Indiscernible). Okay. Now tbe -- there was this -­

let's talk -- the program started in November, right?

MR. ROBINSON: Of what?

Of'03.

Okay. And then so between the middle of December until

Mr. Haeg's issued a permit, approximately seven to nine

wolves were taken in that time frame?

Okay. And the injunction lasted until?

Some time in _. about two weeks. Some time in -- right

around tbe middle of December.

Yes.

And went for how long before there was the injunction?

Two or three days maybe.

Okay. Any wolves get taken in those two days?

No.

When - how many permitees were operating during that

time frame?

Q Not until -- at tbe end of the program, right?

A Yeah.

A I think there were six total permitees that had operated

during periods of that time. Some out of area pennitees

I

2

3 Q

4 A

5

6 Q

7

8

9 Q

10 A

II Q

12 A

13 Q

14 A

15 Q

16 A

17

18 Q

19

20

21 A Yes,

22 Q

23

24

25

Well, ityou count the wolves that were reported on this

form they're not.

No. what I want you to tell me is, if you know, the

total number of wolves that were taken under predator

control activity in the permitted area by the end of

that season of April 30, 2004?

17.

170

Yes.

Still a far cry from the 55?

Yes.

MR. ROBINSON: No furtber questions.

THE COURT: Mr. Leaders?

MR. LEADERS: So -- thank you.

TOBY BOUDREAU

A

2

3 Q
4

6

7 A

8 Q
9 A

10 Q
II II

12

13

14

15

17 REDIRECT EXAMINATION

IX BY MR. LEADERS:

J 9 Q So 17 were actually taken under the program, that is

within the program area ..

Yes.

..... with these records?

Yes.

By program participants. right?

By permitees, yes.

20

21 A

2~ 0
)- A_J

24 ()

25 II
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\lilly operated for a short period oftime and then had to

leave for other commitments 2

o And when out of area you mean don't live in the local 3

4 area? 4

A Yes. sir. 5

(, <) Okay. Not that they were hunting out of... 6

7 A No, no. they wen: just -- they -- they reside in other 7

X areas and had other commitments. 8

l) l) Sure. And at least up to a few days before Mr. Hacg 9

10 received his permit they were all under the smaller 10

II control zone, right? That was up to March 151? 11

12 A 'r'cs 12

13 Q Just five days before Mr. Haeg got his penn it? 13

14 A Yes. 14

15 Q In the much shorter time period, a little over a month 15

16 and a half after Mr. Haeg gets his permit there's a much 16

17 .. there's -- well, I guess it would be more than double 17

IX the number of wolves taken, and that's in the larger 18

19 area? 19

20 A Yes, the conditions were optimal during that period 20

21 because during December and January it's fairly dark. 21

22 It's very cold and it's very difficult to -- to, you 22

)' know. operate an airplane at those temperatures and as 23_.'
24 February and March come along it gets ..... 24

25 Q Starts getting long days and better conditions? 25
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MR. ROBINSON: (Indiscernible).

(Whispered conversation)

MR. ROBINSON: Okay. we object to that. (Indiscernible)

any information from (indiscernible).

(Whispered conversation)

THE COURT: Gentlemen. ifthis is going to take a few

minutes why don't we ..

MR. ROBINSON: Yeah. I think it is. Your Honor.

THE COURT: .... .let everybody take a break bere forjust

a few minutes, but I want to finish up with Mr. Boudreau

before we go to dinner, if we can, so why don't we take until

20 after, give everybody a chance to go to the restroom and

stretch a few minutes and we'll come back and ..

(Off record)

0347

(Tape ebange)

4MC-05-09/Side C

0110

(Anteroom conference as follows:)

THE COURT: Okay. We're on record and the parties arc

present, the jury is outside.

MR. LEADERS: Judge, I asked to come up before we

finished with Mr. Boudreau because there's a stipulation, I

think Mr. -- the defense and the state have reached regarding

an exbibit that I think we'll enter and tbe state's going to

- 280-

A The conditions are better. I seek to put into evidence later, but Mr. Robinson objects to

2 Q Okay. Well, I'm assuming the -- do you have any idea as 2 it this time because of certain information contained.

3 to where the number that were taken in the enlarged area 3 THE COURT: Okay.

4 as opposed to the original area? Or did that add to the 4 MR. LEADERS: This is a map Trooper Gibbens has said --

.\ numbers? 5 you were the one that, right, that did this.

(, A The enlarged area did increase the number taken. 6 TROOPER GIBBENS: Yes.

o Okay. So the board -- or the Department was recognizing 7 MR. LEADERS: And he kind of did a -- trying to fairly--

X and has mechanisms for enhancing the success of the 8 and fairly depict the boundaries to the pennit area, and then

'J program" 9 it was used in an interview, one with Mr. Haeg, which is not

III A Ycs.xir. within the boundaries set by the Board of 10 admissible because it was based on plea negotiations and also

II Game. I I with Mr. Zellers regarding the -- where wolves were taken.

12 Q All right Those boundaries that were set by the Board 12 THE COURT: Uh-huh.

11 of Game, you've -- we've talked about -- and Mr. 13 MR. LEADERS: I was going to have to go over with Mr.

14 Robinson was talking to you about those are the bound -- 14 Boudreau that it does accurately -- or is fairly, not exactly

15 the Board of Game boundaries arc larger than the IS but fairly represent the boundaries of the pennit area. Mr.

16 Department's boundaries, right? 16 Robinson I think doesn't object, and we discussed it and I

17 A Yes. 17 think we've reached a resolution or that we -- a stipulation

IX o Do the Board of Game's .- for Mr. -- on Mr. Haeg's hunt 18 that at least the eastern, southern and western

19 .. the Board of Game boundaries go beyond 19-D? 19 boundaries....

20 A No. 20 THE COURT: Uh-huh.

21 Q So even theboard.. 21 MR. LEADERS: ..... fairly depict the permitted -- the

22 A It didn't -- it didn't go beyond 19-D cast. 22 permit boundaries.

23 Q Didn't even go beyond 19-D cast? 23 THE COURT: Okay.

24 A Yes. 24 MR. LEADERS: So the -- I guess predator control aerial

25 Q Okay. Oh. let me -- (indiscernible) ... 25 wolf permit boundaries.
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2) lip. And Ill)' intention is to ask the jury whether they want to

- 282 -

THE COURT: Okay. (Indiscernible)...

MR. LE;\DERS: And in lieu 01 that I wouldn't need to get

UNIDENTIFIED SPEAK.ER: (Indiscernible).

TROOPER GIBBENS: That will work.

MR. LEADERS: wen.
TROOPER GIBBENS: That will work. I'll get lip early and

I

2

3

4

5 check 011 them.

6 UNIDENTIFIED SpEAK.ER: ltyou're going to have to take

7 them in at 4:00 in the morning I'll be..

8 MR. LEADERS: Oh ..

9 MR. ROBINSON: One thing I need -- one thing I wanted to

10 know, since..

I I UNIDENTIFIED SpEAK.ER: Let me think about if they're ..

12 UNIDENTIFIED SpEAK.ER: I don't mind.

13 MR. ROBINSON: As I understood the testimony from Trooper

14 Waldron he said that the evidence came down to his area, he

15 pulled the wolves out and .....

16 MR. LEADERS: Inspected them.

17 MR. ROBINSON: ..... inspected them and he took

18 photographs of the wounds and all that stuff Why can't we

19 just use the photo of the wounds?

20 MR. LEADERS: (Indiscernible) some of the hides.

2 I MR. ROBINSON: Yeah. I mean I guess the question is..

22 MR. LEADERS: Trooper Gibbens and I will discuss this a

23 little bit more .....

24 MR. ROBINSON: Yeah, can we just use those

25 photographs....
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MR. ROBINSON: Well. we can end with him today.

THE COURT: Yes. We'll start tomorrow with whoever is

.J into the issue with Mr. Boudreau.

THE COURT: Okay. Since we're up here. how much longer

do you expect to be? I'm not trying to cut your time, I just

() -- it's gening close to the dinner hour.

M R ROBINSON: Crose to 6:00 o'clock.

MR LEADERS: I'll he..

THE COURT: Close to 6:00, I know ....9

24

I () MR. LEADERS: I think -- I've got just a lew issues -- I

1J mean it should be fair -- pretty brief with Mr. Boudreau.

12 THE COURT: Okay. Are you -- as of this moment do you

13 expect 1Ohave any recross or?

14 MR. ROBINSON: Not a lot. Not more than five or 10

15 minutes, and so do you want to end with him today?

16 MR. LEADERS: I -- we're almost 5:30..

17 MR. ROBINSON: Yeah, that's ..

18 THE COURT: Yeah, we're going to. Yeah, we're going to.

19 MR. LEADERS: (Indiscernible) that.

20 THE COURT: I'm just -- the question is whether we're

21 going to finish or stop here. I -- we're going to be -- we

22 can finish ..

stanru ~U)() or 8:30. If they're willing to start at 8:00

WL,'II he here

MR. LEADERS: Okay.

4 THE COURT: My hunch is they'll probably want to go for

the X:30 start.

(, MR. ROBINSON: Yeah. I'm hoping.

7 THE COURT: And then ..

8 (Whispered conversation)

9 MR. LEADERS: Yeah. I mean that's one of the issues

10 that's going to have to come up. The wolves will probably

I I have to go back in. Oh. but you'll just.,

12 THE COURT: Yeah, we're -- Magis -- yeah, Magistrate

13 Wodmansy(ph), he is our evidence custodian for the court. So

14 he..

15 MR. LEADERS: Okay.

16 MR. ROBINSON: That was locked up (indiscernible) the

17 key.

Ik MR. LEADERS: So he'll coordinate with the trooper here?

19 THE COURT: Right.

20 MR. LEADERS: Because they'll have to get pulled out at

21 some point.

22 THE COURT: And he will -- he's going to stay, so ..

2y TROOPER GIBBENS: Put them in the freezer and pull them

2'-1 nut at 4:00 in the morning.

25 MR. LEADERS: How long (indiscernible).
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I MR. LEADERS: .to see if we can use them or not.,

2 MR. ROBINSON: without bringing the wolves back.

3 MR. LEADERS: We may -- I don't know that we'll be able

4 to -- the, you know, the one dimensional photograph is going

5 to portray what -- it can be portrayed as far as..

6 THE COURT: Well, you all decide that then. Any time

7 they need to be moved ..

8 MR. LEADERS: Yeah.

9 THE COURT: .....and we still need to make sure..

10 UNIDENTIFIED SPEAKER: Okay. We won't touch them without

11 Magistrate Wodneskytph),

12 THE COURT: Okay. All right, let's ...

13 MR. LEADERS: So that -- I guess..

14 MR. ROBINSON: Yeah.

15 MR. LEADERS: .....are you agreeing to that stipulation?

16 MR. ROBINSON: Yeah, I'll agree that this green area on

17 this unidentified map so far that may get introduced into

18 evidence is a fair reflection of tile prcdator..

19 MR. LEADERS: And it can be .....

20 MR. ROBINSON: .....control area of Unit -- Game Unit 19-

21 D east.

22 MR. LEADERS: With the exception of the northern

23 boundary.

24 MR. ROBINSON: With the exception of the northern

25 boundary.
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l\'llC I.EADERS: Okay, I can mark it as all exhibit. that Q Now there was some discussion about area -- whether or

21 ;\

"
2J

24 0
2::;

not there was predator control -- whether or not this

correct?

No. Not necessarily. They can -- they can apply and be

approved for both areas but they are not automatically

approved for any control area in the state.

Does the area biologist here in McGrath also administer

that program out of 19-A?

Yes.

Okay. Are they administered separately though then-­

the specific program that..

Yes.

..... Exhibit 22 depicts? So it's a program administered

- 288-

A That's correct. They arc two separate programs.

o Does that mean if someone gets a permit here do they

also gel a -- are they authorized to -- for the program

in 19-A"

3 predator control program expanded into area 19-;\,

4 A Yes. sir.

o Has it?

6 A No.

Is there a predator control program in 19-A currently?

Yes, there's a separate program in 19-A currently.

Okay. So there is a program, but your testimony was

that this program here did not expand into it, is that

7 Q

8 A

9 Q

10

II

12

13

14

15

16 A

17

18

19 Q
20

21 A

22 Q
23

24 A

25 Q

~ way then we'll have a stipulation as to -- I think 011 that

.) Exhibit 25 now....

4 TilE COURT: Okay.

MR. LEADERS: And then I'll just mark it as 25. We'll

(1 stick a..

7 THE COURT: Yeah,just for identification for assistance

X Oil this.

9 MR. LEADERS: Okay. Certainly.

10 THE COURT: Okay. Let's get going so we can get those

I I guys alit or here and get to the.....

12 torr rccord)

J 1 (Anteroom conference concluded)

14 0172

15 (Tare change)

II, 4MC-05-II/Side B

17 0232

I x THE COURT: Back on record, the parties are present again

Il) and the jury is also present. Mr. Boudreau, I want to remind

2() you 111m you still are under oath.

Thank you.

THE COURT: Go ahead. Mr. Leaders.

MR. LEADERS: Thank you.

Mr. Boudreau. the -- you had some discussion with Mr.

Robinson regarding your involvement in the decision

- 286-

making process of permits?

2 A Yes.

3 Q And I helieve you testified that at the time Mr. Hacg

4 had applied it was your recommendation that no new

permits be issued?

(, A Yes. sir.

o Did you make any other specific -- did you, however -- I

S guess you've also testified that you were involved in

" the review process of each application?

10 A Yes,

II Q Did you actually review Mr. Haeg's application?

12 A Yes. I did.

1.\ Q Did you have a specific recommendation as -- on --

14 regarding whether Mr. Haeg should get a permit?

15 A Yes.

II, Q And what was that recommendation?

17 A To not givc David Haeg a pennit.

IS Q And was that based just on your belief or your opinion

19 that no new pennits should get authorized?

20 A No. it was ...

21 Q Based on your review of the application?

22 A Based on my review of the application and my knowledge

23 of -- of...

24 Q The applicants?

25 A Of the applicants and I thought it was a risk.

- 287-

I separately?

2 A Yes.

3 Q Okay. Separateapplication process?

4 A It actually is the same form but it is a -- basically

5 there's a separate review process for each of the areas.

6 Q Separate objectives?

7 A Yes.

8 Q Now the -- let me ask. When did the program in 19-A go

9 into effect?

lOA That went into effect last -- actually it was -- it was

II supposed to go into effect as soon as I got done with

12 the wildlife surveys in December, which never occurred.

13 So it really only got going some time in -- in mid

14 winter oflast year.

15 Q In mid?

16 A Mid -- mid winter. 1-- I can't remember the exact

17 date, bot it went for -- it was mostly in 2005.

18 Q Okay. So when you say last -- mid winter oflast year

19 you mean this last winter season?

20 A Yeah, the .....

21 Q So calendar year 2004/2005?

22 A Was the time that, yeah, it began and -- and actoally it

23 physically began --I think it was late December I think

24 it was when.

25 Q We don't need specific.....
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A

2 ()

-'
4, A

(, ')

"
.'\

'! 0
III

II ,\

12 ()

13 A

14

I' Q

16 A

17 Q

IR

19

20 A

21 Q

22

23 A

24 Q

25 A

Yeah.

IkC<lUSL' -- so that program wasn't up and funning or

authorized or whatever at the time of Mr. Haeg's hunting

in March 01'2004'1

No. sir.

Thl' -- novv there was this discussion about taking moose

ill a closed season. You said that's poaching?

lth-huh (Atfirrnativc)

ls that a legal definition or is that simply your

dctlnition"

Thai'S mydefinition.

What do you mean that to be?

It's illegal taking ora game animal outside of the

seasons or permitted area.

Illegally taking or illegally hunting for game?

Illegally laking game, yes.

The -- now I guess in the scenario that Mr. Robinson

talked to you about, he said if -- about taking moose in

a closed area. Remember that discussion?

Yes.

Would the mere fact whether you had a license to hunt or

not change that?

No.

If you have a hunting license does that negate or....

No.

2 A

Q

4

5

6

7 A

8 Q

9 A

10

II Q

12

13 A

14 Q

IS

16 A

17 Q

18

19

20 A

21 Q

22 A

23 Q

24

25 A

was 19-D east?

It was (indiscernible).

Yes. but it was a more expansive area. It was in the

same game unit as 19, right? We're talking about game

unit 19 which is broken into different sections. A. 8,

C. D, correct?

Uh-huh (Affirmative), Which is 36.000 square miles.

Okay. So ..

It was approved in 3,200 square miles and it was

approved in another 10,000 -- or 9,904 square miles.

All right. So within Unit -- Game Unit 19 the

experimental program started out in 19-D east?

Yes.

And then 19-D cast was expanded by the Department of

Fish and Game in 2004?

Yes.

And then the Board in Game Unit 19 then also expanded

predator control within Unit 19 and approved it to

include 19-A and 19-B, correct?

They created a -- a separate control area, yes.

But it's still in the same game unit?

Yes.

And it was for the same predator species, right?

Wolves?

Yes.

- 290- - 292-

12 Q

13 A

14

15 Q

16 A

17 Q

IR A

19 0
20

21 A

22
)" Q_.'
24 ;\

2:; (l

And so you're saying that in order to do predator

control in 19-A you had to apply for a permit and get a

pennit?

Yes.

Right.

..... in the central Kuskokwim.

program in 19-A was because it was a significantly

deleted moose population....

And the belief was that the wolf was contributing to the

depleted population, right?

Yes.

Right.

Not to just expand wolf control.

Okay. But there's a depleted population of moose in

that area?

But that doesn't mean you couldn't do both D cast and

19-A, did it? In other words you could get a pennit for

both areas, right?

Yes. It's possible.

And the reason the board expanded the wolf control and

predator control program is because it wanted to insure

that more wolves were taken in a bigger range of area,

right?

No. It -- the reason that the board created the control

IQ

2

3

4 A

5 Q
6

7

8 A

9 Q
10

II

12

13 A

14

15

16 Q

17 A

18 Q

19 A

20 Q
21

22 A In that area.

23 Q

24

25 A
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testified as follows on:

Q The -- so the programs expanded since Mr..

MR. LEADERS: I don't have any further questions.

THE COURT: Thank you, Mr. Leaders. Mr. Robinson?

TOBY BOUDREAU4

6 RECROSS EXAMINATION

7 BY MR. ROBINSON:

R Q Well. now that Mr. Leaders brought it out, arc you

9 saying that in the winter of 200412005 there was

10 predator control in 19-D cast and 19-A?

I I A Yes. There were two control programs.

And there were other areas, too. Wasn't there 19-B?

No. sir. There was not in -- there -- there was no

predator control program in 19-B.

Was there any other area besides 19-A and 19-D east?

Within the state?

Well, within your game management unit?

No.

Wasn't it approved -- 19-1J was approved by the Board of

Fisheries -- I mean the Board of Game?

The board approved predator control in 19-A and B but

the program was for 19-A.

Okay So -- but the board approved 19-1J? Correct?

(Pause)

So the hoard approved and expanded the area over what
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02267



Sr.\TE OF ALASKA V DAVID HAEC 4MC-04-24 CR

- 294 -

<}

.'\
l}

4 1\

o
(, II

7

N <)

9 II

10 Q
II II

12 Q
13

14

15 II

16

17

18

19

20 l)

21 II

22 Q
23

24

25 II

And so it WilS expanded to eliminate wolves. right?

III ,I :,cpilratc pro .. program created .

l u climinatc wolves?

To reduce [he wolves. not.,

Tu reduce the wolf!

There's a -- there's a -- it's a separate set of

objectives for 19-A.

Anyway, to reduce the wolf population?

Yes.

Kill wolves to reduce the population, right?

Yes. sir.

And then they approved 19-B, though the plan hasn't been

implemented yet. for the same purpose, depletion of prey

animals, right?

Actually I think the program is -- J--1 -. I think J

miss poke before. I think the program was actually just

approved for 19-A because at the last Board of Game

meeting they discussed expanding it into 19-8, and did

not because of.. ...

You're sure about that?

Yes. I'm -- yes. f am sure about that now. 1apologize.

All right. But anyway. 19-A -- more of Uni -- Game Unit

19 was expanded to 19-A because of depletion of prey

animals. namely moose?

Yes.

(Whispered conversation)

2 THE COURT: 8:00 o'clock. It looks like the jury has

3 decided. We'll start at 8:00 o'clock, Okay. We will start

4 at 8:00 o'clock. We willtry to break: at a normal hour for

the lunch hour. lftherc is something that's going on like I

6 know tonight they said the farewell pot luck for the Mcltons

7 and I want to make sure everybody can go to that if they'd

8 like to. If there is something going on please let me know

9 and we'll try to adjust our times to accommodate that type of

10 community function.

11 And as far as that goes if you all -- like tomorrow

12 night if there's not going -- anything going on -- last night

13 there was the council meeting, if you want to take a dinner

14 break and come back to try and finish in a shorter period of

15 time we can definitely -- I think we can accommodate that if

16 that's what everybody wants to. I'm not going to take an

17 affirmative action on that at this point, but think about it,

18 discuss it. That issue you can discuss among yourselves if

19 you want to do that and let me know if you reach a consensus

20 and we'll make that -- until tomorrow, before the lunch break

21 so that everybody knows what we're going to do.

22 Okay. So we'll see everybody back here tomorrow morning at

23 8:00 o'clock. Thank you all very much. I want to admonish

24 you again not to talk to each other or anybody else, discuss

25 anything, talk to anybody that's associated with the trial.

- 296-
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I Okay. We can go off record.

2 (Off record)

3 0538

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Caused by predator animals, namely wolves?

Wolves and bears.

And bears. You know. for the purpose of reducing the

number of wolves by killing, correct?

By increasing the amount -- the -- the methods and means

allowed to take wolves through permits to reduce the

wolf population.

And reduction was through the purpose of killing? It

wasn't removing them from 19-A, the purpose was to kill

them. right?

That's correct. That's correct.

By aerial shooting and land and shoot shooting, correct?

That's correct.

I Q

2 II

3 o
4

A

6

7

N Q
9

10

II II

12 Q

13 II

14 MR. ROBINSON: That's alii have.

I' MR. LEADERS: No other questions.

I (, THE COURT: Okay. Is Mr. Boudreau free to go? Okay.

17 Thank you. Mr. Boudreau. All right. ladies and gentlemen.

IX we're going to stop here. I know there's a farewell pot luck

19 tonight and everything else going on. Just because I like to

20 do things to get everybody on board. we'll do this

21 democratically. We'll either start at 8:00 or 8:30 and you

21 guys get to choose what time we start.

23 UNIDENTIFIED JUROR: 8:00.

24 THE COURT: 8:00? I'm hearing a couple people saying

25 8:00. If you don't want 8:00 get, ...
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-'
4

2

TRIAL BY JURY. CONTINUED (EXCERPT)

I A McGrath, Alaska.

2 THE CLERK: Thank you.

3 THE COURT: Go ahead. Mr. Leaders.

4 MR. LEADERS: Thank you.

BY MR. LEADERS:

6 Q Sir, how long have you been with the Alaska State

7 Troopers?

8 A Eight years this September.

9 Q Okay. So approaching eight years?

10 A Yes, sir.

II Q And has all that time been with Bureau of Wildlife

12 Enforcement?

13 A Yes, sir. It used to be Fish and Wildlife Protection,

14 now the Bureau of Wildlife Enforcement.

15 Q Okay. And you're currently stationed here in McGrath?

16 A Yes, sir, I am.

17 Q How long have you been stationed here?

18 A Three years August 1st.

19 Q Okay. And where else have you been stationed then as a

20 Fish and Wildlife officer?

21 A Fairbanks for a year and a half and Galena for three and

22 a half years prior to moving here.

23 Q Okay. What are your duties?

24 A Enforcement of the fish and game laws and regulations in

25 the state of Alaska, as well as all of the statutes and

- 300-

Assistant District Attorney

120 Trading Bay Drive

Suite 200

Kenai, Alaska

McGrath, Alaska

July 28, 2005

8:05 a.m.

SCOT HENRY LEADERS

ARTHUR ROBINSON

Attorney at Law

3540 I Kenai Spur Highway

Soldotna, Alaska
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FOR THE DEFENDANT:

6

7 BEFORE THE HONORABLE MARGARET L. MURPHY

8 District Court Judge

9

10

II

12

13

14 APPEARANCES:

15 FOR THE PLAJNTIFF:

16

17

18

19

20

21

22

23

24

25

PROCEEDINGS

19 THE CLERK: Please state your name, and spell your last

20 name for the record.

21 A Brett Scott Gibbens, G-i-b-b-e-n-s.

22 THE CLERK: Your occupation?

23 A Alaska State Trooper with the Bureau ofWildlifc

24 Enforcement.

25 THE CLERK: And city of residence?

·299 -
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3 0538

4 THE CLERK: On record.

S 11m COURT: All right, we're back on record, the parties

6 are presentand the jury is present. Mr. Leaders, you want

7 to call your next witness, please.

S MR. LEADERS: Yes, Judge. I'll call Trooper Gibbens, but

<) -- is my next witness.

10 THE COURT: Okay. Trooper Gibbens, you want to stand up

I I by the witness chair and face the clerk, please.

12 (Oath administered)

13 TROOPER GIDBENS: Yes, ma'am, I do.

14 THE CLERK: Okay. you may be seated.

15 BRETT SCOTT GIDBENS

16 called as a witness on behalfof the plaintiff, testified as

17 follows on:

18 DIRECT EXAlMINATION

I

2 Q
3

4 A

5 Q
6 A

7

8

9

10

II

12 Q
13

14

15 A

16 Q
17 A

18 Q
19

20

21 A
22

23

24

25

regulations understate law.

I guess why fish and wildlife, sir? Fish and wildlife

enforcement?

Why am I assigned to that or why did I choose that?

Why did you choose it?

I chose it because I grew up in Bush Alaska, I've lived

in Galena, McGrath, Aniak, Cordova and Kodiak my whole

life. I enjoy the outdoors. l'm a hunter, trapper.

I'm a bush pilot, and I believe that I was probably more

aptly suited to the game warden line of work and so

that's what I chose.

Okay. So I guess -- you said you were a hunter, fisher,

trapper. You've been involved in those activities

throughout your life?

Yes, sir.

You still involved in those activities?

Absolutely.

Okay. The -- so a lot of the types of offenses you

investigate, you feellhat you have kind of personal

knowledge about the activities?

Yes, sir. I have personal knowledge about the species

and sometimes the methods of take. Certainly about the

species habits and the ~- the activities going on,

either through things that I'veseen or witnessed or

experienced.
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Q Okay. You have been involved in an investigation I

2 regarding David Hacg. is that correct'! 2

] i\ Yes, sir. I have. ]

4 Q What hasbeenyour role in this investigation? 4

5 i\ I'm the primarycase officer. I initially discovered 5

(, the -~ the first of what I believe to be the violations. 6

7 and initiated the case investigation. 7

8 Q What type of violations? What type of violations are 8 Q
9 you talking about? 9

10 i\ The take of same day airborne wolves illegally... lOA

II Q Okay. II Q
12 A ..... is the primary and then the closed season trapping 12 A

.- .~I_]_ .. y.11.Q f~il ~~'!..I~age gam~, and unsworn falsification; 13

14 those arekind of the cruxof the case. 14 Q

15 Q Okay. Of -- and tbose are all charges you investigated 15 A

16 relating to Me. Haeg? 16 Q
17 A Yes, sir, they arc. 17

18 Q The -- I guess -- how did this investigation begin, 18 A

19 Trooper? 19

20 A The investigation began when I was informed by Toby 20 Q
21 Boudreau of the Alaska Department of Fish and Game that 21

22 David Haeg had reported that he and his gunner, Tony 22

23 Zellers. had harvested three gray wolves as part of the 23 A

24 19-D east predatorcontrolprogram. Itwas very common 24

25 for Mr. Boudreau to report -- not only common. Every 25
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I wolf that was harvested as part of the 19-0 east Q
2 predator controlprogram Mr. Boudreau reported to me, 2

] and I then verified kill site locations. It's part of 3 A

4 what I do. And in this case Me. Boudreau reported that 4

5 Me. Haeg had reported three wolves killed and he gave me 5 Q

6 a set of GPS coordinates and the general area near Lone 6 A

7 Mountainon the Big Riverwhere the wolves hadbeen 7 Q
8 harvested. And when he initially told me that it had 8

9 been three gray wolves that brought up my suspicion 9 A

10 because I -- I had been in that area very recently, I 10 Q
II knew the other permitted hunters, I had been talking to II

12 them. Everybody had been kind of keeping track ofa big 12 A

13 pack of wolves known as the Venesaly(ph) pack. The 13 Q
14 wolves had kind of anchored up in a big patch of spruce 14

15 nearthe Big River, nearLone Mountain, andhadn't moved 15 A

16 for close to a week at this point. They had a kill back 16 Q

17 in there. They were making tracks on the river but they 17 A

18 were going back in and nobody was getting a chance at 18 Q
19 them. 19 A

20 Q Who let you know about this pack down there? 20

21 A I had seen the packseveral times recently. I knew that 21

22 pack to have two ... 22

23 Q Recently? Recentlyas to now or recently as to? 23 Q
24 A Recently as to earlier thatwinter, on several occasions 24

25 prior to March 6th. Or, well, March 9th was the date I 25 A

- 303 -
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How - whattype of location wereyou given, or how was

the locationcommunicated to you?

As GPS coordinates was how I received it from fish and

game.

Okay. Do you know what those GPS coordinates were?

Yes, sir. If you'll bear with me just a second.

Let me ask. I assume you drafted a report based on the

information you obtained?

Yes, sir, I did.

Did you record such things as the GPS coordinates or

otherdetailsof your investigation in thatreport?

Yes, sir, I did.

Do you remember off -- it's been how long since you

received that infonnation?

Itwould be one year andseveralmonths.

Okay. Do you recall the GPS coordinates at this time?

No, sir, I don'trecall the exact numbers.

If it's in your report that would refresh?

Yes, sir. (Pause) The coordinates which were provided

to me from fish andgame as the coordinates which were

reported by Mr. Haeg for the harvest of those three gray

wolves were north 6233 and west 15503.

Those arethe same coordinates Mr. Root testified about

yesterday?

Yes, sir, they are.
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5

6

7

8 Q

9 A

10 Q

II A

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IJ

2

l

4

"6 A

7

8

9

10

II

12

13

14 Q
15

16 A

17 Q
18

19 A

20 Q
21

22 A

23

24

25

Okav.

MR. ROBINSON: Me Root or Me Boudreau?

MR. LEADERS: Excuse me?

MR. ROBINSON: Me Root or Me Boudreau?

MR. LEADERS: These are for the clerk.

I -- I then -- I then did two things. I plotted that on

a map to see where that would be, and those plotted

coordinates do fall just within the legally permitted

predator control area in 19-D east. And those

coordinates also fall right beside where the

Venesalyiph) pack had been speoding time.

MR. LEADERS: Okay. May I approach, Judge?

THE COURT: Uh-huh.

Exhibit 22. Are you familiar with what Exhibit 22 is,

Officer?

Yes, sir.

Trooper. Excuse me. And what is •. and this has been

identified as the pennit boundaries, correct?

Yes. sir.

Okay. A map of them. And where would those GPS

coordinates fall?

Okay, just so the folks have a reference here. This is

Lone Mountain and this is Big River. Big River flowing

towards the Kuskokwim this direction. Those coordinates

would have placed the harvest at just inside this

-306-

I Q All right. So the weather conditions or (indiscernible)

2 to know that type or tiling to still he able to leave

3 those types of impressions?

4 A There -- there had been some wind so then: wert: areas on

the Big River right there that were pretty drifted up.

but there was still plenty of snow that in -- in most

areas you would have left tracks, yes, sir.

The .. and you found no kill sites in that area?

No, sir, I didn't.

The·· what else did you do in this case?

Well, I can back up by saying that what further peaked

my suspicions was back on March 6th, which actually is

the same date as the reported harvest, I was out on my

own time on the ground walking near my airplane and saw

what's now been identified as Me Haeg's airplane. The

(purple and silver Batcul, fly over me a couple of miles

outside the permitted area following a track farther out

of the permitted area. So that was on March 6th, so at

that point my curiosity was peaked as to why he was

following tracks outside the area because I knew that he

had just been issued a permit and then when I received

the report from Me Boudreau on the 9th about the three

grays killed out of a pack that I believed didn't have

three grays in it, that just further peaked my

suspicion.
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Okay. And where was it that you saw the plane?

I was on the Windy Fork of the Big River a couple miles

east of the predator control boundary.

So a couple miles outside of... ..

I was .. I was outside the boundary, actually trapping

at the time.

It's purple and silver, a pretty distinctive color

pattern. It has a large emblem of a bat, similar to the

-- the batman insignia painted on the tail of the

aircraft. And along the cowling, horizontally, it says

Batcub on that aircraft. It's November 4011 Mike.

(Whispered conversation)

I had not seen that airplane before March 6th. I had

heard of the airplane and knew that David Haeg had an

airplane with batman on it. Was basically what I had

heard to that point.

So is that the first time you saw the plane?

I Q Okay. Now, Officer, this Batcub as you explained it,

2 can you describe that. What « I mean what do you mean?

3 A Well, it's a Piper PA·12that's been modified. It's got

modifications to many to note, including a bigger engine

and different tail feathers. Oversized tail wheel.

4

5

6

7

8

9

10

II Q Okay.

12

13 A

14

15

16

17 Q

18 A Yes, sir, it is.

19 Q

20 A

21

22 Q
23 A

24

25 Q So you were personally trapping at that time?

houndary right here on Big River. The coordinates I

received wereactually right in the river bed of Big

River.

Okay. And that would have been consistent with that

pack then?

Yes, sir. 111at-- that was where those wolves were

hanging out right then.

The -- once you obtained that information what did you

do?

On the II th of March I flew to those coordinates and

checked. There were numerous wolf tracks around there.

You could still tell that the wolves had been there and

that some of them were still close by there. However, I

was unable to find any airplane ski tracks or kill sites

any·· anywhere right near those coordinates.

How would you have been able to determine airplane ski

tracks or kill sites?

By tracks in the SIlOW. As far as the airplane tracks it

would be tracks in the snow left by the skis or the tail

wheel. And then as far as kill sites, if the wolves are

skilled on .. killed on site it's pretty easy to find

because there's ravens cluing you if the wolves aren't

killed on site you're looking for a bloody spot in the

snow basically, with either ski tracks or footprints

going up to it where the wolf carcass has been removed.
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A Yes. sir.

2. 0 Okay. What was the Batcub -- what do you see it doing?

_, A Just flying low level up the Windy Fork andtherewas,

4 coincidentally. a fresh wolf track headed right up the

:' Windy Fork in the same direction that the lJatcub was

6 traveling, eastbound. out of the area.

7 Q And he appeared to be following that track"

8 A Appeared to be following that track.

9 Q Okay. The -- have any contact with that plane or anyone

lOin it at that time?

II A No. sir, I didn't.

12 Q Okay. Do you have any contact with that plane or anyone

13 in it after that?

14 A Yes, sir. On the 21st of March I received a phone call

15 from Toby Boudreau that Mr. Haeg and Mr. Zellers were

16 going to seal their three wolves in McGrath. That being

17 the three gray wolves which they had reported on the

18 6th. I just wanted to make contact with Mr. Haeg at

19 that time, and so I saw -- that's the first time 1saw

20 the Bateub, it was in front of the pumps at Yukon Fuel.

21 Q Wait a second. It's the first time you saw it.

22 thought you said you saw it on the 6th?

23 A Yes, that'sthe first time I saw it in conjunctionwith

24 Mr. Haeg and saw Mr. Haeg.

25 Q Okay.
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A I should clarify.

2 Q All right.

3 A Up to that date I had never seen Mr. Haeg and had never

4 physically, myself, seen him with that airplane.

Q You just heard of the two associated?

6 A To -- to further confirm that that was his airplane. So

7 on March 21st 1actually met with Mr. Haeg and Mr.

8 Zellers as they were loading the Batcub there on the

q ramp. They had already sealed the three wolves with

10 Toby Boudreau.

I 1 Q And where was it you met them? Here in McGrath on

12 the ..

13 A Here -- here in McGrath right in front of the Yukon Fuel

14 gas pumps where the Batcub was parked. 1conducted a

I 5 brief interview at that point. Talked to Mr. Haeg abo~t

16 the type of skis that he had and the large center skeg

17 that they had on those skis. He operates....

18 Q Why did you talk with him about those skis and the

19 center skeg?

20 A Pilots talk about how their airplanes are configured.

21 That's -- that's just one thing pilots talk about. I'm

22 a pilot, he's a pilot, 1was basically initiating

23 conversation.

24 Q Is there anything unique about the skis or the

25 configuration of this landing gearconfiguration?
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1

2 Q
3

4 A

5

6

7

8

9

10

II

12

13

14

15 Q
16

17 A

18

19

20

21

22

23

24

25

Just that it was unique and I noticed it.

Okay. The -- did you discuss anything else? I mean 1

guess you talked with Mr. Haeg about his plane?

My -- myself and Mr. Haeg talked about his plane. He

said he liked the big center skeg because it helped him

to turn better he thought on ice. 1asked Mr. Haeg -- 1

mentioned to Mr. Haeg that 1had seen him outside the

permit area following a wolf track and asked him what he

was doing. He said they were just looking to see where

the wolves went when they went out. That in and of

itself wouldn't be that uncommon to see where they went

and if they were looping back. So af -- after that he

asked if I was in a white and silver Cessna 170 and 1

told him that I was.

What that what you were in the day that you saw him east

of the boundaries?

Yes, sir, that's my personal airplane. Number 260 I

Delta. He -- so he -- they had obviously seen me on the

ground the same day that I saw them in the air. They

commented that they -- and when I say they, Mr. Haeg and

Tony Zellers were both talking to me at this point. And

they mentioned that they saw me and my airplane another

time on Big River at some point earlier on a day that I

hadn'tseen them, so Imust have been up in the woods or

something. He asked what else I was flying, and I said
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Yes, sir.

MR. ROBINSON' He already answered that question. Asked

andanswered.

And I guess -- go ahead with the exhibit, the next

exhibit then.

Okay. Marked Prosecution Exhibit 28 is basically a

closeup photo of the front half, left side, fuselage and

cowling of November 40 I I Mike. This pboto clearly shows

both the paint scheme and the horizontal painting of the

Batcub, B-a-l-c-u-b along the side of the cowling.

Okay.

MR. LEADERS: The state would seek to admit Exhibits 26,

27 and 28.

THE COURT: Any objection, Mr. Robinson?

MR. ROBINSON: No objection.

THE COURT: 26, 27 and 28 will be admitted.

(PlaintifI's Exhibits 26, 27 & 28 admitted)

What was the -- the -- Mr. -- through this investigation

have you verified or confirmed that Mr. Haeg is actually

a big ganne guide?

Yes, sir, I have. I checked with the Department of

Occupational Licensing, did verify that Mr. Haeg is a

registered master guide in the state of Alaska.

Okay.

MR. LEADERS: May I approach?
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I A

2

3

4 Q

5

6 A

7

8

9

10

II Q

12

13

14

15

16

17

18 Q

19

20

21 A

22

23

24 Q

25

that Ihad stale Cub, my 170 and a silverandred PA-Il

2 that belongs to my dad that fuse. During that

J interview Mr. Zellers actually did most of the talking

4 when I started asking about weapon type used to get the

5 wolves and how they got the wolves and things like that.

6 Mr. Hacg was fairly quiet.

7 MR. ROBINSON: Objection, with regard to whatever Mr.

X Zellers would be saying.

9 MR. LEADERS: He hasn't -- he just mentioned Zellers was

10 talking, he hasn't made any statements.

I I Q Let's -- with Mr. -- this plane, I want to ask a couple

12 morc questions aboutthe plane or .

13 (Whispered conversation)

14 MR. LEADERS: I'm handing v- I'm sorry. May I approach

15 the witness ..

16 MR. ROBINSON: Wait a rninutc « wait a minute, Scot,

17 (indiscemible)those numbers. I messed up with those numbers

18 (indiscernible).

19 (Whispered conversation)

20 Q I'm handing you Exhibits 26, 27 and 28. If you'll pick

21 them up and see if you can identify those.

22 A Marked Prosecution Exhibit 26 is a full photo of the

23 left side of November 40 II Mike. Appears » it's ..

24 it's still in its ski configuration. This photo wasn't

25 taken by me. It appears to have been taken at Brown's
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I Lake at the time of the ...

2 Q Is it consistent though with the "- what you observed of

3 the plane on March 21st?

4 A Yes, sir. That is the same airplane, in the same

5 configuration.

6 Q Okay. Okay. What's the next, Exhibit number 27?

7 A Marked Prosecution Exhibit 27 is a closer photo of the

8 rear halfof the left side of the fuselage and tail of

9 November 40 11 Mike. It shows the N number, the batman

10 emblem, and the oversized tail wheel fairly clearly.

I I Q Okay.

12 A Again not

13 Q So that tail wheel there is what you're indicating as

14 oversized compared to most.. ...

15 A Yes, sir.

16 Q How many times have you encountered that tail wheel?

17 A In my life or in a year, or on ski planes? In my -- in

18 my life, 30 roughly. As far as used by private people

19 in my area hunting or trapping, none. As far as by

20 guides, I know of two in my primary patrol area that use

21 a tail wheel of this sort. Mr. Haeg being one of them.

22 Q When you say nobody -- no guides. Mr. Haeg, isn't he a

23 guide?

24 A Yes, sir, he is.

25 Q Okay. So I guess he's a guide that uses it?
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I THE COURT: Yes,

2 Q Exhibit 29, correct?

3 A Yes, sir.

4 Q What is that?

5 A This is a verification of/icensure provided by Cindy

6 Rocadero(ph) who handles the different types of licenses

7 by the Division of Occupational Licensing. This is a--

8 looks like a sealed copy signed in ink by Ms.

9 Rocadero(ph) verifying that it's a true and correct copy

10 stating that David Scott Haeg is a master guide. Guide

11 license number 146, with an original issue date of

12 November 13th, 2003. And an expiration date of December

13 31st, 2005, listing the license status as active and

14 listing Mr. Haeg's address as P.O. Box 123, Soldotna,

15 Alaska. The additional comment section states that Mr.

16 Haeg held registered guide license number 783 from April

17 17th, '92 through November 13th, 2003. And that he had

18 held assistant guide license number 2322 from May 21 st,

19 1996 to April 17th, 1992.

20 Q It would actually be 1986 to '92, would that be correct?

21 A Yes, sir, it would.

22 Q Kind of hard to go backwards..

23 A Yes. Yes, sir.

24 Q Okay.

25 A And Ms. Rocadero(ph) dated it the 17th of May, and it's

- 317-

02273



STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR ( Aurora Court Reporting )

got a raised seal and her signature.

:2 Q Okay. The time that you're in contact with Mr. Hacg

that was -- you've talked about March. It was March of

4 last year. 2004. correct?

A Yes. sir. March.,

6 Q

7 A

g Q

9 A

10

II

12

13

14 Q
15

16

17 A

18

19

20

21

22 Q
23A

24

25 Q

So he was an active guide at that point in time?

Yes, sir.

Based on the information?

Yes, sir, he was.

MR. LEADERS: The state seeks to admit Exhibit 29.

MR. ROBINSON: No objection.

THE COURT: All right, 29 will be admitted.

(Plaintiff's Exhibit 29 admitted)

Now back to this contact with Mr. Haeg on the 29th. You

talked, 1guess, with him about his plane; did you

talked with him about anything else?

After talking to him about seeing him outside the area

and exchanging information about what times -- what

types of airplanes we each flew, I asked ifhe was very

clear on the permit boundaries, to which he responded

that he was.

The -- what permit boundaries were you referring to?

The 19-D cast predator control program boundaries that

he was operating under, when issued the permit.

Had you been discussing the wolves taken that -- the
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I we clear on the boundaries.

2 Q Okay

3 A That -- that was the whole reason I drove over there

4 that day was to talk to Mr. Haeg about boundaries.

5 Q Your conversation with him about boundaries, did it

6 appear to you that -- what did he express to you?

7 A That he was clear on the boundaries and had no

8 questions.

9 Q Did anyone show you the types of ammunition they were

lOusing?

II A Yes. Mr. Zellers got a box of Remington heavy shot,

12 which is a reiatively new kind of buckshot, out of the

13 plane, showed it to me and said that Boondock's Sporting

14 Goods had -- and he said given it to him to try out on

15 wolves.

16 MR. ROBINSON: Objection.

17 MR. LEADERS: That's not offered for the truth of the

18 matter whether or not Boondock's gave it to him or not to try

19 on wolves.

20 MR. ROBINSON: But that he had the buckshot is offered

21 for the truth of the matter asserted.

22 THE COURT: Well, but that's -- that's ....

23 MR. LEADERS: The testimony showed it wasn't hearsay.

24 A 1saw it.

25 THE COURT: I'll allow that.
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I wolves he had taken under the permit?

2 A Yes, sir, we had. And -- and once again, he didn't say

3 very much about the three wolves taken. That would go

4 more into my interview with Mr. Zellers.

5 Q We aren't going to talk about that, but we're going to

6 talk about -- that was the context of the conversation

7 with Mr. Haeg, is that correct?

8 AYes, sir, and he verified that they had been here

9 scaling the three wolves that they had gotten on Big

10 River.

I I Q Okay. And did -- and so it was in the context of your

12 question regarding are you familiar with the boundaries

13 in the context of the predator.. ...

14 0830

15 (Tape change)

16 4MC-05-12/Side A

17 0830

18 THE COURT: Okay. We're back on record. Go ahead,

19 Trooper Gibbens.

20 A Yes, sir. it was in the context, when 1spoke of

21 houndaries as it was in the context of his 19-D cast

22 predator control pro -- permit that he had received.

23 And further it was in the context of you've now reported

24 wolves in the area and I've -- I've seen you out of the

25 area, are there any questions about the boundaries. Are
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1 MR. LEADERS: That was the context of the question.

2 Q Let's -- do you have any -- oh, actually ....

3 MR. LEADERS: We need to approach -- I need to -- Mr.

4 Robinson.

5 (Whispered conversation)

6 THE COURT: Trooper Gibbens, while we're waiting can you

7 hand me those pictures, those exhibits. I'll write on them

8 admitted.

9 A Sure.

10 THE COURT: And the .....

11 A And the Occupational Licensing paper also?

12 THE COURT: Uh-huh. I'm just going to write on them.

13 I'll give them back to you. Yeah. (Indiscernible).

14 Q The -- Trooper Gibbens, did you do any further

15 investigation in this case, or did you get any further

16 information in this case?

17 A Yes, sir. On March .....

18 Q When was that?

19 A On March 26th 1was contacted by RCC, the Rescue

20 Coordination Center in Anchorage. They reported that

21 they had an ELT, that's an emergency locator transmitter

22 in an aircraft, going off, and wondering if I could go

23 look for the ELT. They gave me the coordinates -- the

24 initial coordinates of their first satellite passes on

25 that ELT which put it on the Hoholitna River, which as
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everybody knows is basicallystraight southof herea

2 pretty good distance. I fueled up the airplane, put

J some extra gas in the airplane also in the fonn of cans.

4 and flew to the coordinates on the Hoholitna River.

After performing a gridsearch on the first set of

6 coordinates on the Hoho, I got a hold of them through

7 Kenai radioover sparvon(ph)repeater andat thattime

8 was given a new set orGPS coordinates forthe EL1'.

9 MR. ROBINSON: Your Honor, may I impose an ohjection

10 here. The officer is reading from his report.

II MR. LEADERS: The officer testified -- don't read from

12 the report, you need to testify about what occurred, from

13 your memory, okay. If you need to refresh your memory, let

14 us know.

Okay.

Okay. And so can you tell us what happened on the 26th?

Okay. I went to a second set of coordinates plotted by

RCC through sparvon(ph) RCO, and again performed a grid

search. Was unable to locate an airplane and had -- at

that -. at that time a second set of coordinates was

about 20 miles from the first set of coordinates. It

put me prettyclose to CairnMountain. There's a guide

camp know as Osprey Lodge at Cairn Mountain owned by

Gary Pogany(ph). Since I was close by I thought that,

hey, there might be people here, there might be
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( Aurora Court Reporting )

10 minutes and the track came down off of some tundra

flats onto the Swill River proper. Right wherethe wolf

trackscarne dO\\11 onto the Swift River was a set of

airplane ski tracks. I made several passes looking at

the airplane ski tracks to determine if somebody had a

trap site there or if somebody had landed and shot a

wolf there or if somebody had got out and relieved

themselves there. And from what I could tell from the

air nobody ever fully exited the airplane. Certainly

they hadn't traveled any distance from the airplane

there, if they did. It was actually starting to get

dusk, it was late in the day. I was very Iowan gas.

Based on my trainingandexperience I believe thatset

of tra -- that set of airplane ski tracks to be a site

where somebody had landed to check wolf track direction.

Before you can pursueor follow up wolves, no matter

what your reason for wanting to find them is, you have

to determine the direction of travelof theirtracks in

the snow. That's what I believed these tracks to be.

Is that a fairly common technique? Just kind of land

and

Yes, sir, especially if it's low light conditions or

less than ideal snow conditions. Sometimes it can be

difficult to tell track direction from the air, and you

can save a lot of time and gas by landing quickly and

- 324 -

I

2

3

4

7

R

10

II

12

13

14

15

1(,

17

18

19

20

21

22

23

24

25

airplanes here, this is the logical spot to check.

Landed as Osprey Lodge on the strip. There were several

airplanes there. One of which was a Cessna 180. I

wouldn't know the N number without looking at the

report. Upon landing and taxiing near the 180 I got ELT

bleed off onto my radio. An ELT gives off a pue-pue­

pue(ph) type audible signal. I got that bleeding over

on my radio, very loud, the closer I got to that Cessna

180. I went and contacted some fellows that were

working with some heavy equipment. Identified who owned

the 180. We walked up there. He said he hadn't moved

it in a couple of days, didn't know how his ELT could

possibly be going off. I asked him to please show me

the ELT and at that time we opened the door and got his

ELT. The switch was kind of in an intermediate

position. We cycled it and switched it all the way to

the off position, and then I got a hold of RCC. They

never received anotherhit. So thatsearchwas

terminated basically as no more ELT signal going off.

So on my way home on an almost directroute - I was

going to cross parts of the Stony and Swift Rivers early

on after leaving sparvon(ph) and between the Stony and

Swift Rivers I hit a fairly -- what I would consider a

major wolf track from a large pack of wolves, and it was

headed generally home. I followed that track for about

- 323 -

I

2

3

4 Q
5

6

7 A

8

9

10

11

12

13

14

15

16 Q
17

18 A

19

20

21

22

23

24 Q
25

looking at the tracks, and -- and then you can follow

them faster instead of trying to figure it out from the

air all the time.

So in that location where the tracks, the ski plane --

the ski tracks and the wolf tracks I guess on top of

each otheror in the same area, immediate area?

Yeah, the airplane ski tracks crossed the wolf tracks.

The airplane landed, turned in -- in a U, got back on

its own tracks and took right back off, and the airplane

ski tracks clearly were on top of some of the wolf

tracks. The -- that night I called my supervisor, told

him that I found suspicious airplaneski tracksover on

the Swift River and wanted to go back and look the next

day, and try and figure out what somebody was checking

trackdirection for.

Did you notice anything in particular about the ski

tracks?

It appeared that it was fairly wide skis and either -­

at -- at that point I didn't land, I had only looked

from the air, and either a narrow tail ski or a wide

tail wheel from the tracks. But like 1said, I didn't

land that night, so it looked like it might be fairly

distinctive airplane tracks.

Okay. Did you go back to that area then after talking

with yoursupervisor?
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Yes, sir. The next day with better light. On the 27th

of March I flew directly from McGrath to the exact

coordinates orthe ski tracks I had found the day before

on the Swift River. (looked at that a few more times

from the air, confirmed that I was comfortable that

then; wasn't -- that there wasn't a trap site or a kill

site where those ski tracks were. I then followed the

wolves -- the -- the wolf tracks in the snow for roughly

a couple of miles up the Swift River. 11131 being

easthound. Pretty soon 1came to a moose kill on a

large island and I could see that the airplane had

landed near that moose kill and had walked into the

moose kill and then there was numerous wolf trails in

the heavy brush all throughout the island, around the

moose kill. So at this point I suspected possibly

somebody had gone in there to set wolf traps or snares

at that site and actually while I was circling I saw a

wolverine still alive in a snare, which continned that

there was traps and/or snares at that site. And I

decided to follow the wolf tracks farther upstream and

see if -- if there was just more trap sets or something

different. I followed the tracks no more than a half a

mile upstream. Some of the wolf tracks away from that

moose kill site and found what from the air looked to me

like very clearly a kill site of a wolf. After several
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passes I could see where a wolf had come out in an

irregular running pattern and then there was a bloody

spot in the snow and some airplane ski tracks landing,

taxiing right over to the bloody spot. There was no

carcass or anything there. I did not land at that time.

I followed the rest -- like I said, this was a big wolf

pack. There was a lot of tracks. So I followed more of

the tracks that were headed upstream on the Swift River.

Traveled upstream maybe a couple of miles and came to

another similar scenario where there was erratic running

tracks by -- made by a wolf, a blood spot in the snow

and then actually a zig zagging bloody spot where a

wounded wolf had drug itself on the ice for some

distance and there was a set of ski tracks near there

and then a drag mark where that wolf had been drug to

the airplane and transported out. There was no carcass

at that location. I followed three of the other sets of

wolf tracks which headed upstream on the same little

side branch of the Swift River right there. Traveled

probably -- probably not more than five or 600 yards,

carne to another set of ski tracks and a bloody spot in

the snow at the end of a set of running wolf tracks.

Followed one set of wolf tracks from that location that

crossed the Swift River, now southbound, up through some

little Jack spruce trees and then right when they kind
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of topped out on a plateau and thc spruce trees thinned

out blood spot at the end ofthe running wolf tracks.

Actually those wolf tracks were marc Iikc walking. I

remember they weren't full stride out running tracks

right there. hut..

What do you mean you can tell they're different from the

running tracks?

Running tracks have a different shape pattern to them.

Almost -- almost similar to a rabbit track, because when

the animal is running his tracks aren't all nice and

straight in a row like when he's walking. If -- ifhe's

moving slowly his tracks are far different than ifhe's

full out running from something.

Can you tell us the physical difference if you're

looking at the tracks? How you'd know that?

Yes. i\ running track is going to be a lot farther

apart, the track marks in the snow, and instead of more

circular or oval footprints kind of in a straight row,

it's going to be a couple of tracks off center, almost

like the big tracks on a rabbit track and then two

tracks kind of straight behind it. It's a completely

different shape. So that -- that track didn't appear to

be full out running at the time it was shot. There was

a set of ski tracks where an airplane had landed and

recovered the animal at the end of that set of tracks.
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At none of those four sites that I just described where

there were bloody spots at the end ofa set of wolf

tracks; at none of those sites were there -- was there

any sign of any traps or snares being set and from -­

based on my training and experience, even from the air,

they all looked like wolves which were shot from the

air. I..

And why do you say that? What told you that they

appeared to be wolves shot from the air?

Specifically at the very first kill site I could

actually see the buckshot pellet marks in the snow,

which is a rare occurrence to be able to see that from

the air, but the type of snow crust that was present and

we'll show photos here at some point. The kill site

that I've named kill site number I had a very obvious

shotgun pellet marks in the snow which even show the

direction the shot carne from, and right there the wolf

track kind of zig zags, staggered a few ways and fell

again where it carne to rest. At that time I - I felt

that I had confirmed my suspicions from the day -- day

before. Here I had something that I needed to do a

detailed investigation of. I needed to have good

daylight, I needed to potentially have another person to

help take photographs and help run a metal detector. I

went back and landed near one of the kill sites just to
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(Pause)

Can I get my water?

HIE COURT: Sure.

THE COURT: Don't break the table. I've heard if you

kill that was set up.

And did you mark them somehow on the map?

I -- I marked them in pen on the map, and then I

actually typed up a legend. I gave them a number code,

starting with zero and ending with -- I don't know, I

don't remember what, but gave them a number code, marked

them on there and then typed up a legend, what -- what

each number represented.

break the table you have to buy it.

(Whispered cooversation)

(Pause)

MR. LEADERS: I'll bring this out here

3 Q
2

worked the crime scenes and before I went to Anchorage

to conduct any interviews with Mr. Zellers or Mr. Haeg.

Okay. Now -- and how did you do that" What did you do

4 to plot this information on a map?

5 A I took a -- first of all I put the applicable boundaries

6 of the predator control area in 19-D east on the map,

7 outlined it with a dark pen, and then highlighted it. I

8 then plotted through these GPS coordinates the location

9 of each of the kill sites that I found and the moose

10

II Q
12 A

13

14

15

16

17

18

19 A

20

21

22

23

24

25

basically completely solidify in my mind that what I saw

on the ground was what I thought I \\'35 seeing from the

air. I landed Oil the river near what will he kill site

three. and walked into it. several hundred yards. At

that -- at that site I was not comfortable landing the

state airplane and putting it at risk. It was a very

marginal landing location, that's why I landed a

distance away and snowshoed into it. When I snowshoed

in there I basically confirmed what I had seen from the

air, that it was a -- there was no traps, no snares, no

sign that there ever had been any, and I believe that

wolf track -- where the wolf had died in that case

wasn't where the wolf was shot. I could see that that

wolf had come running in there bleeding, and then had

died in that spot. And I took some pictures. Took hair

and blood sample out of the snow where the wolf had died

and then I actually snowshoed back to the airplane. Got

on my satellite phone, tried to get somebody out there

to help me work the scenes that day, and there was

nohody that could respond. So I actually -- after, like

I said, taken some photos, going back and GPSing each of

the sites, including -- there -- there was one site kind

of centrally located between these other spots that had

multiple sets of ski tracks. and I did land at that

spot. That -- that will be what I called the staging

- 330-

5

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2

area. There was at least several sets of ski tracks I (indiscernible).....

2 there and there was some blood in the snow. I could not 2 (Whispered conversation)

3 tell that a wolf had died at that spot, but that 3 THE COURT: We may want to move it back a little bit so

4 something had been laid in the snow and bled right 4 Mr. Haeg can see.

there. 5 MR. LEADERS: I don't think you're looking at anything

6 Q Let me ask you. These various kill sites that you've 6 else. Sorry, Judge. This is the .....

7 located, and this moose kill first and then these 7 MR. ROBINSON: This is ..

8 various wolfkill sites you've identified. Where were 8 MR. LEADERS: Exhibit 25.

9 they in relation to the predator control zone? 9 MR. ROBINSON: ..... Exhibit 25.

10 Boundaries of permitted area? 10 THE COURT: This is exhibit 25. (Indiscernible).

II A Very far to the southeast. I'd have to plot it on the II (Pause)

12 map, but from the -- from the very nearest border of the 12 Q Okay. Officer, first of all I'm going to show you

13 legally permitted predator control area the kill sites I 13 what's marked as Exhibit 25, and I want to see if you

14 found were between 40 and 55 miles from the very nearest 14 recognize that?

15 boundary. I'd need the bottom on there to give you the 15 A Yes, sir, I do.

16 exact distance from the nearest legal spot. 16 Q And what is that?

17 Q Did you do -- did you actually plot any of this onto a 17 A That's an aircraft sectional for the McGrath area,

18 map? 18 marked with marks and a legend placed on it by myself.

19 A Yes, sir, I did. I had ... 19 Q Okay. So - Exhibit-- oh, (indiscernible) yeah, that's

20 Q And when did you do that? 20 better yet. (Pause) Can you explain to the jury what

21 A I did that -- well, like I said, initially -- I mean I 21 you're depicting here in this exhibit?

22 had put a dot on my map on my wall way back when I got 22 A Yes, sir. This -- this area, and we've already agreed

23 the coordinates from Toby Boudreau, the initial report 23 that the ..

24 coordinates. But as far as plotting these kill sites on 24 Q Well, just what is that area?

25 a map and the moose kill site, I did that after we had 25 A Oh, okay. This -- this area is the I9-D east predator
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6 Q Okay.

shotwhere they were reported.

Okay. And that was based 011 the numberor the -- the

(indiscernible)?

Three -- three grays out of a pack that I did not

believe contained three grays.

River right here is the-location where I saw the initial

airplane tracks. Where the wolf trail came down offof

some higher country and came down into the river. and

the airplane track where -- that's what I found the

night of the 26th.

Which direction were those tracks heading then?

The wolf tracks were headed upstream on the Swift River

or eastbound, this direction.

So when I came back on the 27th I came straight to zero.

Number I, which is roughly a couple of miles upstream or

farther east. Actually let's go to kill number 5. Or

excuse me, number 5 on here is going to be the -- the

very next thing as I proceeded upstream that I found.

That's going to bethe location of the dead moose

carcass with wolf tracks all around it, ravens, and a

wolverine caught in a snare on the 27th. As you can

see, the next thing -- the next dot is very close to

I

2 Q

3

4 A

5

7 A Zero. which is the farthest downstream mark on the Swift

8

9

10

II

12

13 Q
14 A

15

16 Q Okay.

17 A

18

19

20

21

22

23

24

25

control area. This is the area that was in effect in

March. 1004 for the 19-D cast predator control program.

Okay. Can you point out where McGrath is on that map?

McGrath is this purple circle righthere.

Okay. Now you've identified certainmarks 011 this map.

What does this identify, number 7?

Number 7 is the -- basically the closest point in the

predator control area to where the kill sites that I

found were located.

Okay. Where are those kill sites that you found? Where

are they located?

South along the Swift River.

Okay. And you -- there's -- I guess you've said that

this is the legend you attached then, is that correct?

Yes. sir. it is.

Okay. The -- number 8 identified here.

Yes, sir.

What does that depict?

Number 8 identified here just inside the permit hunt

boundaries is the reported kill location of the three

gray wolves taken by David Haeg and Tony Zellers.

Okay.

23 MR. ROBINSON: Well, this is to the area, location area.

24 MR. LEADERS: Okay. Judge, I've discussed with Mr.

25 Rohinson we'd -- I'd like to inform the jury that the parties
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route.

route or?

Any particular reason you went slightly off the direct

site area, is that correct?

Yes, sir. Like I said, I was on my search over in this

area, Cairn Mountain, so you can see flying from Cairn

Mountain back to McGrath, this was fairly close to the

that. That's kill site number I, that's where the first

wolf was shot from the air, and the very distinctive

pellet pattern was visible in the snow next to the

bloody spot at the cnd of the wolf tracks.

And I guess why do you say it's the first?

I say the first just because of its close proximity to

the moose kill site, and it's the first one I found as I

proceeded upstream on the wolf tracks. At this point

this moose kill, in my estimation, is up to a week old.

It's a big pack of wolves. They haven't gone away,

they're still around. I don't know if they're still

there the day I'm there but they've -- they've hecn back

and forth, so.

So you're not implying though a sequence ofkillings?

I'm not.

Simply a sequence of you finding them?

I numbered the kills in the sequence I found them as I

proceeded upstream along the wolf tracks.

Okay.

So .....

What is the number?

THE COURT: ....on the map that you ....
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THE COURT: Excuse me. Trooper Gibbens you said num -­

the first kill site, but you indicated it has a number --

what's the number.....

I
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5 Q
6 A
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9

'10

II
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15 A

16 Q

17 A

18

19 Q
20 A

21

22

23

24 Q
25

THE COURT: For the.....

MR. LEADERS: ....permit hunt area. Okay.

Now -- so we've talked about seven and eight, What are

-- can you tell us what number 6 is?

Yes. sir. Number 6, located right here, is Trophy Lake

Lodge, the lodge owned by Mr. Haeg.

And how -- now walk us through what you've identified

here. You've indicated that that was kind of the kill

I have stipulated that these fairly represent, they're not .

2 exact, but fairly represent the eastern/western and southern

3 boundaries of the.

4

5

6 Q
7

8 A

9

10 Q

11

12

13 A

14

15

16

17 Q

18

19 A I hadn't looked at that area of the Swift River since

20 the fall, actually. Late in the fall I had been there,

2 I in September, and patrolled that area. Hadn't looked at

22 it, I wanted to look at it and was still curious. I'm

23 not going to dispute, that was still curious where the

24 three wolves had come from that were reported in -- in

25 here, because I honestly believed that they had not been
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A Number 1 is what I call kill site one.

2 THE COURT: Okay. That is -- okay.

J A It's the first one I found. It's right near number 5

4 which is the moose kill site.

snowmachine track was a track which I followed. It came

to the end of this long lake which is several miles -- I

wan -- I have to look at my report. but I believe it v....as

5.2 miles away from the nearest of the kill sites, and

that snowmachine track led all the way hack to Lime

Village, actually. And it didn't come any farther

north.

So around the kill sites you didn't find any sign of

land travel?

No sign ofland travel other than short sets of

footprints and at several of the kill sites there was

even very few footprints. A couple of the kills sites

the airplane was taxied right up next to the wolf and

there was maybe several footprints right there where the

wolf was loaded, but no carrying it for any distance or

.. so·· so we had kind of both things. We had a lot of

foot travel in the area where the moose kill site was

set up because someone had to walk in there and set a

bunch of traps and snares over a pretty large area. And

we also had one of the wolves specifically which was

drug for a long ways after it was pulled out of a hole

in the icc. The wolf was all wet. There was a icy drag

mark after they pulled it out of that hole in the ice

and drug to the airplane. But then at a couple of these

spots there weren't hardly any tracks. They just taxied

·340·

I

2

3

4

5

6

7

8 Q

9

10 A

II

12

I3

14

15

16

17

18

19

20

21

22

23

24

25

When I went back on the 27th I had an opportunity to

walk around that site more. Let me -- let me go through

all the numbers and then -- go through all the numbers

and then go back to what was found at each spot, OL. ...

Yeah, we'll do it that way.

Okay. So that's -- number 9 was the next thing as I

proceeded upstream. I call the staging area. Within a

mile or so upriver of that is number 2. That's going to

be kill site number 2. That was two sets of airplane

ski tracks near a bloody spot and a bloody drag mark

which originated at the end ofa set of wolf tracks.

·338·

TilE COURT: Okay. That's where I was getting confused.

(, Okay. thank you.

7 A After leaving number I I proceeded upstream. Like I

8 said, maybe a couple of miles and then I'm going to get

9 to what's called number 9 on my map, is the next thing I

came to. Several sets of airplane ski tracks on an area

and some blood in the snow, not necessarily a kill

location. And at the time I didn't know what that was

until I landed and looked at it, which I -- I land -- I

had landed there but hadn't walked around on the 26th.

23

24

25
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MR. LEADERS: No, not at this time we won't bring up the

THE COURT: Oh, okay.

MR. LEADERS: ..... 10 to 15 minutes would be good, I

right up to them. Maybe I'll back up and go back to

what was found at each spot.

Not yet. Have you identified number 5?

Yes, we identified number 5 as the moose kill site with

a wolverine in a snare at that -- at that point that's

what I knew before I went into the sites.

THE COURT: Sure. How long do you guys need? 10, IS?

Does anybody care? Are you awake enough to move yet. Why

don't we start back up then at .. you're going to bring the

hides up?

THE COURT: Okay. Let's start back up at 20 after then.

(Off record)

THE COURT: Back on record, the parties are present and

the jury is present. Trooper Gibbens is back on the stand

this time? I think it would a good transition point to set

up the next phase of testimony. We've been a little over an

hour,

Q Okay.

MR. ROBINSON: (Indiscernible) take a break.

MR. LEADERS: Could we take a break, a brief break at

I

2

3 Q
4 A

5

6

7

8

9

10

11
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13

14

IS

16

17

18 hides, but....

19

20

21 think.

22

23

24

25

Upstream a very short distance from there, possibly a

half mile, is going to be number 3. That's kill site

number 3, and that's a wolf that's running and bleeding

and dies and is picked up by the same airplane indicated

by the ski tracks, and until I go back I don't know

where that wolf was initially shot. Frorn « from kill

site number 3 we actually cross the Swift River,

southbound, go just up onto one -- one small level of

terrain featured through some spruce trees, go up on

there and as soon as the black spruce thins out that's

where there's kill site number 4, as I've named it,

bloody spot in the snow at the end of the wolf tracks,

and a set of airplane ski tracks where it had been

picked up. Number 10, which is marked on the map but

it's not on the legend is the very closest snowmachine

track anywhere to all of this. I was just interested in

determining -- making sure that there wasn't a

snowmachine involved with this. tied into this. and .....

And what's the significance of that?

The significance of that would be if·· if possibly

somebody had shot these wolves with a snowmachine and

just come back to pick them up with an airplane or if

somebody had been there as part of a trapping operation

with a snowmachine. There were no snowmachine tracks

going to these kill sites. Thc « the very closest
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carne out on the 8th rsic], all of the tracks appeared to

be the same type of tracks consistent with ..

What can you describe about those tracks?

Specifically the most distinctive thing was the

oversized tail wheel.

MR. ROBINSON: The 8th of April orthe 28th of March?

Will you clarify the date, please?

28th of March.

Thank you. And so they're all consistent in each of the

locations?

Yes, sir.

And they're distinctive primarily because of this

oversized tail wheel?

MR. ROBINSON: Oh, okay.

A 2004.

I Q Okay. And we're going 10 walk through that to some

2 extent. But first of all. vou talked -- at each of. I
3 these different -- well, I won't say each of the ones

4 you've marked. but down there around the kill sites that

5 you've marked and the staging area, and the moose kill.

6 that type of thing; you've talked about ski -- plane ski

7 tracks?

Yes, sir, and consistent through every scene that I

looked at both from •. from the first night that I found

it on the 26th. When I went hack on the 27th and when I

8 A

9

10

II

12

13 Q

14 A

IS

16

17 Q

18 A

19

20

21 Q

22

23 A

24 Q

25
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THE COURT: Okay. Mr. Leaders. go ahead.

MR. LEADERS: Thank you. Judge.

Trooper Gibbens, now I want to talk in a little bit more

detail about these sites you located and identified.

(Whispered conversation)

You -- I believe you said you were there a couple

different times. Once the first time you first see them

it's late at night or in the evening and you don't

really land and inspect, correct?

Ye~._~ir.E~eni~g_of:-t:ch=e-=2:::6=th=.,--:--= ~ _

Okay. And you go back the next day?

The 27th, land at two spots, just to check •. just to

hasically confirm what I saw from the air, and then ..

Do you do anything to document or record what you

observed on that day?

I take some photos at kill site number 3. I take some

photos at what I call the staging area, and then I get

GPS locations of each kill site as well as the moose

kill site.

Okay. And that's for the purpose of the next day you do

what?

I return, along with .- along with Trooper Dobson, now

·342·

and I want to remind you, Trooper Gibbens, that you are still

2. under oatil.

Yes, Your Honor.:1 A

4

5

(} Q

7

R

9 Q

10

II

12

_JL~_

14 Q

15 A

16

17 Q

18

19 A

20

21

22

23 Q

24

25 A
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25 scenes occurred.

MR. LEADERS: Okay. Okay.

Why don't you pass it around as you're explaining .­

thank you.

The main -- the main gear skis, that being the wider

·345·

The oversized tail wheel and they've all got relatively

large ski tracks from the main skis on the main gear

with a center skeg.

Okay. And did you document those tracks at the various

locations by photos?

Yes, sir, we did. We photographed and measured the

tracks.

Now I'm not going to have you talk about all the photos,

but number 30, photo of ski track .. plane ski tracks.

So I'm going to identify, I guess I'll make sure. Could

. you, I guess, identify that for the court?

Yes, just a representative sample of the relatively wide

main gear skis with a pretty wide center skeg marking,

you know, and then the distinctive wide tail wheel marks

everywhere where the tail wheel touches on ..

Well, I mean why don't you approach the jury a little'

bit. I mean they're kind of straining I know. It's a

small photo. Can you tell why » or what's distinctive

about the .....

MR. ROBINSON: (Indiscernible) admit them and just pass

them around.

IA

2

3

4 Q

5

6 A

7

8 Q
9

10

11

12 A

13

14

15

16 Q

17

18

19

20

21

22

23 Q

24

25 A

that day?

Yes, sir. The third day is when basically the most

detailed portion of the investigation at all of the

you're there?

Specifically I need at least one other person to assist

me with photographing and running the metal detector,

taking measurements, things like that. Brought the

helicopter out because there was very specifically one

of the sites that I wasn't going to land the state-owned

Supercub at. It was a very limited distance for landing

or taking off with tree obstacles on one end and open

water on the other end.

Yes, sir.

And now with two other troopers?

Yes, sir.

Do you also document what you observed on those -- on

5

I

2

3

4

Sergeant Dobson, and Trooper Roe(ph) also comes out and

meets up with us. He gets there a little bit later than

us. Trooper Dobson shows up in a fixed wing aircraft,

I'm in a fixed wing aircraft, and Trooper Roe(ph) shows

up in a helicopter.

(} Q Okay. And what's the reason all three of you go out

7 there?

8 A

9

10

II

12

13

14

15

16 Q Okay. Now on that, I guess kind of the third day,

17

18 A

19 Q

20 A

21 Q

22

23 A

24
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.:1- Q How is that center skeg depicted in the photos? As the

Q
2

3

4 A

6

7

8

9

10

II

12

13

14

IS

16

17

18 Q
19

20 A

21 Q
22 A

23

24

25

.....what you observed at the scene and how these photos

til into that, and as you relate to each photo we'll

have to have you describe what it is.

Okay, at the scene where this photo. Exhibit number 31.

was taken. that's the closest kill site to the moose

kill site, there were several sets of wolf tracks and

one of the sets of wolf tracks did a couple of direction

changes and then I ean see a pellet pattern in the snow

where the shotgun pellets had impacted the snow, and

then I could see wolf tracks for another short distance

where the wolf went down, maybe 10 yards from where this

initial pellet pattern impacted the wolf. And then the

wolf track gets up one more time, goes on another few

yards and then there's airplane ski tracks consistent

with the photo that I just showed you, landing, taxiing

right up to the spot and basically just putting the wolf

right into the airplane there.

Okay. Now what does this photo show us then about when

you're saying...

This -- this photo...

...pellet pattern?

In this photo is -- is a wolf track coming from the

right side oflhe photo over here, this -- the shot was

fired from this direction, as you can tell by the impact

direction in the snow of these pellets. So the wolf was

- 348-

Can you explain how it is depicted?

Well. it's -- it's the mark right in the center of the

widest ski track on the right side of that photo, and

that center skeg appeared to be over an inch wide ..

The imprint...

....in this -- in this -- it's an imprint, it's pushing

down farther than the ski itself pushes down.

Okay.

And the other distinctive thing is the -- like I said,

the oversized tail wheel marks in the snow, larger than

tail wheel marks made by standard equipped Cubs that you

might see around here, but narrower than a tail ski

track; I guess would be the best way to describe it.

Fairly unique.

Okay.

Kind of fit right in the middle between a standard size

Cub type tail wheel and a tail ski.

Okay. And that photo then represents fairly the -- all

the tracks that you observed?

- 346-

photo here?

();\ Is -- yes, it is. It shows..

Q

8 A

trucks on the outside all each side. were fairly wide and

had a wide center skcg. There's a lot of different

kinds of skcgs. lf..

9

10

II Q

12 A

13

14 Q

15 A

16

17

18

19

20

21 Q

22 A

23

24 Q
25

- 347-

A Yes. sir.

they've actually been admitted.

Q Why don't you wait just a moment, Officer. Trooper.

I hit right here and he went out this direction here

2 judging by these tracks. These are his tracks right

3 beside the pellet pattern straight out past the pellet

4 pattern photo. Do you want to go through all three and

5 then pass them around?

6 Q Why don't you go through all three and we'll pass them

7 out, and ...

8 A Okay.

9 MR. LEADERS: .... .Judge, may we publish it without -- if

10 there's no objection?

II MR. ROBINSON: I don't have any objcction to the

12 photographs.

13 MR. LEADERS: Okay.

14 A Okay. Why don't..

15 Q I'll have you describe

16 THE COURT: Any objection to them being admitted or being

17 published?

18 MR. ROBINSON: Being admitted, and they're photographs

1931,32,33.

20 THE COURT: What about30?

21 MR. ROBINSON: And 30.

21 MR. LEADERS: 30, right. Yeah.

23 THE COURT: Okay. We'll admit 30, 31,32 and 33.

24 MR. LEADERS: Yes.

25 (Plaintifrs Exhibits 30-33 admitted)

- 349-

And I'll take just a moment to ..

Okay. And there's going to be three photos in sequence

that you're going to look at here. The first photo is

going to be...

THE COURT: Well, wait. You can't tell them that until

(Pause)

(Whispered conversation)

I'm going to hand you fo~r exhibits. I want you to look

at them real quick and then we'll go through each of

them. I'll set those right there for right now.

(Pause)

Okay. The first one I handed you, what is that?

Let me make sure first.

Number 31, correct?

Yes, sir. Exhibit number 31 is this photo.

Okay. What are you depicting? Actually why don't you

tell us ..

Well, I'll..

2 Q Okay. Thank you. The -- let's discuss specifically the

kill sites. Kill site number I?

Kill sitc number I, the first kill site upstream from

the moose kill.

3

4 A

5

6 Q
7 A

8

9

10

II

12

13

14

15 Q
16

17

18 A

19 Q
20 A

21 Q
22 A

23 Q
24

25 A
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A

2

3

4

6

7

8

9

10

II

12

13

14

15

16

17

18

19 Q

20

21 A

22

23

24

25

Okay. alter we photographed this pellet pattern in the

snow there was kind of a crust on the snow so -- and we

could tell the direction of trajectory so to locate the

pellets we then kind ofv•.alkcd out of the snow and just

lifted it away, and this is a pictureora double-ought

buckshot pellet. You can still sec its trajectory in

the snow actually behind it. That's the firstone that

was exposed. There were 13 recovered out of that shot

pattern. One of which still had tissue and hairstuck

to it. Had been a pass tbrougb shot on a wolf. The

third photo, number33, is a 12 gauge shotgun wad which

was found at the second spot tbe wolf fell down. so at

that point, 20 yards or so from where he was shot, there

was blood and hair in the snow wherethe wolf rolled

around as he died. and where this wad must have then

fell out ofbis fur. That's the only way I could

speculate that wad could have gotten off in that side

direction where the wolf ended up dying.

What's the significance of it? I mean is that common to

have a shotgun wad at a kill site like that?

Common to find them at a kill site in the general

direction the shot was fired. This was off to the side

and right in the -- basically the death bed of the wolf.

The significance to me would mean thatevidently this

wolf was shot at pretty close range and the wad must

- 350-

2

3

4

5

6 Q
7

8

9 A

10

II

12

13

14

15

16

17

18

19

20

21 A

22

23

24

25

16 A Right. And the -- the way a shotgun shell is put

17 together you've got the hull of your shell with a primer

18 in it, obviously. You get a powder charge in there and

19 you get a wad. A plastic wad like you'll see in this

20 photo, goes over the powder charge and then is filled

21 with the shot type, whatever that is. When you fire the

22 shotgun out comes -- if there's an over shot wad it

23 comes out, then the pellets and then this big plastic

24 wad that's between the powder and the shot. Normally

25 that flies generally in the direction that the shot is

- 351 -

12 gauge?

or.

Yes, sir. Yes, sir.

From Mr. Haeg?

Yes, sir.

was three inch shells in the double-ought and I don't

remember for sure if there was any three and a half at

the time.

(Plaintiff's Exhibit 34 admitted)

Now you can .....

And one of those pellets had tissue and hair stuck to it

at the time. It has since rattled off in the bag here.

The -- this -- these double-ought buckshots, how many

pellets would be in a shell?

Depending on shell type, for a three inch shell it could

be 13 or 15 pellets. Three and a half inch shell would

be 18 pellets. Both three and three and a half inch

shells are common use in wolf hunting. This -- this

shell could have had 13 or 15 pellets likely in it.

Through the course of further investigation, I think

we'll talk about it a little bit more, but did you find

ammunition consistent with the double-ought buck for the

I

2 Q
3 A

4

5 Q
6

7 A

8

9

10

II

12 Q

13

14

15

16 A

17 Q
18 A

19 Q Okay. And were they three inch or three and a half,

20

21 A There was -- there was a mixture. There were -- there

22

23

24

25 Q Okay. So the three inch would have been consistent you

- 353 -

being fired..

0431

(Tape change)

4MC-05-12/Side B

0471

THE COURT: Go ahead, Trooper.

Q You were saying that it was not in the same direction

that the shot had come from?

5 A

15

I have got hung up in his hair. I'veactuallynever seen

2 a wad travel with an animal before like that, and I..

3 Q How far was this wad from the pellet pattern imprints

4 that you found?

Roughly greater than 20 yards.

6 Q Okay.

7 A And off to the side from the direction of -- of the shot

8

9

10

II

12

13

14
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- 354 -

I hair samples. I A

2 Q Okay. Any indication ofland travel to that kill site? 2

3 A No, sir. 3

4 Q The second scene, kill site number 2 as you've 4 Q

5 identified it. 5 A

6 A Yes, sir. 6 Q
7 Q Marked number 2 on the map. 7

8 A Yes, sir. 8 A

9 Q Did you also inspect that site that day? On the 28th? 9

10 A Yes, sir, I did. It was the next in order. 10 Q
II Q Okay. And can you tell the jury what you found at kill II

12 site number 2? 12

13 A Kill site number 2 there were two sets of airplane 13

14 tracks landing and of the sites it had the most foot 14

15 travel. Near where the airplane had landed and turned 15

16 around somebody had got out, walked to where a wolf had 16

17 drug itself into a hole in the ice and then clawed for a 17

18 long period of time trying to get out of the ice hole as 18

19 it was wounded, judging by its tracks. They had landed, 19

20 finished it off and then drug the wet wolf back to the 20

21 airplane. That wolf had initially been shot probably a 21 Q
22 hundred yards from where it eventually was finished off. 22

23 At the location where the wolf was initially shot the 23

24 wolf went down and then drug halfofits body, 24 A

25 apparently the back halfjudging from the tracks, in a 25

- 355 -

zig zag pattern up a small icy side channel of the Swift

River. Each time the wolf would attempt to leave the

slough and go into the woods it had apparently too

diflicult of a time dragging his back half, turned

around and went back down onto the slough leaving a very

distinctive zig zag bloody drag pattern until he then

attempted to cross a little creek that had open water

and he fell in an icc hole. My best description is just

a circular claw pattern dug pretty deep into the ice and

repeatedly while that wolf tried to claw out of that

hole in the ice, and then at some time somebody had

landed and finished him off and drug him back to the

airplane. The drag marks back to the airplane were very

distinct because they were icy like something wet had

been drug behind the person walking. At that scene,

along with the blood and hair samples there was also a

.223 shell easing found off to the side of the

footprints and the drag mark.

Okay. Was that seized?

Yes, sir, it was.

MR. LEADERS: May 1approach?

THE COURT: Uh-huh.

Exhibit 35, correct?

Yes, sir.

Can you identify what that is?

- 356-

Yes, sir, this is a .223 shell casing with a distinctive

head stamped. It says 223 Rem and Wolf. And that is

the one that was found at the scene.

At the scene, kill scene number 2?

Kill site number 2.

Exhibit number 4, that was admitted in evidence

yesterday.

Yes, sir. Exhibit number 4 is a .223 shell easing with

the same distinctive head stamp, .223 Rem-Wolf.

Okay.

MR. LEADERS: The state seeks to admit Exhibit 35.

MR. ROBINSON: No objection.

MR. LEADERS: And seeks to ....

THE COURT: 35.....

MR. LEADERS: And seeks to publish 35 and 4.

THE COURT: Any objection?

MR. ROBINSON: No objection.

THE COURT: Okay.

(Plaintiffs Exhibit 35 admitted)

(Pause)

Now were there any -- it sounds from what you observed

certainly there were no traps or snares, apparently

that., ..

No, sir, there were no traps or snares at that site or

sign that there ever had been any.

- 357 -

2

3

4

(,

7

8

9

10

II

12

13

14

15

16

17

18

19 Q

20 A

21

22

23 Q

24 A

25 Q

pellet that was recovered. Most of the pellets were

generally still round. The soft lead buckshot pellets

get deformed some when they hit snow or ice, but as you

can see, most of them are generally round and one had a

little bit of deformation to one side and had tissue and

a little bit of hair stuck on it when it was recovered.

A

3 Q
4 A

5 Q
(, A

7 Q

8 A

9

10

II

25

12

13

14

15 THE COURT: If Trooper Gibbens is done demonstrating he

16 should be seated again.

17 MR. LEADERS: Yeah, for right now. It will be -- it will

18 kind of be and up and down procedure as we

19 THE COURT: You don't have to -- usually we take a break

20 and don't have to keep moving it back (indiscernible).

21 Q Trooper, those are some of the things you recovered.

22 Anything else at the scene?

23 A At that scene after the tracks were photoed and the

24 pellets were recovered, some of the measurements of the

tracks were taken and we collected obviously hlood and

said with either 13 or J5 pellets?

Yes.

You found 13 here'!

Yes.

Okay. One of which passed through the wolf?

One of which passed through the wolf.

How did you know that?

Because ofthe tissue and hair stuck to the deformed
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Q
2

3 A

4

Q
6

7 A

8

9

10

II

12

13

14

15

16

17

18

19

20

21 Q
22 A

23

24

25

2

3

4

5

6

7

8

9 Q
10

II A

12 Q
13 A

14

15

16

17

18

19

20

21

22

23 Q
24 A

25 Q

How about at site number I? We need to back up fora

second.

Sue number I, absolutely no sign of any traps or snares

or that there had ever been any.

And at site number I could you tell how the wolf had

been traveling prior to beingshot?

He -- he traveled in an erraticpattern and it actually

looked like the wolf had stopped at the time of

shooting. Judging by the tracks it look like it was a

large wolf that may have actually stopped, generally

quartering broadside just prior to the shot. Wolves

will sometimes do that, almost -- almost like the

challenge that the big wolves don't always just run.

They sometimes tum to kind of face you, and judging by

that wolf track and how the -- the pellet marks were in

conjunction with that track, I assumed that the -- the

wolf at kill site I hadn't been -- hadn't been still

running at the time he was shot. At kill site 2 the

wolf appeared that it had been running all out at the

time it was shot.

Why is that?

The -- the tracks in the snow were spreadout and

distinctive and there were actually two or threeother

wolves traveling in close proximity to thatwolf, and

their tracks were erratic, as well, with abrupt

- 358 -

direction changes. A wolf in its normal course ofdaily

business generally travels in straightlines, getting

where he needs to go, so when you see a wolf track,

specifically a runningwolf track thatcomes to a stop

and pivots and turns 180 or any abrupt direction change

it's fairly indicative of being spooked by something,

and in this case, judging by the lack of tracks on the

ground, I would have to sayan airplane.

Okay. In fact, have you been involved in aerial taking

of wolves?

Yes, sir I have.

And what's been your involvement?

From the time I was a small boy I participated in land

and shoot wolf hunting in - mostly in game management

units 21 and 19 with my father. And then as recently as

-- actually from 1991 to 2004 I did not participate in

any type of aerial or land and shoot wolf hunting, but

in 2000 -- I can'trememberif I was given a permit in

-- the end of 2004 or the beginning 0[2005 I did

receive a aerial wolf hunting permit. Actually two

permits. One as a pilot, one as a gunnerfor someone

else for the program in 19-A.

Okay. Not the local program here?

No. sir.

Okay.

- 359-

A 1...

2 Q And I guess yourobservations.wen: they consistent with

3 what you'veseen -- wolf behavior you've seen?

4 A Yes. sir they arc.

5 Q If they're being chased from an airplane?

6 A Yes, sir.

7 Q Okay. Now kill site number 3. Any -- what did ynu

8 observe there?

9 A Kill site number 3 was the kill site that I opted not to

10 land the state airplane at. I've got a state Supercub

11 that I fly for my normal patrol duties and got to be

12 fairly careful with it. This site was fairly limited in

13 distance, with like I said, a big tree obstacle on one

14 end and some open water on the other. That -- I just

15 deemed it as too much of a risk with the state's

16 airplane. So that's the site primarily that I had the

J7 helicopter come for was to help get me into that site.

18 I had walked to that site the day before from farther

19 but to work the scene we just landed right next to that

20 site in the helicopter. At that site we found where the

21 same type of ski tracks and tail wheel tracks were in

22 the snow. A wolf had ran to that site and died. There

23 was actually blood drips in the snow of the running wolf

24 track leading up to that site. So we back tracked that

25 wolf, I would estimate two to 300 yards, and found where

- 360-

1 that wolfwas initially shot from a very vertical angle.

2 Q How could you tell very vertical angle?

3 A The pellet pattern in the snow that was entered as the

4 exhibit in the photograph showed a somewhat vertical

5 angle, but not an acute vertical angle, judging by the

6 directionthe pellets entered the snow.

7 Q You mean Exhibit 31 from site I?

8 A Yes, sir.

9 Q Okay.

lOA Whereas once we back tracked to this wolf, the wolf had

II made some abrupt direction changes and then we found

12 some cardboard wadding from a -- from a shotgun shell in

13 the snow, and then therewere actuallydifferent sized

14 buckshot pellets, copper plated number 4 buckshot

15 pellets at a fairly vertical angle right down into the

16 snow. Some of them were dug out of snow, probably 14,

17 18 inches of snow and several inches almost straight

18 down into some ice. And those were located -- the --

19 the pellet pattern mark was located visually and then

20 the pellets were recovered using a metal detector.

21 Q Okay. Did you photograph those findings?

22 A Yes, sir. Photos were taken at that scene.

23 MR. LEADERS: May I approach?

24 MR. ROBINSON: What's the kill site number?

25 MR. LEADERS: This is kill site three.

- 361 -
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MR. LEADERS: May Exhibit 37 be published?

MR. ROBINSON: Do you want it admitted?

THE COURT: You want to admit it first?

MR. ROBINSON: Oh, oh, it's already admitted.

- 364-

A Absolutely; we documentedwhereeach pellets were

recoveredand what type andsize of pellets they were,

since therewas different types used.

And did you document thathow?

Well, there was photographs taken and on the -- Oil the

-- each thing, as it was seized, each item at the

scenes. he it the pellets or the wads or anything that

we've looked at thereso far, is documentedon a -- 011 a

standard state trooper evidence tag and we document

where they came from and when.

Okay. So they weren't just put in these little ziplock

baggies when you recoveredthem?

No, they're -- they're not just rattling around. They

were just placed in the bags actually last night in

preparation for today. I opened each of these bags

which had been sealed since the pellets were recovered

and placed them in these bags so that the jury could see

what we had.

So is that why you're confident as to identifying where

you obtained each of these items?

Yes, sir.

I

2

3

4 Q

5 A

6

7

8

9

10

II Q
12

13 A

14

15

16

17

18

19 Q
20

21 A

22

23

24

25

(Whispered conversation)

2 Q Have you. again. I guess come up to the front of the

3 jury where they might be able to see what you're

4 depicting a little bit better. Here's two exhibits, 36

5 and 37. Please identify 36?

6 MR. ROI3lNSON: You want to admit them?

7 MR. LEADERS: 30 --I'm just going to --I'm going to

8 seek to have it admitted but JIm going to havehim identify

9 what it is first.

10 MR. ROI3lNSON: They're (indiscernible)?

II MR. LEADERS: No.

J2 Q Go ahead.

13 A 36 is a photograph of a number buckshot pellet on some

14 snow crust. It was broken up snow crustwith blood

15 drops in the snow next to it.

16 Q And it's a photograph from which kill site?

17 A Kill site number 3.

18 Q Okay. Go ahead. And that photograph, was that as you

19 saw the pellet on the scene or..

20 A This .....

21 Q ....did you have to do some recovery?

22 A This -- this photograph was taken after the snow crust

23 was broken up on thescene, andit was not +- this

24 particular pellet wasn't dug out, this must have been a

25 low velocity pellet or something. As soon as we broke

- 362-

MR. LEADERS: Okay, so ..

(Plaintiff's Exhibit 37 admitted)

I'd just note that those are a different type and size

of pellets.

At -- yeah, go ahead and be seated. Thank you. So at

kill site number 3 -- I mean I guess you've talked about

the almost vertical trajectory of the pellets. Anything

else that indicated this was an aerial killing?

Just therewas no -- once again, there was no trapping

or snaringevidence there whatsoever. There was no

footprintsover to wherethe wolf was initially shot.

And -- and then the, you know, the airplane ski tracks

where the airplane recoveredthe wolf when it eventually

died. Alilcd to indicate that it was taken aerially.

Okay. The -- do any further investigation that day?

Yes, sir. We went from kill site number 3 we proceeded

on to kill site number4, which is the one across, then

onto the south side of the Swift River and up in the

black spruce. And at kill site number 4 we found

- 365 -

THE COURT: Not ..

MR. LEADERS: Okay. It wasn't--l seek to admit 37 and

then publish.

MR. ROBINSON: No objection.

TI~E COURT: Okay. It will be admitted and you can hand

it to the first..

I

2

3

4

5

6

7

8

9 A

10

II Q
12

13

14

15 A

16

17

18

19

20

21 Q
22 A

23

24

25

I the hard crust on the top of the snow this pellet became

2 visible so this photo was taken before we excavated the

3 other pellets out of the snow and ice farther down.

4 Q And the other pellets were excavated almost immediately

-- or directly below it or..

6 1\ Fairlyacute vertical angle, yes.

7 (J Okay.

R MR. LEADERS: The state would seek to admit 36 and

9 publish that.

10 MR. ROBINSON: No objection.

II THE COURT: Okay. 36 will be admitted. You can show

12 that to the jurors, give it to them.

13 (Plaintiff's Exhibit 36 admitted)

14 A And that's a different kind of buckshot pellet. It's

15 copper plated and it's - as you'll see, it's a lot

16 smaller. as a..

17 Q You're holding up Exhibit 37. What is that?

18 A Right. Exhibit number 37 is number 4 copper plated

J9 buckshot pellets from kill site number 3, and these are

20 the ones that were recovered from the fairly acute angle

21 down in the snow and ice.

22 Q Now as part of the process, I mean you've talked about

23 different pellets recovered from different sites, ct

24 cetera. Did you document those when you recovered them,

25 where they came from and report that?

- 363 -
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6

7 A

8

9 Q
10

11 A

12 Q
13 A

14 Q
15 A

16 Q
17

18 A

19

20

21 Q

22

23 A

24

25
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I Q At this kill site. number 4. did you notice any signs of

2 traps or snares, or anything like that?

3 A No signs of any traps, snares or anything to indicate

4 anything otherthanan aerial take.

Q The -- any other areas you inspected on the 28th with -­

what was it. Trooper Dohson and Trooper Roetph)'

Trooper Dobson and Trooper Roe(ph). 28th. May 1refer

to my notes real quick?

Did youtake notes andwrite a report related to your

investigation..

1 A Exhibit 38 is once again some -- some more of the last

2 type of pellets that were shown, the copper plated

3 number 4 buckshot pellets. These pellets were recovered

4 at kill site number 4 very near where that wolf died.

5 Q Is that the location _. that's the location as you've

6 identified, kind of the final shot?

7 A Yes. sir.

8 Q Okay. Could you determine thc trajectory when you found

9 those?

lOA Due to the wind blown nature of the snow at that spot,

11 no, 1can't really say as to the trajectory. They were

12 -- they were all .. they were all far enough down in the

13 snow that they weren't shot from horizontal. They were

14 shot at some -- something elevated beyond horizontal

15 because they were all recovered fromdown below the snow

16 crust level, but as far as how acute that shot was from

17 I can't say.

18 Q Okay.

19 MR. LEADERS: The state would seek to admit and publish

20 Exhibit 38.

21 MR. ROBINSON: No objection.

22 THE COURT: Okay. 38 will be admitted. You want to .....

23 (Plaintiff's Exhibit 38 admitted)

24 (Whispered conversation)

25 THE COURT: Yeah. hand that to Mr. Parker.
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ski tracks andsome blood in the snow. I spent time on

the ground trying to determine what had happened at

staging area number 9 and found where somebody had

walkedaround extensively in the woods and pulled some

old snares which had been hanging in there. The first

indication of that was the - somebodywas obviously

searching for snares that had been left there at some

time in the past. There were no •. I couldn't tell that

anyonehad been there earlierin the winter beforethis

personhad come to find these snares,and then when I

found the trees where the snares had been anchored with

number 9 wire -- you can tell wherethe trees hadgrown

andthe wire -- wire marks were actually into the bark

of the trees where they had been removed, and I actually

found one old snarewhich was not active, it was closed.

But I found one old snare still hanging at that site.

So best as I could tell somebody had showed up there and

removed some snaresand then hadlaid an animalout of

the airplane, and actuallyupon closer examinationwe

found some hair which appeared to be gray wolf hair, and

then the blood that was there. So those ski tracks were

photoed and measured there which showed the

consistence.....

Were they thc same

Yeah, they werc consistent with the tracks at all of the

·369·
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A 3-2901'2004.
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Q Which was the plane, correct?

A Yes, sir.

THE COURT: Uh-huh.

(Indiscernible) ...

Officer, does this appear to be a page out of your

report?

Yes, sir, it is.

Following kill site investigation, kill site numher 4,

does it indicatesearch warrant application?

Yes, it does.

What date?

Okay. And does it indicate what the search warrant was

to search?

A Yes, sir. The lodge known as Trophy Lake Lodge and

November 40 II Mike.

.5 A When we initially applied? I'd like to referto this

exhibit. Therewas an additional application with the

-- through the Aniak court. (Pause)

MR. LEADERS: May I approach, Judge, to direct the

officer'!

6

7

8

9

10

II A

12 Q

13

14 A

15 Q

16

17 A

18 Q

19

20 Q
21

22

23

24

25

A Yes. sir.

2 Q And doesn't it indicate alter that -- following that

3 information, March 29th is when you sought the search

4 warrant'!

kill sites.

Did you do any further investigation in this case after

the 28th?

Yes. sir. I did. One of the next phases was to apply

for search warrants for Trophy Lake Lodge.

Why Trophy Lake Lodge?

Because of the close proximityto the kill sites, as

well as it's the location thathad been listed as base

camp for Mr. Haeg, and I considered it likely that Mr.

Haeg was at Trophy Lake Lodge at the time.

Okay. The -' and why were you concerned with Mr. Haeg?

Because after looking at the airplane ski and tail wheel

tracks closer on the 27th and 28th of March I believed

them to be consistent with tracks thatwould be made by

Mr. Haeg's Batcub, since I had had a good look at that

extra large tail wheel and his skis on the 21st while he

was in McGrath.

Where did you get the information about Trophy Lake

Lodge heing associated with David Haeg?

He listed it as his base of -- he listed McGrath!Trophy

Lakc Lodge on one of the fish and game documents that I

had seen. Whether it was a sealing -- supplemental

scaling stripkit or his 19-D east predator control

permit. I don't recall. Oneofthose two thingshe

listed that Trophy Lake Lodge was going to be his base

,370 -

1 of operations.

2 Q Okay. And so you sought a search warrant for that?

3 A Yes. sir. A Yes, sir.

Q ..... is that correct? Can you explain where Trophy Lake4 Q

5 A

6 Q
7

8 A

9

10

II

12 Q

13

14 A

15 Q

16 A

17 Q

18 A

19 Q

20 A

21

22A

23

24 Q

25

Did you receive one?

Yes, sir, J did.

And what were you searching for? Or what did you apply

for a search warrant to searchfor?

J applied for a search warrant for both November 40 II

Mike, the Batcub, and then any wolf parts, hunting

equipment, trapping equipment, anything associated with

the take of wolves that --that could be found there.

Okay. Did you actually serve that search warrant or

execute it?

Yes, sir, I did.

When did you do that?

I'd like to refer to my notes.

Okay. As to the specific date?

Yes, sir.

Okay.

(Pause)

(Whispered conversation)

I believe that was March 31st that I applied with the

Aniak court for that.

Was it March 29th? Part of your report discusses

investigation in kill site number4, correct?

- 371 -
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Okay. So the 29th sought a warrant, and then you went

out and served that warrant or..

Lodge is?

Might I use the map?

Sure.

It's -- Trophy Lake Lodge would be southeast of McGrath,

right here in the foothills of the Alaska Range.

Okay. So southeast of McGrath, south -- south or

southeastof the control area,' correct?

Yes, sir. Southeast of the control area.

Slightly north and east then of the kill sites you

investigated?

Yes, sir.

And did you take any photographs of anything you

observed out at Trophy Lake Lodge?

Yes, sir, photos were taken of the ..

(Whispered conversation)

Go ahead.

Photos were taken of the carcasspile from the air and

from the ground that contained wolf carcasses near the

lodge. Photos were also taken of the lodge itself and

of items seized such as Rugermini 14 magazines

containing .223 Rem-Wolf ammunition.

- 373-
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Okay.

State's Exhibit number 42 is a closeup photo of some of

the carcasses from thatcarcasspile.

Now as with the site ,-- the kill site investigations,

I'm assumingthere were additional things observed,

photographs taken, is that correct?

Yes, sir. photographs taken.

Trying to limit for the trial purposes what was most

relevant? ---

hill behind the lodge with snowmachinctracks connecting

the carcass pile and the lodge. This is marked as

State's Exhibit 41. and it'san aerial photograph of a

pile of partially eaten carcasses,wolf carcasses, which

are connected to the lodge by snowmachinetracks.

Okay. Now what did you do with any of these items that

you observed?

The -- the .223 Ruger mini 14 magazines that were

seized, or thatwere observed in the lodge were seized

as evidence. Blood and hairsamples were seized as

evidence, andthe carcasses, fromthe carcass pile, were

actually seized as evidence and brought back to McGrath.

Whatwas the purposeof seizing of those carcasses?

Further photographs were taken and I wanted to go over

the carcasseswith a metal detectorin a controlled

2

3

4

5

6 Q
7 A

8

9 Q

10

II

12 A

13 Q
14

15 A Yes, sir.

16 Q

17

18 A

19

20

21

22

23 Q
24 A

25

MR. LEADERS: May I approach with the exhibits?

THE COURT: Yes.

MR. LEADERS: Thank you.

~ guess handing you Exhibits 39 through 42. Have you

look at those. and do you -- can you -- do you know what

they arc?

Yes. sir.

What are they?

Number39 is one or the newerbuildings atTrophy Lake

Lodge which sits kind of on top of a hill,'and there was

blood and hair and bloody paper towels outside the

lodge.

. O~tsi.'!.e_!lJe lodge -- was that kind of like the m=a::in'- _

building for the lodge or why that (indiscernible)..

It appeared that it was the building that had been being'

used the most this winter.

Okay. Were there more buildings though then that at the

location?

Yes. sir. Numerous outbuildings.

Okay. Were those searched also?

Yes. sir.

Okay. And did you find anything at the lodge that I

guess you could associate with the kill sites that you

had observed the few days before?

Yes. sir. First of all the airplane ski tracks on the

- 374-
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environment and identify how the wolves had died.

Okay. Anything else there at the search ofthe lodge?

No, photographs were taken of the ski tracks on the lake

in front of the lodge also.

And those would have been the same as what you -- the

representative sample you'vesent around?

Yes, sir.

Okay. After searching the lodge what did you do?

Well, after searching the lodge we -- we failed to make

contact with Mr. Haeg or see November 40 II Mike at the

lodge.

MR. LEADERS: One second before we go -- I'll seek to

admit Exhibits 39 through 42.

MR. ROBINSON: No objection,

THE COURT: Okay. 39,40,41 and 42 will be admitted.

(Plaintiffs Exhibits 39-42 admitted)

MR. LEADERS: And seck to publish.

THE COURT: Any objection to the publication?

MR. ROBINSON: No.

MR. LEADERS: Will you hand that....

THE COURT: Okay. If you want to hand those photos to

Mr. Parker, please.

MR. LEADERS: I'll have you go ahead and proceed with

your testimony as those are being passed around.

Q What did you do next?

I

2 Q
3 A

4

5 Q
6

7 A

8 Q
9 A
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II

12
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15

16

17

18

19

20

21

22

23

24

25

lake right in front of the lodge were the --the same

type of airplane ski tracks which .....

Thatsame unique tail -- or the ski configuration

Yeah, the tail wheel pattern in -- in conjunction with

the ski tracks. And also the -- the fresh wolf blood

and hair outside the lodge had the appearance that

wolves had been being skinnedeither inside or nearthe

lodge. It was clean inside but there was blood and

bloody paper towels and wolf hair, bits offat, and that

kind of stuff laying right in front of the front door of

the lodge off to the side of a porch, or a step there.

Inside the lodge we found Ruger mini 14 magazines which

is -- well, this is marked as Exhibit 40. It's three

differentsizes of Ruger mini ]4 magazines. There's 30

round magazines taped together that were fully loaded

with .223 Rem-Wolf ammunition,

Similar to the casings thatyou sent around earlier,

both Exhibit 4 and Exhibit 35'1

Yes, sir, the same type of head stamp and the casing.

And then the 20 round magazine and a smaller 10 round

magazine. also for the Ruger mini 14, and having .223

Rem-Wolf ammo in all three sets of magazines.

Okay. Did you find any actual wolf hides, carcasses,

anything like that?

We found carcasses in a pile right -- right down the
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A Additional search warrants were applied for tor the Hacg

2 residence in Soldotna. as well as November 4011 Mike.

] Q Okay. And did you participate -- and what was your

4 participation in those search warrants?

A Application tor the warrants.

6 Q You provided the information to the court?

7 A Yes. sir.

S Q Okay. And were those warrants actually granted, issued?

9 A Yes. sir, they were.

10 Q What was done with them after they were granted?

II A I believe the -- the warrants were executed by the

12 Soldotna ADF&G troopers and U.S. Fish and Wildlife

13 Service.

14 Q Did you relay the warrants and the information sought

15 down to the troopers?

16 A Yes, sir, I did.

17 Q You've heard a couple of them testify, Trooper Mountain,

18 Trooper Godfrey?

19 A Yes. sir.

20 Q Okay. And those were based on the warrants you had

21 obtained?

22 A Yes, sir.

23 Q Their testimony?

24 A Yes, sir.

25 Q Now beyond -- or other than these other warrants that
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( Aurora Court Reporting )

slough and got closer to the moose kill f started to sec

leg hold traps still set. They're known as MB-750 traps

an: used a lot in Alaska now a" a wolf trap. There were

six different MB-750 wolf traps located which wen: still

active and functional and covered with W,LX paper. And

then like I said, there was another one that was sprung,

another one with a Raven.

And those leg hold traps that were not legal to be set

at that time?

They were not legal to be set. They were photographed

and aetually those six leg hold traps which were still

actively trapping were seized as evidence. We didn't

follow every one of the trails down where all the snares

were. You could -- the wolves had major trails and you

could -- you could stand near the moose kill and look

down these lanes through the -- it was kind of mature

alder and cottonwood and you could look down through

these lanes where the wolves had been traveling and you

could actually see that there were multiple snares on

each of these wagon wheel wolf trails. That's -- when

you've got a moose kill you end up with a large number

of trails from the different animals that are feeding on

the moose and this was no exception. In fact in this

case there were probably more trails than usual. The-­

it looked like a lot of wolverines had been eoming in.
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were being down in Soldotna, what -- was there any

further investigation that occurred?

On the 2nd of April myself and Sergeant Dobson went back

to -- back to the moose kill site to actually walk in

and see what -- what traps or snares were set there, and

to basically do an investigation of that scene.

Okay. What did you observe when you went back to the

moose kill site?

When I flew -- when I flew over before I even landed

there were now two wolverines caught in snares at the

moose kill site. One alive and I believe one dead. And

then there was a gray wolf, a small gray wolf caught

right near the moose, which was dead. I eould also see

from the air that there was a Raven in a leg hold trap.

We landed and walked in there and started seeing -- the

-- the first thing we saw was a sprung trap where an

animal had gotten in and then made a large catch circle,

chewed down a lot of trees and stuff, and then somehow

had gotten out ofthe trap. We started then along the

different side trails seeing wolf snares, numerous wolf

snares. At this point -- on April 2nd the snaring

season for wolves was still open, so the snares at that

time were legal. Leg hold trapping, the last day of

legal leg hold trapping for wolves or wolverines was

March 31st. As -- as we carne up out of the little side
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Wolves and foxes had still been coming in. And any­

but at any rate, we left the snares -- the operational

snares that were there were left operational because

they were still legal at the time. The two wolverines

were seized as evidence because they weren't legal. It

was -- wolverines -- wolverine season ends March 31st.

It was now April 2nd and these wolverines were caught.

Whether or not they were the target species or

incidental take, can't say, but they -- they couldn't

legally be possessed by whoever had the trap site.

For.. ...

Did you pursue any charges then against those -- for

those wolverines?

No, we did not.

And why is that?

Because they could very well have been incidental take,

which does happen with wolf trapping.

Okay. So you made the assumption those -- or gave the

benefit of the doubt that those leg holds were set out

for wolves as opposed to wolverines?

Yes.

Okay. Now did -- actually I guess I need to back up for

one moment. At the carcass piles. were there any -­

when you were there, had there been any wol -- or traps

or anything set around that?

- 381 -
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wolverine died after being shot. and the photo shows

very well the catch circle where the wolverine had done

MR. ROBINSON: No, I said no objection.

THE COURT: Okay.

And while that's being passed around, Trooper, I guess I

kind of digressedto some extentfrom what we were

talking about, the moose kill site.

I

2

3 his thing until he was dispatched.

4 Q Done his thing? What do you mean')

5 A Spun around, clawing and tearing up the snow as far as

6 he could reach on the trap chain until he was

7 dispatched.

8 Q Okay

9 MR. LEADERS: May -- seek to admit Exhibit 43.

10 MR. ROBINSON: Yeah, admit it without (indiscernible).

II (Whispered conversation)

12 MR. ROBINSON: No objection.

13 THE COURT: Okay. 43 ..

14 MR. LEADERS: Judge..

15 MR. LEADERS: 43 is admitted.

16 (Plaintiffs Exhibit 43 admitted)

17 MR. LEADERS: May it be published as well, Judge? May it

18 be published as well?

19 THE COURT: Any objection to that, Mr. Robinson? To the

20 publication?

21

22

23 Q
24

25

- 384-

This one's at.. ..

Would you identify what that photo is...

Prosecution Exhibit number 43 is a picture of me holding

up a trap which is near the lodge at a spot where there

was two whole wolf carcasses at the baseof sprucetree

for bait, and then a -- one of these MB-750 wolf traps

was there. Actually on this day this trap was already

sprung. It had caught a wolverine and somebody had come

- 382-

MR. ROBINSON: Photo of which --leg hold traps at the

lodge? At lodge?

MR. LEADERS: Yeah, the ..

A Absolutely, At the carcass piles by the lodge there was

2 numerous traps set for wolverines. There were sections

3 of wolfearc ass cut in thirds or quarters and then in

4 two spots they had beenshoved down in snowbanks and

they were guarded by what's called a 330 ConaBcar body

6 grip trap, and that'scommonly used forwolverines in

7 Alaska. And then other parts ofthe wolf carcasses were

8 wired up in spruce trees with leg hold traps set

9 underneath them.

10 MR. LEADERS: Mail approach?

II THE COURT: Ub-huh.

12 MR. LEADERS: Exhibit 43.

I] (Whispered conversation)

14 MR. LEADERS: 43.

15

16

17

18 A

19 Q

20 A

21

22

23

24

25

We'll go back to the moose kill site. So the six MB­

750's that were still actively trapping were seized.

And let me ask. The six MB-750's, are those similar to

what is in this photograph?

The same trap, same chain set up, same dog clip at the

end.

Okay. So the -- but at the moose kill site, that's the

same day, April 2nd?

Yes, sir. Which were both seized just -- there's -­

there's not a..

wolverines, is thatcorrect?

Okay. Not a charge relating to them but they were

seized because they couldn't be taken at that time?

Yes, sir. Like - if a wolverine is taken -­

incidentally normally the -- the wolf trapper has to

tum it in, if it's afterwolverine season closes. And

Okay. The one at the lodge isn't active but the one at

the moose kill sites, those are?

Yes, sir.

Okay. And therewere six active?

Yes, sir.

What else was observed there? You talked about some

Q At the moose kill site and at the lodge?

A Yes, sir.
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and got the wolverine out and the trap was still laying

theresprung. This trap was actuallyseized as a

representative sample from the lodge becauseof a unique

attaching fashion thatthese trapshave. There's a lot

of ways to attach a trap to a tree. These traps, which

were near Mr. Haeg's lodge, had a large length of chain

and then had a dog quick-clip at the end of the chain.

The chain was run around the tree, tied in a half inch

and then clipped back to the loop on the chain. It was

something that in my lifetime of trapping experiencein

Alaska I hadn't everseen before. Certainly in western

Alaska it's not a common thing, andso it was unique.

This -- so this trap was seized and actually all six

traps thatwere seized at the moose killsite were

attachedto the tree in the same fashion as this one

that was right near the lodge.

All right, but at the time that they're -- when was that

trap seized?

This trap was seized April 2nd.

Okay. At thattime it was -- it wasn't active though,

it wasn't..

It was not. It -- the -- the photo will show that a

wolverine has recentlybeen dispatched. There's very

fresh blood splattered about on the top of the snow and

then a blood hole melted down in the snow where the
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- 386-

that's what we would (indiscernible). If theydon't

2 turn it in then -- then it's chargeable, but..

I puhlish if they're admitted.

2 MR. ROfllNSON: No objection.

3 THE COURT: Okay. 44 and 45 ..

4 MR. ROBINSON: And the leg hold trap is from where?

5 need to know where this thing is..

6 MR. LEADERS: I'll have the officer -- or the trooper

7 testify, or identify.

8 Q Where was this item ..

9 A From the moose kill site.

10 THE COURT: And what is that?

II A Leg hold trap.

12 THE COURT: Thank you.

13 (Plaintiffs Exhibits 44 & 45 admitted)

14 Q That's an MB-750 that you have identified as being one

15 of the photos?

16 A Yes, sir.

17 Q Okay. Do you want to show us what's unique about this

J8 or what was ..

19 A Exhibit number 46 and just the -- the set up -- wolf

20 trappers set up their traps differently. A lot of guys

21 usc different set ups between cable and chain and

22 swivels. This trap has a short bit of chain centrally

23 located instead of off to one side of the trap. It's

24 got a beefed up center plate with the central deal.

25 It's got a double welded box swivel right here so the

- 388 -

(Whispered conversation)

MR. LEADERS: Oh, they're discussing..

MR. ROBINSON: 3D -- 44 is going to be..

(Whispered conversation)

MR. LEADERS: May I approach the witness?

THE COURT: Yes.

Exhibits 44 and 45 are being handed to you, can you

identify first 44?

Exhibit number 44 shows a live wolverine caught by the

neck in a wolf snare which hadn't properly locked so it

hadn't killed the wolverine, so he was still very much

alive.

Okay.

I think that's one of the wolverines that was seized.

Okay. And what is the next exhibit, 45?

Exhibit 45 shows a set MB-750 wolf trap covered with wax

paper.

Okay.

9

6 0036

7 THE COURT: Go ahead. Mr. Leaders.
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And thatis from -- that was one of -- this is one of

the traps from the moosekill site withthe samechain

and dog clip set up.

And so it's set and active at that time?

Yes, sir, it is.

And that was after open season for leg hold traps?

Yes, sir.

Were any of the leg hold traps or snares or anything

like that actually seized from that site?

Yes, sir, the six MB-750's which were actively trapping

at the time were seized, as well as one representative

sample of the snares because if you'll recallearlieron

I said I had a snare from the staging area. An old

snare that Jfound on a tree at the staging area.

seized one snare fromthis moose kill site as a

representative sample that was the same type of

attaching wire, the same type of lock, the same type of

cable, a very similar snare. Just to show the similar

snaresat the two sites.

(Whispered conversation)

MR. LEADERS: May I approach?

THE COURT: Uh-huh.

Exhibit 46. J'IIlet you look at that and just..

(Whispered conversation)

MR. LEADERS: May I -- J'IIseek to admit 44 and 45 and
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chaindoesn't kink up andbreak when an animal is

caught. It's got -- it must be 10 or 12 feet of chain

and then the most uniquething about this particular set

up is the dog clip at the end. All six traps seized at

the moose kill site had about roughly the same amount of

chain and then a dog clip at the end. And like I said,

they were all attached the same, around the tree, up

through in a half inch and clipped to itself. A real

fast way, and probably a pretty strong way to attach a

trap. It's just not something that I have seen before.

But you also saw that at Mr. Haeg's lodge?

I also saw that at the lodge on -- on the same kind of

trap, same set up there.

Now there's, I guess, some covering on the trap. Is

that... ..

This is wax paper. That's the film that you see

covering the trap in the photo. A lot of trappers usc

wax paper to keep the trap from frosting up and becoming

non-functional due to too muchfrostunderthe panor

freezing snow and ice conditionsthatcan hamper the

functioning of the trap. The wax paper basically keeps

it going.

At the timeyou seized it it was an open active trap, is

thatcorrect?

Yes, sir, it was.
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Q Of course it's not now?

2 A No. sir. it's not. We could make it that way if anybody

3 needed it thatway in a hurry..

4 THE COURT: No. please don't.

:) Q That's fine.

t> MR. LEADERS: Exhihit 46, the state would seek to have

7 admitted.

X THE COURT: Any ohjection to 46?

9 MR. ROBINSON: No.

10 MR. LEADERS: I won't -- Jdon't think I'll

11 physically..

12 THE COURT: 46 will he admitted.

13 (Plaintiff's Exhihit 46 admitted)

14 MR. LEADERS: ..... publish that or pass it around at this

15 time.

16 THE COURT: Why don't you set it on the shelf there

17 behind, if you would.

18 (Whispered conversation)

19 MR. LEADERS: I guess (indiscernible).

20 THE COURT: It's going to be a while yet.

21 MR. LEADERS: There's -- I think if another break this

22 would he appropriate to ..

23 THE COURT: Okay. Let's come back in about 15 minutes.

24 Or not about. We'll come back in 15 minutes. Let's start at

25 quarter until. And if you're going to go get coffee, make

- 390-

( Aurora Court Reporting:

26th"

2 A Not the moose kill. On the night or the 26th alii flew

3 was where they landed andcheckedtrack direction.

4 Q Okay. So -- but you were at the moose kill site on the

5 27th of March? And that...

6 A Yes. sir, that's the first time I overflew it. and..

7 Q You're back aboutfive or six days lateron the 2nd of

8 April?

9 A Right.

10 Q And you don't notice any new tracks?

1] A No new tracks. There's more critters there, along with

12 the critters that were already there and caught, so --

13 yeah, it appears nobody else has been there. The raven

14 is turned loose out of the trap. He's still mostly

15 happy and healthy, so he goes away.

16 Q Okay. The -- did -- what other investigation did you

17 do?

18 A After -- after .- after the moose kill site on April 2nd

19 myself and Sergeant Dobson..

20 Q It's actually -- you go to Trophy Lake Lodge, right? We

21 started to talk about... ..

22 A We went -- we went to Trophy Lake Lodge to see if --

23 actually I had seen -- when we served the search warrant

24 a couple of days previously at Trophy Lake Lodge I had

25 seen a wolverine in a leg hold trap near the lodge, and

- 392-

sure you take a list of everybodythatwants....

2 UNIDENTIFIED JUROR: Yeah, we'll bring..

3 (Off record)

4 THE COURT: We're back on record. Mr. -- Trooper

5 Gibbens. you're still under oath.

6 A Yes, Your Honor.

7 THE COURT: Go ahead Mr. Leaders.

X MR. LEADERS: Just -- thank you.

9 Q When we I guess left -- left off. we were talking about

10 you seized the leg hold trap from the moose kill site?

1I A Yes, sir.

12 Q And anything else there at the moose kill site that was

13 rclevant..

14 A Relevance.

15 Q Relevance, thank you. On April Znd?

16 A Just thatthe ski tracks, once again, werethe same, you

17 know...

18 Q Those hadn't changed, right? Those are no new ski

19 tracks ..

20 A Uh-huh (Affirmative),

21 Q .....or anything?

22 A No. Nobody -- it appeared to me that no one had been

23 there since I overflew the spot on the 27th for the very

24 first time, so the ...

25 MR. ROBINSON: Oh, but 1 thought you overflew it on the
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8
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II

12

13

14

15

16

17 Q

18 A

19 Q
20 A

21

22

23 Q

24 A

25

one of the things we wanted to do was go to the trap

sites near Trophy Lake Lodge and insure that there were

not still active trapsand if that wolverinewas there

and was in a leg hold trap, the wolverine and the trap

were going to beseized. Upon getting thereI could see

from the air thatthatwolverine had been removedfrom

that trap. He had been dispatched at some point between

the 31st and April 2nd. Whilc we were up at that trap

site I discovered something I couldn't see earlierfrom

the air and that was that there were two whole wolf

carcasses that hadn't been chewed on by anything.

Skinned wolf carcasses minus the head, feet and tail.

But -- what's called a quick skin, wolf carcass. There

were two of them at the base of the spruce tree at the

wolverine trap site on the photograph we've already

circled, and..

Thatwas Exhibit 43, correct?

Actually 1don't have a list.

Is this the (indiscernible)?

Yes -- yes, sir, this is 43 and this is wherethe two

pretty intact skinned wolf carcasses were found.

Whereas

Where are they? Can you point them out.,..

They .- they are right at the base of this kind of bushy

little spruce tree. They weren't real visible from the
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2

4

6

7

8

9

10

II

12

13

14

15

16

17 Q

18 A

19

20 Q

21

22 A

23 Q
24 A

25

1

2

3

4 Q

5

6 A

7

8

9

10

II

12

13

14

15

16

17

18

19 Q
20

21 A

22 Q

23 A

24 Q

25 A

air. but once we got lip there from the ground they were

stacked om: on top of each other. TIlt: top one had a

little bit of' the meat removed from the neck hy

scavengers. Other than that it was intact and the

bottom one was unscavenged at this point. So these -­

these were pretty -- you know, I mean they were in good

condition as skinned carcasses go. like in comparison to

the ones at the carcass pile that the ravens, foxes,

wolverines. everything had been chewing on. These

carcasses were placed here for bait, and a wolverine got

caught, but apparently he was preoccupied with other

things and didn't sit down and feast on them. So these

carcasses were both seized from this scene. There was

what appeared to be pellet trauma to the carcasses

visible from the outside, so they were both seized to be

taken back to McGrath and necropsied at a later date.

And that's when you also seized the trap ..

That's when we seized this trap from the same spot, as

the representative sample.

Okay. The v-now I guess you said there -- the

carcasses were seized in order to be necropsied.

Yes, sir.

What do you mean?

I wanted to get the carcasses to McGrath, get them

thawed out because at this time they were frozen. And

- 394-

then go over them, both with photographs and then with a

metal detector and see if we could positively identify

how they died.

Okay. Was it just those two carcasses there that you

intended to do this with?

No, sir, we intended to do that with the carcasses that

were seized on the day of the Trophy Lake Lodge search

warrant execution. So I had a number of carcasses and

parts of carcasses already seized and transported to

McGrath and -- in the evidence that hadn't been

necropsied yet. And when I say parts of carcasses, part

of the reason that I had some sections of carcass was

like I said earlier, the wolves had been cut up to be

used for wolverine bait, so they had .- they had been

chopped it looked like with an axe after they had frozen

into halves or thirds and then used as wolverine bait,

so we had a couple of pieces like that, and then several

more intact carcasses like these.

Okay. So did you, in fact, perform necropsies on each

of these carcasses?

Yes, sir, I did.

When did you do that?

I helieve it was April 6th.

And what's .. what _. where did you do it?

Did it on a snowy area on the cast ramp of the McGrath
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21
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24 Q
25

airport.

Okay. And I guess what exactly did you do? What's a

necropsy?

First I thaw the carcasses out overnight. and then one

by one took them out. photographed them, and then used a

metal detector to narrow down the search area on each

individual carcass for where I was going to look for

pellets. And then once I got a hit, that's an audible

hit with a metal detector, it gives a beeping sound if

you go across some type of metal. Once I get that I'd

start sectioning down that part of the wolf until I

located a pellet or multiple pellets.

Okay. And how many wolf carcasses in total did you

necropsy?

I think we generally had six.

Okay. And did you find anything in these various wolf

carcasses?

Yes, sir. We found pellets in most of them and

different sized _. different size and type pellets in

them. Actually the pellets were consistent with the two

different types of pellets we found at kill sites one

through four. And also we found an empty 12 gauge

shotgun hull. That's the fired shell casing from a 12

gauge shotgun in the stomach of one of the wolves with a

couple bite marks on it.
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Okay. Did you document and record, you know, where the

various carcasses had come from?

Yes, sir. When the carcasses were seized they were

labeled with evidence tags as to where they were seized

from. Example would be carcass pile, wolf one, would be

a way that -- you know, because there were several

wolves in the carcass pile, and so that's how those were

labeled. And then, you know, wolverine trap site three,

wolf one and two would be these two whole wolf carcasses

that were stacked on top of each other as bait. So the

carcasses were kept separate and the pellets or other

evidence recorded out of each carcass was labeled as it

was recovered and kept separate from each other. They

were sealed up in envelopes or bags and handled as

evidence with item numbers and evidence tape.

Okay. Now why don't we discuss that. Let's talk ahout

-- I'm going to hand you some exhibits.

(Whispered conversation)

(Pause)

Scot, your sticker came off of that one and fell on the

floor.

MR. LEADERS: Thank you.

(Whispered conversation)

Officer, I'm handing you a bunch of exhibits, we'll go

through them one at a time and you can identify what
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they arc. if you would.

'y'es. sir.2 1\

.'
4 o
5 1\

(,

7 Q
X A

9 Q
10 A

II Q
12 1\

13 Q
14

15 A

16 Q

17 A

18

19

20 Q
21

22

23 A

24 Q
25 A

I wolverine trap site three, wolf one.

2 Q Okay.

THE COURT: Go ahead. 3 A Specifically onc ofthosc two wolf carcasses had very

Let's start with 47 there. iI'S one.. 4 visible pellet wounds entering the carcass right along

Item number 47 is some copper plated number 4 buckshot 5 both sides ofthe spine towards the rear end of the

pellets out of wolf number I at the carcass pile. 6 wolf, indicative of a aerial shot. and that's what had

Okay. And that was found during the.. '1 us seize those two carcasses in the first place. Number

During the necropsy. 8 51 is two flattened out copper plated number 4 buckshot

..... necropsy that you performed? Okay. 9 pellets out of the second wolfat that site. Number 52

These were found, yes. 10 is a Winchester brand fired 12 gauge hull, chewed up and

Okay. And where were they found in the wolf? II recovered out of the stomach of wolf number lout of the

(Indiscernible). I can't say for sure on that one. 12 carcass pile. That's one of the same carcasses that we

.OI<1'Y~.fair ,,~ollgb·. I.h~. :- but they we!e.Le.c.o.veredJrom ~I-13~-- found .pellets.in.the.carcass.but.also. somehow.that.got .

that wolf carcass? 14 into that wolfs stomach.

From the wolf carcass, yes, sir. 15 THE COURT: I'm sorry,which wolf was that in?

Okay. The next exhibit? 16 A Wolf one, carcass pile.

Exhibit 48, this is one double-ought buckshot pellet 17 THE COURT: Okay. Thank you.

found out of the neck of wolf number 2 out of the 18 Q And was that shell in -- similar to any othershells

carcass pile. 19 found during this investigation?

And the carcass pile, that was the pile we saw the 20 A Yes, it was. It was similar to loaded ammunition which

photographs from afar and then close up of some 21 was recovered during one of the search warrants.

carcasses at Mr. Haeg's lodge? 22 Q Okay, which one?

And half of the carcasses were pretty well scavenged. 23 A The search warrant that was executed at the Haeg

Okay. Pretty well eaten up. Okay. 24 residence and hangar in Soldotna.

Right. 25 Q Okay.

- 398 - - 400-

I Q All right. I MR. LEADERS: The state would seck to have admitted

2 A This was lodged in a vertebra in the top of the neck 2 Exhibits 47 through 51.

3 on ..... 3 MR. ROBINSON: No objection.

4 Q One of those wolves? 4 THE COURT: 51 or 52?

5 A ....wolf number 2 out of the carcass pile. 5 MR. LEADERS: Oh, 52. Thank you, Judge.

6 Q Okay. 6 THE COURT: Any objection?

7 A Exhibit number 49 is three number 4 buckshot pellets, 7 MR. ROBINSON: No objection.

8 one of which is grossly deformed. These pellets came 8 TI1E COURT: Okay. 47,48,49,50,51 and 52 will all be

9 out of wolverine trap one at the lodge. This was one of 9 admitted.

10 the wolf carcasses used for wolverine bait. 10 (Plaintiffs Exhibits 47-52 admitted)

II Q One of those that we saw in that most recent photo that II MR. LEADERS: May they be published?

12 you recovered -- on number 3? 12 THE COURT: Okay. Just the bags, not the

13 A No, sir. The -- this -- this is ..... 13 MR. LEADERS: Right, we won't send the ....

14 Q Okay. 14 (Pause)

15 1\ ..... out of one of wolverine traps on the other side of IS Q These -- all these pellets that were recovered tram the

16 the lodge. 16 -- during the necropsies, were they consistent with

17 Q Okay. So there were more wolverine traps with wolf 17 pellets recovered during the site or scene

18 carcasses being used as bait? 18 investigation?

19 A Yes, sir. At a minimum -- at a minimum four wolverine 19 A Yes, sir. They were can.....

20 trap sites with wolf meat for bait at the -- right near 20 Q Go ahead.

21 the lodge. Exhibit number 50, these are number 4 21 A They were consistent with the two types of pellets found

22 huckshot pellets and these arc out of one of those 22 at the scenes, both the smaller pellets, the copper

23 intact skinned wolf carcasses from the photograph that 23 plated number 4 buckshot pellets which were recovered

24 we saw, the two carcasses stacked on each other under 24 from several scenes, and also recovered out of many of

25 the spruce tree. This is going to be -- we call that 25 the carcasses, and then the larger gray colored pellet.
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the double-ought huck pellet thaI was recovered from Q

2 scene number I. If you remember back that's the scene 2 A

3 that we had the photo of the pellet pattern in the snow, 3

4 and then I recovered the 13 pellets out of tile snow. 4

5 That was the same type of pellet. 5

6 Q Okay. Do -- other than recovering these pellets did you 6 Q

7 document your findings in any other way? 7 A

8 A Yes. sir. I wrote it in the report and all the pellets 8

9 were logged according to where and how they were found. 9

10 Q Okay. 10

II A Also I did have somebody taking photographs during the 11

12 necropsy process. 12 Q

13 MR. ROBINSON: The necropsy photographs.. 13 A

14 (Whispered conversation) 14

15 (Pause) 15

16 MR. LEADERS: May I approach? 16

17 THE COURT: Uh-huh 17 Q

18 Q Handing you Exhibits 53. 54 and 55, can you identify 18 A

19 those, please? 19

20 A Yes, sir. 20 Q

21 Q Start with 53. 21 A

22 A Exhibit 53 is generally the back half of a skinned wolf 22 Q

23 carcass showing major trauma to the upper hind quarters 23 A

24 and back. The trauma is indicated by area of bloodshot 24

25 or darker discoloration. This is a photo of the carcass 25 Q

- 402-

Okay.

This -- this ,..'olf was cut by me because of the load in

the airplane and it couldn't fit. It was froze at a

funny angle so I cut -- I'm the one that cut it. but it

was an intact carcass.

So it didn't come from the carcass pile then?

No, it didn't. It would be -- it was very clearly one

of the freshest and most intact looking ones that we

necropsied which would lead me to believe it was one of

the two that we saw in the photos stacked on top of each

other under the spruce tree.

Which -- with the trap that was closed at the time?

Specific .- yes. I -- I remember that one of them had a

lot of trauma, like I already said, to the --to the

back and hind quarter area, which is why I seized those

two carcasses.

Those were seized from.

It was easily visible from the wolverine trap site

three ...

Near Mr. Haeg's lodge?

Near his lodge, yes.

Okay.

This is a photo of the same wolf once..

TIlE COURT: Which -- what do you mean this?

Which exhibit?

- 404-

intact than others, right?

the ones that was more intact or less intact?

Yes, sir.

How did that one -- how docs that carcass from Exhibit

number 54 fit into -- or 53 fit into that scheme? To

that, and then on down the hind quarter. That is

indicative ofa wolfhit from above and behind, which is

a pretty common angle of trajectory when shooting wolves

from the air.

1lIE COURT: Thank you.

MR. LEADERS: Judge, seek to have those admitted and I

guess they can be passed - or I'd ask for publishing if

I A Number 54.

2

3 A

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

Is a photo of the same carcass now being opened, cut

open, and that's one of the pellets that's being found

in the hind quarter. You can tell by the front of these

hind quarters there's a lot of bloodshot or bruising

within the meat, and that's all the dark discoloration.

Specifically in this hind quarter a femur was broken and

there's a lot of that bloodshot or bruising in between

the muscle groups. And you can see by the point of this

knife blade it's indicating a -- onc of the copper

plated number 4 buckshot pellets which are consistent

with what we found at some of the kill sites, some of

the other carcasses. Number 55 is a double-ought buck

pellet. That's one of the big gray ones. That's a

double-ought buck pellet found -- there's a close up so

you can see the overall of the wolf carcass but this is

in the spine near the base of the neck, up high, right

up against the vertebra. That's the single large

20 double-ought buck pellet that we just passed around, out

21 of wolf one, out of the carcass pile. The .....

22 (Whispered conversation)

23 Q Just confirming.

24

25

1 before -- before it was ..

2 MR. LEADERS: Can I have the officer -- or Trooper

3 approach the jury to testify about these photos, just because

4 it's maybe hard to see what he's discussing.

5 THE COURT: Any objection. Mr. Robinson?

6 MR. ROBINSON: No, not-- ifhe can I'd like him to tell

7 me whether that's wolf one, two, three, four.

8 THE COURT: Okay. Can you identify which one it is?

9 A I cannot tell you which wolf this was. I hope that

10 everybody can see this. Back portion of the wolf.

I 1 starting up here on the top of the back. This would be

12 right next to the spine on the top of the back, you can

13 sec blood -- the big bruising, bloodshot areas. Right

14 here at the base of the tail there's a whole bunch of

15

16

17

18

19 Q Now there were some wolves carcasses that were less

20

21 A

22 Q

23

24

25 A Definitely it was one of the more intact ones.
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1

anyone wants to see them further.

MR. ROBINSON: I have no objection. That's 53 through 1

testified about getting the wolf hides from Alpha Fur

Dressers. Those were in the state's evidence and I

.l 55? 3 wanted to go and do examinations on the wolf hides. as

I went to -- I flew into Anchorage and went to the

Alaska State Troopers headquarters at 5700 East Tudor

where we had the wolf hides stored in a large evidence

freezer. We had a garage right in that same -- the

evidence freezer was actually in a garage, so that's

where those hide examinations were performed.

Who all was there?

Myself and Sergeant Burke Waldron.

And what did you do?

We rolled out the hides which had been removed from the

freezer the night before and thawed out in a locked

cage. Rolled out the hides on a tarp, spread each one

out individually and examined each individual hide for

pellet marks, bullet trauma and photographed them at the

same time.

Okay. And did you find evidence of bullet trauma on

these?

A Yes. That all of the wolves had been shot. There were

nine wolf hides seized. All of the wolves appeared to

4 wcll as photograph them. So on April 6th, 2004 I did

that.

Okay. So where is it that you went to?6 Q

7 /I

8

9

10

II

12

13 Q
14 A

15 Q

16 A

17

18

19

20

21

22 Q

23

24

25

All right.

To include the Winchester 12 gauge hull.

The one you previously testified about?

Yes, sir.

That was Exhibit 52?

(Plaintiffs Exhibits 53-55 admitted)

I've handed Trooper Gibbens then Exhibit 56. Sir, can

you identify what that is?

Exhibit number 56 is a moose -- or a -- excuse me, a

wolf stomach which is full of moose hair and partially

..digested Qiher stuff, and a fired Winchester 12 gauge

hull with tooth marks in it. That was detected by'~t~h=e-------I--,;;,:-u.=Ii"::::ii<:=:-;;::;;--;';;:::;:::-UT==:-----------

metal detector. Instead of cubing up the stomach at

that point once I got an indication that there was

something in the gut cavity I cut open the lop layer of

the stomach and just laid it open, and so that's what

we're looking at right here, is the contents of this

wolfs stomach.

4 TilE COURT: 53.54 and 55 will be admitted. You can give

them to Mr. Parker and if they want to look at them they can

6 pass them around. The jurors can pass them around and look

7 at them.

S

9 Q
10

II /I

12

.- -- _.- ..IL

14

15

16

17

18

19

20

21 Q
22 /I

13 Q
24 A

25 Q
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A Yes, sir. 1

2 MR. LEADERS: Seek to admit and publish -- Mr. Robinson, 2

3 I'd seck to admit and publish that. 3

4 MR. ROBINSON: No objection. 4

5 THE COURT: Okay. 56 will be admitted. Do you want to 5 Q

6 hand that to Mr. Parker also. 6 A

7 (Plaintiffs Exhibit 56 admitted) 7

S (Pause) 8

9 Q The..... 9

10 A Do you want me to bring those back? 10

II Q Did you conduct any further.. ... II

12 THE COURT: You can lay those. 12

13 Q ..... investigation? 13

14 A Yes, sir, I did. On May the -- I want to say May the 14

15 5th, but I'd like to refer to my notes as far as when 1 15

16 went back and went to the kill site, the moose kill 16

17 site. 17

18 Q Okay. So you don't have a recollection of the exact 18

19 date .. 19

20 A The exact day, May 4th or May 6th. 20

21 Q If it would refresh your memory, just -- but before we 21 Q
22 do that 1 want to know if there was anything between the 22

23 necropsies and going back to the kill site that you did? 23

24 A Oh, yes. sir, there was. On about April 6th 1 went into 24

15 Anchorage, as you've already heard, Sergeant Waldron 25

- 407-

have been shot. Eight of which appeared to have -- I

could -- I could say in my mind been shot with a

shotgun. And many of them had wounds very indicative of

being shot from above with a shotgun.

Okay. And did you document this in any way?

I did. We -- we numbered the wolves by evidence number.

It was 700 series numbers I think. 700 through 708.

And each wolf was photographed as far as the wounds to

the hide with the item numbers in a 700 series, and two

of the wolf hides had actually buckshot pellets caught

in the membrane of the hide still. Those pellets were

photographed still trapped in the membrane under the

hide, and then photographs were taken of the pellets as

they were extracted from the hide. The -- that was wolf

number 703 and wolf number 70S. Both of the -- the-­

the pellets removed from both of those wolf hides were

copper plated number 4 buckshot pellets consistent with

what's been found in some of the carcasses and at some

of the scenes, and some of the ammunition type

recovered, loaded ammunition.

Okay.

(Whispered conversation)

(Pause)

MR. ROBINSON: Tell me what this is?

(Whispered conversation)

- 409-
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I and bruised areas on tbe hide. Basically right along

2 the spine and towards the rear of the wolf. That's .....

3 MR. LEADERS: Judge, what I'm going to do is..

4 Q Trooper, each of these photographs, 57 through 65, do

5 they each depict one of the wolves you inspected in

6 Anchorage at the Trooper post?

7 A Yes, sir, they do.

8 Q Okay.

9 MR. LEADERS: The state's going to seek to admit the

10 photographs and then ask the officer to approach and testify

II closer to the jury.

12 THE COURT: Any objection, Mr. Robinson?

13 MR. ROBINSON: No objection.

14 THE COURT: Okay. 57,58,59,60,61,62,63,64 and 65

15 will be admitted and you can.....

16 (Plaintiff's Exhibits 57-65 admitted)

17 MR. LEADERS: Approach and -- so that maybe the jury

18 A Item number 57. This is one of the wolves -- it may--

19 if! recall, this being obviously the rear end of the

20 wolf and this being up towards the head. So this being

21 along the spine area towards the back of the wolf. You

22 can seeone, two, three, four, five circular kindof

23 purplish marks right there. Those are indicative of

24 pellet wounds to the -- near the spine towards the rear

25 end of the wolf, and this wolf also had a large wound up

- 411 -

1

2

3

4

5

6

7 A

8

9 A

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the head of this wolf, but specifically the importance

of this wolfis this bloodshot area along the shin back

here. Because that's where there's a number -- a copper

plated number 4 buckshot pellet caught in the membrane

of the skin.

TIIE COURT: Now you've -- wait... ..

Item number 59.

TIIE COURT: Okay.

Exhibit 59 is the copper plated number 4 buckshot pellet

trapped under that membrane. That's wolf 703. Exhibit

number 60 is that pellet laid out on a piece of white

paper. Very consistent with what we found both out of

the carcasses found at the lodge and at some of our kill

sites. Exhibit number61. Now we've moved on to a

different wolf. It's a case skinned wolf and as you can

see by all the ice crystals, this skin was fairly frozen

and couldn't be laid all the way out at the time of this

examination,butonce again I foundanother pellet under

the membrane. That's what the tip of that knife blade

is indicating is a number -- another one of those number

4 copper plated buckshot pellets. Exhibit 62 shows the

pellets that I found out of that hide. That was the

wolfitem .- is evidence, state evidence number 705.

Found the pellet that I showed you at first, and 1found

another whole pellet and then about a third of a smashed

- 413 -
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THE COURT: Sure.

- 416-

multiple kill sites, yes.

Okay.

The same pellets.

And you say all but one of the carcasses. One ofthe

carcasses had double-ought buck?

One of the carcasses had the hig gray buckshot, double­

ought buck in it.

Okay.

MR. LEADERS: The state would seek to have admitted and

I Q Arc those the same type of buckshot pellets that you

2 recovered from the carcasses found at Mr. Haeg's lodge

3 in the carcass piles?

4 A The same as all hut one of the carcasses and the same as

5

6 Q
7 A

8 Q

9

10 A

II

12 Q

13

14 published Exhibits 66 and 67.

IS THE COURT: Mr. Robinson, any objections to 66 and 677

16 MR. ROBINSON: No objection.

17 THE COURT: Okay. You want to go ahead and hand those to

18 Mr. Parker, please. 66 and 67 are both admitted.

19 (Plaintiffs Exhibits 66 & 67 admitted)

20 (Whispered conversation)

21 (Pause)

22 MR. LEADERS: Judge, while those are being passed around

23 can I have a further exhibit -- can I go copy a further

24 exhibit list? We're up to the bottom of the list.

25

pellet. So all of those came out of -. trapped in the

2 membrane on thai hide. Exhibit 63..

3 0653

4 Crape change)

5 4MC-05-I3/Side B

6 0693

7 THE COURT: Okay, we're hack on record. Go ahead,

H Trooper Gibbens.

9 1\ Okay. item number 63 is a different wolf. This is one

10 of the case skinned wolves, inside out like a sweater.

II This being his head up here, front legs and a tail, so

12 we're looking at the top of this wolfs back. There's

13 multiple pellet holes right here indicated by the

14 hloodshot areas under the hide, and then we've got a

15 close up. Item number 64 is then going to be a close up

16 of that spot, right basically between the shoulder

17 blades and a little (indiscernible) where we've clearly

18 got one, two, three, four, five pellet holes all fairly

19 close together right in the middle of the back, between

20 the shoulder blades and hitting thc head from above with

21 a shotgun. Item number 65 is a different wolf, and

22 there was one clearly visible pellet hole right in the

23 spine.just right in the middle of the back and that's

24 that dark hole right there. Indicating shot from above.

25 I think that was all of those (indiscernible) with that

- 414-

I order. I

2 Q Go ahead and you can publish those, they've been 2

3 admitted to ... 3

4 THE COURT: Uh-huh. 4

5 Q ..... Mr. Parker. 5

6 A You're welcome. 6

7 Q While that's occurring -- you identified in a couple of 7

8 those wolf hides, number 703 and 705 that there was 8

9 buckshot pellets. Number 4 buckshot? 9

10 A Yes, sir, I did. 10

II Q What did you do with that buckshot? 11

12 A It was collected separately, entered in as new evidence 12

13 items and labeled as far as which wolf it came from and 13

14 taken into evidence. 14

15 MR. LEADERS: May I approach the witness? 15

16 THE COURT: Uh-huh. 16

17 MR. LEADERS: Exhibit 66 and 67. 17

18 Q Handing you Exhibit 66 and 67 then? 18

19 A Yes, sir. 19

20 Q What are those? Start with 66. 20

21 A Item number 66 is one buckshot pellet. It's copper 21

22 plated, number 4 buckshot recovered out of wolf number 22

23 703 that you see in the photos. Item number 67 is two 23

24 copper plated number 4 buckshot pellets recovered out of 24

25 wolf number 705 in the photos. 25

- 415 -

MR. LEADERS: I'll be right back.

THE COURT: Yeah, while everybody is still looking at

those.

(Pause)

(Whispered conversation)

THE COURT: Everybody done looking at those?

MR. LEADERS: We're close.

THE COURT: Okay.

(Pause)

THE COURT: Mr. Leaders, why don't you put those over on

the -- yeah, so they should be -- thank you.

(Pause)

MR. LEADERS: May I?

THE COURT: Oh, yeah, I'm sorry. Don't wait for me, I'm

ready.

MR. LEADERS: (Indiscernible). Okay.

THE COURT: I can multi-task.

Q Trooper Gibbens, did you do -- let me ask you. During

this time frame you're doing this investigation, during

that time frame was there any open aerial hunting for

wolves in the area of these kill sites you investigated

and seized evidence from?

A No, sir, none whatsoever.

Q Okay. Is there an open season for aerial taking or land

and shoot taking of wolves in those-- that area?

- 417-
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A No, sir, there's not.

2 Q What -- you were at the scene. You're familiar with

3 those areas? J guess it's in your enforcement area,

4 correct?

A Yes. sir, it is.

6 Q There's game management unit 19 split up into several

7 subsections. correct?

8 A Yes, sir.

9 Q What's -- what are those subsections?

lOA 19-A, 19-B, 19-C and 19-D, and then 19-D also has the

II sub-subsection of 19-D east. That's where the predator

12 -- that's the highlighted area on the map.

13 Q Okay. So A, B, C and D and then a subsection ofD, so

14 kind of five sections?

15 A Yes,sir.

16 Q Okay. And the predator control program was taking place

17 in what area?

18 A 19-D east.

19 Q In that area only?

20 A Yes, sir.

21 Q These wolf kills that you investigated there, they were

22 where?

23 A 19-C and B.

24 Q 19-C and B?

25 A Yes.

I it..

2 Q That may be of assistance..

3 A .....occurred in A or B.

4 Q Let me ask you if -- did you -- are the -- I guess sub

5 units noted on the map that you've worked here?

6 A Yes, I've got some of the boundaries put in there.

7 Q Okay.

8 MR. LEADERS: May the officer approach the map? Maybe

9 bring the map -- I think you might have to bring that a

10 little closer because they're faint. Is that..

II A Okay. And there's one boundary, I think,

12 (indiscernible) it's unclear. I may have to go look

13 (indiscernible) really where the meet boundary is there.

14 It's -- (pause). Yeah, some of it occurred in 19-C, and

15 I would actually have to look up the legal definition

16 and make positive before I go on record as far as A or

17 B. As far as the sub unit.

18 Q Okay.

19 A Where that exact site is.

20 Q Okay. So some of it's in 19-C?

21 A Yes.

22 Q And the rest of it's in either 19-A or B?

23 MR. ROBINSON: Could we -- could we see where he's ..

24 MR. LEADERS: Sure. I'm sorry. He's just trying to get

25 it closer, it's really faint.

- 418- - 420-

MR. ROBINSON: Yeah, but I want to see what he's talking

by the Board of Game and Department of Fish and Game,

(Whispered conversation)

THE COURT: Yeah, stand -- just stand to the side

Oh, I'm sorry.

correct?

THE COURT: ' ...so everybody can see.

19-D is up here, 19-C is over here, and as far as the A

and B boundary we can look up the legal definition and

show people where that boundary over in here is, because

this is fairly close to an AlB boundary.

Do you have that readily accessible?

I can come up with it in five minutes. Right. See,

this is the C boundary running east there. D up here.

This is going to be A or B.

Were -- whether it's 19-A or B, were either of those -­

let me back up. Were either of those areas open for the

aerial taking of wolves?

No, they were not.

Okay. The -- what was the closest -- there was, as

we've discussed, this area in 19-D east that was open

for aerial taking of wolves if you had a permit?

Yes, sir, there was.

And that was under a specified predator control program

- 421 -

I

2 about.

3

4

5 A

6

7 A

8

9

10

II Q
12 A

13

14

15 Q
16

17

18 A

19 Q
20

21

22A

23 Q

24

25

And was there any open season for wolves there at that

time for hunting wolves?

With an airplane, no.

Okay. But you could take them by land?

Yes, on snowshoes the day after you flew or via

snowmachine if you hadn't flown (indiscernible).....

I guess that raises a question. If you had flown in

what would the requirements have been?

To wait -- after 3:00 a.m. following any day in which

you've flown.

The -- did -- at these kill sites that you inspected,

sites one, two, three and four, was there any indication

of prolonged stays at any of those kill sites?

No, sir. There was not. Other than kill site two where

somebody stuck a gun butt in the snow, paced around a

little bit and relieved themselves. There's nothing

further than that at any of these scenes.

Okay. The -- no fire circle or anything like that,

no ....

No, sir, nothing.

..... tent area or anything?

No, sir.

Okay. The

Sir, I'd like to refer to the map as far as the sub

units where the wolves were taken as far as if part of

- 419-

I Q

2

3 A

4 Q

A

6

7 Q

8

9 A
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II Q

12
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14 A

15

16
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19

20 A

21 Q
22A

23 Q
24 A

25
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correct?

gunner.

R. Zellers.

68, yes, sir.

What is that?

Did you obtain any sealing certificates relating to

wolves from either Mr. Haeg or -- additional for Mr.

Haeg or for Mr. Zellers from the Department of Fish and

Game?

(Whispered conversation)

MR. LEADERS: May I approach, Judge, with the exhibit?

THE COURT: Uh-huh.
----~---~~--~~~-~--

This is a Alaska Department of Fish and Game fur bearer

scaling certificate and a temporary certificate. On a

temporary a hunter or a trapper can fill in all the

information just to make sure they meet a time deadline

under sealing, sometimes. And then bring that temporary

in and have their hides sealed with it. Which that --

don't know, but this certificate is in the name of Tony

that's what was done in this casco For what reason I

A Yes, sir. Yes, sir, I did locate a additional sealing

certificate for six more wolves under the name of Ton)'

I

2 Q
3

4

5

6

7

8

9 Q Six in addition to the three on Mr. Haeg's?

10 A Yes, sir.

II

12

13

14 Q Handing you what's marked on the back as Exhibit 68,

15

16 A

17 Q
18 A

19

20

21

22

23

24

25

- 424-

It's -- it's marked on the map. Can I point it out?

Okay.

The closest point is this little jog down, and this

being 19-D east. was in the predator control boundaries.

This point right here marked as number 7 on the map is

the very closest point where it could have heen legal up

here. from the scenes where the wolf kill sites were.

Down here to the south.

Do you know_what the d~tance-,"...'as__?~. _

Greater than 40 miles, less than 60. I didn't -- I'd

have to refer -- I'd have to plot it out again

Somewhere between 40 to 60 miles?

Yeah, we've come up with the number before and I'd have

to replot it to do that.

Okay. Did -- the -- now whether -- when wolves are

killed with the hunting or the predator control program

there's requirements for them to be sealed, correct?

Yes, sir.

Now Exhibit 24 was admitted yesterday.

MR. LEADERS: May I approach?

Admitted yesterday as Mr. Boudreau testified. That was

- 422 -

'{cs.

The -- what was the closest point these kill sites that

you've located -- that you located. to the permuted

area?

Okay. So the form doesn't indicate that they are taken

from that site?

No, it does not.

Why is it then that you say that it appears to relate to

those wolves?

Because to me I would say it does just because it's

wolves sealed by Tony Zellers, and I suspected that he

and Mr. Haeg had harvested wolves in this area.

There's nothing on this form that would indicate that

these are the wolves we're talking about.

Okay. So nothing other than your suspicion based on the

investigation?

Yes, sir.

I R. Zellers, 9420 Swan Cirele, Eagle River. It says that

2 on the bottom.....

3 Q Let me ask. Does it relate to wolves that were taken

prior to you finding these wolf kill sites?

Yes, it does.

Okay. Does it - from the information provided does it

appear to relate to these wolves that you -- or these

kill sites that you observed?

Yes, it does.

Does it disclose those locations?

4

5 A

6 Q
7

8

9 A

10 Q
II A

12 Q

13

14 A

15

16

17

18

19 Q
20

21 A

22 Q
23

24 A Correct.

25 Q Okay. The -- and you obtained that form from whom -

a sealing certificate filled out by Mr. Haeg?

Okay. Does that relate to any of these wolves taken?

Does the information correlate to any of the wolves

taken here?

Okay. Did you try to locate a sealing certificate for

these wolves?

Yes, I did.

Do that through the Department of Fish and Game?

Yes, I do.

Okay. Now you had essentially -- it was your helief

that these were - wolves were taken by Mr. Haeg, is

that correct?

garage.

Okay. But I assume you sought the information regarding

to sealing certificates by Mr. Haeg and/or his -- he--

there was someone assisting him in this predator control

program, right?

Mr. Haeg had Mr. Zellers traveling in his airplane and

acting as his gunner, and listed on the permit as his

And why was that?

Because of the airplane tracks at the scene and the

evidence gathered both at his lodge and at his home and

I

2 A Yes, sir.

3 Q

4

5

6 i\ No.

7 Q

8

9 A

10 Q

II A

12 Q

13

14

15 A Yes.

16 Q

17 A

18

19

20 Q
21

22

23

24 A

25
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2 A

3

4

5 Q
(, A

7

8 Q

9

10

II

12

13 Q
14

3 Q Okay. So you're there May Sth, what did you observe?

4 A May 5th observed a -- from the air I could sec that

STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR
from where?

Jim Holmes at Iish and game scaled them and the

Department of Fish and Game sealing records personnel

sent them to me.

Okay. Is that..

And this is the actual sealing certificate from fish and

game on the front. and a copy.

Okay. Thank you.

MR. LEADERS: The state would seek to admit Exhibit 68.

MR. ROBINSON: No objection.

THE COURT: 68 is admitted.

(Plaintiff's Exhibit 68 admitted)

Well, you can just-put it on the table and we'll hold

publication. Trooper, did you do any other field

15 investigation relating to this case?

16 A Yes, sir, I -- yes, sir, I did. On May 5th I returned

17 to the moose kill location where there had been numerous

18 snares that I did not seize the last time because wolf

19 season was still open. I wanted to return to that scene

20 and see if anyone had ever come and pulled those wolf

2 I snares.

22 Q And that was moose kill -- the site number 5 as

23 identified on the record?

24 A Yes, sir, site number 5.

25 Q Okay. And so you were there for what purpose?

- 426·
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12
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14

15 Q
16 A

17
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19

20
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22

23

24

25

\
( Aurora Court Reporting'--)­

May Ist. April 30th is the last day of legal wolf

snaring in that area.

there was one wolf caught in a snare. All the snow had

melted but I could see numerous tom up areas where

there were trees both tom up, chewed down, just big

circles where it's an indication to me that other

animals had been caught. I couldn't tell from the air

what else beyond the one wolf that I clearly saw laying

there on the ground. Landed either the following day

with a helicopter there because it was a less than

adequate spot and went and actually did the hands-on on

the ground investigation.

What did that show?

That showed that someone had been there once after I was

there and salvaged a wolf which I had seen caught back

on April 2nd right near the moose kill. It also showed

that there was one wolf which had been caught in a snare

since I was there last, and mostly eaten. All that was

remaining was a head hanging in a snare. There was

another wolf which had been caught more recently at some

point. The wolf was still generally intact, except for

one foot that had been eaten and a little bit up under

the groin area that had been chewed up. That wolf was

- 428-

A I was there to determine if the numerous wolf snares I caught in a snare and dead. There were numerous other

2 which --the last time I was there in April they were 2 catch circles where other animals had been caught.

3 still active. I wanted to determine if in fact someone 3 There were three spots where moose had been caught. At

4 had come and pulled those snares and salvaged the game 4 one site the moose broke the snare lock and freed itself

5 that I had seen in them. 5 basically. At the other two sites the moose I would say

(, Q Why? 6 fought for some period of time, just judging by thc

7 A Just to further determine whose set it was as far -- and 7 cable marks up really high on the trees and the torn up

8 also as far as the snares being left out, not only take 8 trees and turf around there, and eventually you can see

9 the target species but also snares that are set in the 9 where the tree that the -- in one case the whole tree

10 winter for a wolf and then the snow melts are 10 got pulled up that the snare was anchored to, and the

11 appropriately at a height which kills moose and caribou II snare was just gone. There was just devastation all

12 if they're left out over the summer. So Ijust wanted 12 around from where the animal had fought hard, and

13 to make sure that the snares had been pulled and that 13 judging by the -- the height of some of the bark removed

14 they weren't still out there catching stuff. 14 from the trees and stuff like that, and the hair caught

15 Q Were they required to be pulled? 15 in some of the trees where the fight happened, that was

16 A They were required to be sprung or pulled before that 16 indicative of a moose being caught and then getting away

17 point. I mean they -- you wouldn't have to physically 17 while dragging a tree on a snare. Another location

18 remove the snare from where it's attached to the tree 18 where a moose had been caught and fought for a long time

19 but you have to go and close the loops all the way so 19 in the snare and eventually broke off a four inch alder

20 that it couldn't _. it -- it was no longer functional. 20 and got away. But again, had been in there for a

21 It couldn't catch anything. 21 prolonged period of time. And that moose, even though

22 Q So it was -- okay, so it was no more active and 22 it got away, obviously still had six feet of snare cable

23 A Yes. 23 and six feet of heavy gauge nine wire which we'll show

24 Q ...couldn't catch anything? 24 you in a little bit dragging behind it. There had been

25 A Right. And that would have had to have occurred before 25 additional -- there was sign that two additional

- 427- - 429-
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snare. as it was fed on by whatever ate it. the snare

continued to tighten down around the neck and so the

snare was still caught on the exposed vertebra.

Was the rest of that wolf there still?

MR. ROBINSON: No objection on admission.

- 432-

Okay. What's the next exhibit"

The next exhibit is number 70. This is a photograph of

the gray wolf that was in the snare and other than the

pads offof one foot eaten off it, and the groin chewed

on a little bit this wolfwas -- oh, and the eyes I

think were sunken and maybe pecked out. This wolf was

still generally intact. And in this photo the snare

cable -- the snare is still on the wolfs neck and the

A There was some hair and stuff. It was gone. had been

eaten.

cable is visible going up to the tree that it's still

attached. Item number 71 is a closer photo, just

showing that part of one of those feet on that waif was

chewed up and a small area in the groin. And all of

these photos indicate the time of year. I mean there's

-- there's no snow on the ground any more. Looks like

spring. Photo number 72 is one of the 19 set and active

snares that were still there on May 5th.

MR. LEADERS: Judge, I'm going to ask to admit these

exhibits then.

2

3

4 Q
5

6

7 Q
8 A

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

wolverines had been caught. One of which looked like it

might have been salvaged by someone. It -- it looked

like it was removed from a snare. And another one

chewed offa tree and fan offwith the snare hooked to

it. but it had been there for a long period of time.

Chewed down numerous trees in a large area, and then got

away. While at the scene 1photographed the -- the wolf

that was still generally intact, as well as the head

hanging in a snare. And then I began to find snares

that were still set and were functional except now they

were way too high to catch wolves anyway. Now they were

about head high to a human at a pretty ideal height to

be catching moose and caribou. That's why we don't like

them left out, obviously. I don't....

How many snares did you find open?

19 still open and fishing, or open and functional we'll

say. Able of catching more critters. That's not

counting ones that had either been chewed off, broke off

or had animals in them. There were 19 open, active

loops at the time I went back on May 5th.

Any » other than snares were there any traps?

No, there were not. We had seized the active traps on

April 2nd. There was

You had already seized those?

There was still I believe two sprung traps. The one

- 430-

3

4

6

7

8

9

10

II

12

13

14

15 Q
16 A

17

18

19

20

21 Q
22 A

23

24 Q

25 A

2

1 that the raven had been caught in and the one that 1 MR. LEADERS: May 1have the officer approach then to

2 another animal had been caught in and got out that we 2 better demonstrate some of the .....

3 hadn't seized because they weren't active the last time 3 TIm COURT: Right. 69, 70, 71 and 72 will all be

4 we were there. Those were still laying there. 4 admitted.

5 Q Okay. What did you do with all the active snares? 5 (Plaintiff's Exhibits 69-72 admitted)

6 A Photographed a representative sample and then closed all 6 Q The -- let's -- I guess the last one you talked about,

7 the loops, coiled up, seized them as evidence. 1 7 the open snare. Bold that up maybe.

8 believe we have some here. Skinned the wolf that was 8 A This is fairly hard to see from across the room and

9 laying there unsalvaged. Photographed it as evidence. 9 you've got to beup pretty close to see that cable and

10 After photographing the scene and seizing all the snares 10 that's the nature of snares, they're hard to see, but

II and the wall; loaded back up and left. II here we've got nine gauge wire attached to this tree,

12 Q Okay. You said you photographed these 12 wrapped around. It's sitting up here and it's holding a

i3 MR. LEADERS: May 1approach with Exhibits 69 through 72? 13 wolf cable loop, that's the lock of the snare visible,

14 THE COURT: Okay. 14 opened all the way up, but that loop is still open and

15 (Whispered conversation) 15 active.

16 Q What are those photos of! 16 Q About what height was that loop?

17 A Just from the chair? 17 A Generally the bottom of that loop, now that the snow was

18 Q Yeah, that's fine. 18 gone, was at about this height, right here.

19 A Okay. Item number 69 is a photograph of me holding up a 19 THE COURT: Which is what?

20 wolf head which was hanging in the snare from the tree. 20 MR. ROBINSON: (Indiscernible).

21 I've got the snare cahle kind of coiled in my hand in 21 THE COURT: One --1 mean besides the factI couldn't see

22 this photo, but the snare loop and lock are closed down 22 it, but the records not going to beable to see you hold your

23 around the wolfs vertebra on his neck. 23 hand up ..

24 Q So that head's still in the snare as it was snared? 24 A Generally the bottom of -- the bottom ofthese loops,

25 A Yes. Still -- at this point still attached to the 25 now that all the snow was gone, were I'd have to say

- 431 • - 433·
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5 A Yes, Your Honor.

6 Q You said you seized then the snares?

7 A Yes, sir, I did.

8 Q Okay. All of them that were open?

9 A Yes, sir, I did.

10 Q Okay. Were all the snares that you found there

I I identical?

12 A No, sir, there were two -- two slightly different

13 variations of the same kind of snares.

14 Q And I guess you said you seized them all. Well. there's

15 a _. what are these objects that I brought in?

16 A These are the two wolf snares. Number 73 is -- can I

17 uncoil them and show them?

18 Q Yes.

19 A Number 73 is..

20 THE COURT: Please stand where nobody is going to get

21 hurt.

22 A Nobody will get hurt.

23 THE COURT: Okay .

24 A Number 73 is a wolf snare consistent -- this actualone

25 was seized from the moose kill site actively open on May
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four feet. four and a half teet high. Be at about upper

chest on me and I'm 6'2". The -- there was a 101 of

SIlOW in that area in March Of wheneverthe snaresmust

have been set. and so )'01 sure at that time when they

were set they were wherethey would be to catch a wolf,

you know, the bottom of the loop would have been about

knee high asyou're up on thesnow. But now that the

snowmeltedthe loops werehanging muchhigher.

Okay. So the bottom of the loop was, I guess you said

about upper chest height on you?

Yes, sir.

And it would go up from that about how big of a..

It -- it would go up from that --these loops are made

out of anywhere between 60 and 72 inches of cable, and

so we're talking about a loop that's generally a foot

and a half or so across and a couple feet tall. I·· I

-- I'd sure gladly demonstrate it with that one real

quick.

I may have you do that,we'll see -- we'll have you

further.. ..

Did you want me to go through all the photos up close?

The .. J-- up close up. The » there was --the wolf

.. intact wolf you indicated that it was still in the

snare. Is thatsomething you can show?

Yeah. This --this wolfhad _. you can see the silver

·434·

or gray snare cable coming up from his neck right here.

You can also sec the sunk in dark loop around the hide

area. It was a very pale wolf and hadn't been heavily

scavenged at that point.

Okay. And then Exhibit 69 I believe was a head still in

the snare?

MR. ROBINSON: (Indiscernible).

This is a wolf head, the snare is still attached to the

vertebra right there. The hair has since slipped off of

the nose due to the heat anddecomposition. There's a

bunch of fly eggs laid it and stuff. I believe that was

.- and this snare was still attached up on this tree.

Actually while I was walking around looking for set

snares the head was actually hanging down at about this

height from the snare cable, about a foot and a half.

Two feet off the ground?

Yeah, about a foot and a half to two feet off the

ground.

THE COURT: TIlank you.

And there was .- the photo lightly shows that there's

light colored wolf hairs scattered around there.

Go ahead and publish those, if you would, to Mr. Parker.

THE COURT: Just _. yeah, hand those back to Mr. Parker.

MR. LEADERS: Excuse me.

TRE COURT: Because you want them to look at all of them?
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MR. LEADERS: Yes. I'd ask..

THE COURT: Give them all to Mr. Parker then.

5th. It's consistent with snares recovered duringthe

search warrant execution at the Haeg residence as well

as snares seen at the Haeg lodge. And it'sconsistent

with a snare that I found at the staging area. A little

bit distinctivein the tightnessof wraps on the nine

gauge wire, the copper in the farrel(ph) instead of

aluminum, or instead of a crushed nutlikesomepeople

use. And this particular -- a lot -. the snares were

kind of two different ages it looked like. There was

one -- a lot ofthe snares had been used before and this

is one ofthosc. And they're a little bit limper kind

of cable, that's just a little different style. And

standard Thompson style lock this is called. Atthe

time that we went back on May 5th the snares would have

generally been at a height about like this.

MR. ROBINSON: And how high is this?

About with the bottom of the loop generally chest high

to me, four, four and a half feet off the ground. The

-- this is one of the snares.....

THE COURT: This being?

When you say this .....

This item number 74, and I don't really need to take it

out. It's -- it's a snare that looks to me like this

was its first year of use. Still kind ofoily, hasn't

been rusted up or anything yet. It's a slightly

·437 -
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different type of cable. and very lightdutylock.

lighter than most would usc for wolves. This is the

~ type: of lock that one wolverine brokeand one moose

.:.l broke at the moose kill site.

MR. LEADERS: The state would seck to admit Exhibits 73

6 and 74.

7 MR. ROBINSON: No objection.

R THE COURT: 73 and 74 will be admitted.

9 (Plaintiffs Exhibits 73 & 74 admitted)

10 MR. ROl3lNSON: Arc we going to have lunch ..

I I MR. LEADERS: Can we go on break')

12 THE COURT: How much longer do you have with Trooper

13 Gibson -- Gibbens')

14 MR. LEADERS: I don't know if it's going to be

15 significant but.....

16 THE COURT: What is significant? Five or 10 minutes,

17 let's go. If it's going to be more than that we might as

IR well break for lunch.

19 MR. LEADERS: It probably will.

20 THE COURT: It will be. Okay. Before we break for lunch

21 let me -- I talk briefly. We're going to break for lunch

22 now. Either way. No matter what anybody tells me. But what

23 -- I wanted to make a decision before we go to lunch just so

24 we can plan ahead. And I had asked if you all want to go

25 after dinnerlorna -- this evening. I don'tknow of anything

- 438-

( Aurora Court Reporting :

I If you have anyconcerns, obviously youcanstill address the

2 threeof us with the court, hut not to discuss the evidence

3 or anything you've heard at the trial with each otheror with

4 anybody else at this point. Okay. All right, we'll sec you

5 back here at I :30 ready to go. Thank you.

6 (Off record)

7 THE COURT: We're back on record, and Trooper Gibbens, I

8 need to remind you again you arestill underoath.

9 A Yes, Your Honor.

10 THE COURT: Okay. Mr. Leaders?

II MR. LEADERS: Thank you.

12 Q Trooper Gibbens, there's been a lot of talk -- I guess

13 you've testified about a lot of traps and snares had

14 been set out in the same areasthatsome of thesewolves

15 were taken.

16 A Yes, sir.

17 Q And I guess let's be clear, too. You were able to

18 identify, under oath, four kill sites, is that correct?

19 A Yes, sir.

20 Q For wolves?

21 A Yes, sir. Four wolf kill sites and an area where a

22 moose was being fed on by predators.

23 Q Okay. They were ultimately found, however, nine wolf

24 hides or based on the

25 A Yes, sir.

- 440-

A Yes, sir.

Q Did you inspect them for any trauma or damage from traps

I going on. If you want to, that's -- have you all thought

2 about that, whether you'd like to, not like to? Is there a

3 consensus among the eight of you as to whether you'd like to

4 or not? I sec two over hereactively shaking theirheads

5 yes, as to, yes, you'd like to go afterdinner? Three, four,

6 five, six ..

7 UNIDENTIFIED JUROR: Absolutely.

R THE COURT: I see two that aren't moving. Is that a you

9 don't want to or a no?

10 UNIDENTIFIED JUROR: I don't care.

I I THE COURT: It doesn't matter?

12 (Indiscernible conversation by jurors)

13 THE COURT: Okay. Because -- the reason I ask is because

14 what I'd like to do then is -- what I was thinking is we

15 could take lunch now until about -- so we get everybody out

16 of here. Probably until! :30. Come back and go until 5:00,

17 5:30 and then take a lunch break from like 5:30 or so until

18 7:00 and then come back for an hour or two, see where we

19 stand at that point. Does that sound -- I don't -- I mean

20 I'm not talking about going to midnight or anything. I·know

21 everybody is going to need their sleep, but it will be a long

22 day as it is, but see where we stand about that point. Does

23 that sound feasible? Okay. All right, let's go ahead. I do

24 need to admonish you once again not to talk to each other,

25 not to talk to anybody else associated with the trial at all.

- 439-

IQ

2

3

4

5

6

7 A

R

9

10

II

12

13 Q

14

15

16

17

18 A

19 Q

20

21 A

22Q

23 A

24

25

Okay. Did -- and you inspected those and we've talked

about some of the trauma or injur -- or damage to the

hides by buckshot?

or snares?

Yes, sir, I inspected all nine hides to determine if

there was any damage consistent with being caught in a

trap or a snare at all, and was able to determine that

on all nine hides I inspected I couldn't find any trap

or snaredamage or indicationthey had been harvested

that way.

Okay. Now from your investigation were you able to

conclude whose traps set -- or trapper's snare set that

was that you've kind of identified by they're around the

kill site? That is number 5 on the map, the moose kill

site?

Yes, sir, I was.

Okay. Whose trapper snare set were you able to identify

thatas?

David Haeg's.

And why was -- how was that?

Based upon the ski impressions and tail wheel marks at

the trap site, as well as the type of traps and snares

located and seized at that site, and their consistency

- 441 -
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with the types of traps and snares observed at his lodge

and snares seized at his airplane hangar during the

execution of the Soldotna search warrant.

Now as to the nine wolves that you inspected. were you

able to determine how·- the , ...'olf hidcs, excuse me, that

you inspected as to how they were killed?

Yes, sir. All nine were shot at some point, and eight

of the nine had pellet trauma consistent with being shot

with a shotgun from above.

And the -- you actually -- there were several carcasses

that you also inspected, is that correct?

Yes. sir. Six. Six carcasses, one of those was a half

a carcass, but

And let me clear as well. I mean the hides you

inspected were all the hides that were seized from Alpha

Fur Dressers, delivered under David Haeg's name?

Yes. sir.

The carcasses that you inspected, where did you obtain

them from?

The carcasses were recovered from around the Haeg lodge

at his carcass pile and at his wolverine trap sites,

where the carcasses were being used as bait.

And were you able to determine how - from an

examination of the carcasses how the -- those animals

had been killed, those wolves?
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recovered out ofthe spine.

Were those -- I guess from the carcasses were you able

to determine a method or how those animals were shot?

Yes. The -- of the six carcasses examined they all

appeared consistent with the skinned carcasses that I've

looked at off of many, many wolves that have been

harvested with shotgun from the air.

When you say consistent with, hy (indiscernible)?

Trauma from an above angle and in the top and back end

of the carcasses, specifically.

Now the -- there were four -- to kind of narrow it down

from nine hides, the six carcasses, there were four kill

sites that you located?

Yes, sir.

The -- was there anything particular about any ofthe

wolf carcasses or hides that you inspected that

correlated to the kill sites?

One -- specifically that being kill site one, which was

the kill site that had the distinctive double-ought buck

pellets in the snow and where we recovered the 13

double-ought buck pellets, one of which had tissue on

it. I believe that the evidence shows which carcass

carne from the wolf that was shot at that site, kill site

one; and then saw wounds which could tie one hide with

tbat carcass and that kill site.
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I A Yes. Out of the six carcasses all six were shot and

2 pellets were recovered out of five of the six.

3 0 Okay.

4 A And once again, those pellets that carne out of the

5 carcasses which were located at or near the lodge were

6 consistent with pellets recovered from the scenes and

7 pellets recovered from two of the hides that had been

8 tumed in in Mr. Haeg's narne to Alpha Fur Dressers.

9 0 Okay. Were the locations of... ..

10 0273

II Crape change)

12 4MC-05-14/Side A

13 0273

14 THE COURT: Mr. Leaders, do you want to repeat your last

15 question just for the record.

16 MR. LEADERS: Thank you.

17 0 Were the locations of pellets located in the carcasses

18 consistent with the location of pellets -- or pellet

19 trauma on the hides?

20 A Yes, sir, they were. That being that most of the hides

21 had trauma to the back and/or the rear end and that was

22 consistent with most of the carcasses that we found,

23 except for one which was shot from a -- either broadside

24 or frontal angle. and that was the one that was shot

25 with double-ought buck from above, and had the pellet
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Can you explain that?

That being most of the wolves or many of the wolves were

killed with the smaller sized buckshot pellets, the

number 4 buckshot. This particular wolf was shot with

the larger pellet size, double-ought buck, and judging

by the number of pellets that were found in the snow,

that being 13 out of a likely load of 15 pellets in the

gun, evidently not too many of those double-ought buck

pellets stayed in that wolf. That being that most of

them were recovered out of the snow and one of them was

recovered out ofthe snow had tissue and hair on it

indicating a pass-through shot. One of the carcasses,

which would be wolf one out of the carcass pile had a

pass-through shot right behind the shoulders with a

large pellet hole, and then it had another pellet lodged

in the spine that had come in from a top angle close to

wbere the neck and shoulder carne together. And that -­

putting that... ..

Those would also correlate to anyone the particular

hides?

Yes, they did. There was one hide from an adult male

wolf in the bunch. I don't have the number ofwhich

wolf it was in front of me, but one wolf it just had a

couple of larger pellet holes basically from behind the

shoulders forward. Kind of more in the front upper part
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to tell. No snowmachine tracks. Just nothing to

indicate ground shooting, And then, there again, from

the direction that most of the pellets came from and the

trajectory, how they were recovered out of the snow,

very indicative of aerial shooting. The.....

In particular site number 3?

In particular, site number 3 showed a very acute

vertical angle, That's the site where the pellets had

to be dug out of the ice at a almost vertical angle,

Did you find any sign ofland and shoot?

No, sir.

ofthc hody as opposed to many of the other wolves which

2 were shot down and from the rear.

3 Q From any other of the scenes -. so that would have been

4 consistent with your determination of a wolf shot from

the air above as well?

6 A Absolutely, yes, sir.

7 Q Any of the other scene investigations specifically

R showed wolves shot from the air?

9 A Yes, sir. All -- all four of the kill sites indicate

wolves shot from the air in that there was no -- there10

II
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No shotgun shells

There..

.....Of -- you found one casing?

We -- we found one casing where someone had landed and

finished off an already wounded wolf, and that was

pretty clear that's what occurred there. I'm pretty

familiar with what land and shoot airplane tracks as

well as the foot tracks or snowshoe tracks that then get

associated with that look like, and there was no

iodication that any land and shoot occurred, other than

to finish off an already wounded wolf that's been shot

from the air.

Anywhere the planes landed, what were the foot tracks

from the plane?

Usually just for wolf recovery, or., ...

Directly to the wolf (indiscernible)?

Yes. And then, like 1said, the one time when someone

relieved themselves and put the gun down in the snow.

From all that you observed then you -- were you able-­

you -- it sounds like, did you conclude that these

wolves, sites one, two, three and four kill sites that

wolves had been shot from the air?

Yes, sir, I did.

Did you conclude as to who was involved in that

shooting?

I A No, sir, it did not. It applied to .....

2 Q Did it have any authority -- did it grant him any

3 authority in this area that he took these wolves in?

4 A No, sir, it did not.

5 Q Did it place any restrictions on that area?

6 A No, sir.

7 Q The -- was there any predator control program at that

8 time in that area?

9 A In the area where the wolves were taken?

10 Q Yes.

11 A No, sir.

12 Q If there was no predator control program and someone

13 took those wolves from the air what would they have been

14 doing?

15 MR. ROBINSON: Objection.

16 A They would have.....

17 TIlE COURT: Oh, just a minute.

18 MR. ROBINSON: Calls for a legal question.

19 (Indiscernible).

20 MR. LEADERS: I'lL

2 I Q What regulations would apply to them as an enforcement

22 officer?

23 A Regulations.

24 MR. ROBINSON: Objection, that still calls for a legal

25 determination.

- 447 - - 449-
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3:00 a.m. following theday that the person has heen

2 airborne.

3 Q So if you flew todayyou'd have to wait until after3:00

4 a.m. tomorrowbeforeyou could take a wolf?

5 A Yes. sir.

6 Q Provided it's not on a commercial flight, right?

7 A Yes. sir.

8 Q Okay.

9 MR. LEADERS: I have no further questions.

10 THE COURT: Do you want to get your book back. Thank

II you, Mr. Leaders. Mr. Robinson?

12 MR. ROBINSON: Yeah. Can 1 remain seated?

13 THE COURT: Sure.

14 A Can I move this so I can sec him?

15 THE COURT: Sure.

16 MR. ROBINSON: Yeah, that would be great, thank you,

17 Trooper.

18 THE COURT: Mr. Wodnisky(ph) can (indiscernible)..

19 BRETISCOlTGlBBENS

20 testified as follows on:

21 CROSS EXAMINATION

22 BY MR. ROBINSON:

23 0 Trooper Gibbens, you said a wolf can be both big game

24 and fur bearer?

25 A Yes, sir, I did.

is.

Okay. And you're familiar with what this is?

Yes, sir.

THE COURT: Well. it's -- that's overruled.

2 (Indiscernible).

_, Q What regulations or statutes apply to the taking of

4 those wolves?

The regulations governing the same day airborne takeof

wolves.

Is there regulations thatspecifically regulates same

day airborne taking of wolves?

Yes. sir.

Okay. Now wolf is categorized as what? I mean there's

differentclassifications of differenttypes of game, is

thatcorrect?

Yes, sir, and it's categorized in two categories. Both

as a big game animal and fur bearer.

Okay. Big game and fur bearer?

Yes, sir.

Okay. For -- there's -- is therea specific statuteor

regulation that applies to -- or that prohibits taking

same day airborne big game animals, includingwolves?

Yes, sir, there sure is.

And what is that regulation?

1would need to look and sec what the regulation number

5 A

6

7 Q
X

9 A

10 Q
II
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A When it's taken in the -- in -- in -- in the course of

- 453 -

I 0 You don't remember it off the top of your head then?

2 A 1don't off the top of my head remember that regulation

3 number.

4 (Pause)

5 0 Let me ask you if you're familiar with 5 MC 92.085?

(, A I'm familiar with it but I need to look it up before

7 I..

X Q I'll ask you if that's the regulation that you would be

9 referring to?

10 A (Pause) 5 AAC 92.085 is a regulation that covers

II unlawful methods of taking big game and the exceptions.

12 0 Under subsection _. is there a subsection (8)?

13 A (Pause) Yes, sir, there is.

14 0 I'll have you read that to yourself.

15 A (Pause) Yes, sir.

16 0 Is that a regulation that would apply to the hunting of

17 wolves in that area?

IX A Yes. sir.

19 0 Whatdoes the regulation -- what arc the restrictions?

20 A That .- without reading it?

21 0 Well, if you can tell us what-- what docs the

22 regulation prohibit?

23 A Prohibits the taking of a wolf the same day airborne.

24 0 All right.

25 A And what -- prohibits the taking of a wolf until after
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When is it a fur bearer?

trapping.

So at the time that these wolves that you've identified

inyourtestimony taken outside of 19-D east, you knew

that Mr. Haeg had a trapping license, didn't you?

1hadn't seen his permit. 1-- so the answer.....

You know now? Butyou know now?

The answer would be no. I didn't know that be had a

trapping license.

But you know now?

Yes, sir, I do.

That he had a trapping license?

Yes, sir. I do now.

And you knew that in order to get the predator control

license he had to have a trapping license?

Yes, I did know that.

And you also knew that when he set those leg holds and

snares for wolves thathe had a trapping license for

that, right?

1-- I know now that be had a trapping license for that,

yes, sir.

Well, you know now that he had a trapping license for

that?

Yes, sir.
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I Q All right. So do you have picturesof six of those?

2 A No. sir.

3 Q So you don't have pictures orall six of those?

4 A No. sir, I suredon't.

Some of which were not operational?

I don't know, I'd have to look at his report.

Well, -- but it seems like you took a lot of photographs

and you entered them today?

I've got a box full, sir.

Photographs and -- you have the photographs of the

photograph, it seems like it would have been extremely

important if you wanted to establish that there was six

of these leg holds that were operational and active,

- 456-

Q In fact. you only introduced a picture one of those

today"

Yes, sir.

So ifwe wanted to corroborate your story that there was

six open leg holds with photographs we wouldn't be ahle

to do that, right?

No, sir, with photographs you would not. You'd probably

have to get Sergeant Dobson up here because he was there

and saw the same thing.

Well, didn't Sergeant Dobbs(ph) say that he saw six

total traps there?

I don't know, I'd have to ....

6
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25

(, (Pause).

7 Q Now I'm trying to figure out -- it's a little confusing

N as to how many leg hold traps you found in your

<) investigation. J thought you testified that there were

10 six of them. Not including whatever you saw at the

I I lodge but at the -- out of I 9-D at the -- whatever the

12 area was where the kill sites were. You said you saw

13 the trapsthere. One had a wolverine in it?

14 A No. sir.

15 Q No.

16 A One trapdid not have a wolverine in it.

17 Q Okay. Well, let's go through that again, because you

18 need to explain -- I got a little confused in the

19 introduction..

o So then if he was trapping wolves then they would have

2 been fur bearers, right?

3 A Yes. sir.

4 0 Not big game?

5 A Yes, sir.

STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR

20 A Okay.

21 Q ....of the photographs of the snares and the leg holds

22 and the animals involved, what we had.

23 A Absolutely.

24 Q There were six leg hold traps, correct?

25 A Six set and operational leg hold traps which were

- 454-

I seized. There were more than six traps there. Some had

2 already been sprung by other means.

3 Q All right. Six that were operational and seized. That

4 means there was nothing in it?

5 A Yes, sir.

6 Q And they were still open?

7 A Yes. sir.

g Q And where were they located?

9 A Ncar the moose kill site.

10 Q You don't -- you didn't take photographs of all six of

II those?

12 A No. sir.

13 Q Why not?

14 A I took tra -- photographs of a couple of them as

15 representative samples. I could certainly go get some

16 more pictures. We have pictures of several of them.

17 Q You have pictures of six of them opened?

18 A No, I do not.

19 Q You have pictures of six of them that were actively

20 open?

21 A No, sir, I told you I had pictures of several of them.

22 Q Bot you said there was six of them that were open and

23 actively operating as leg hold traps, that was .- you

24 just said that two minutes ago?

25 A To the best of my recollection, yes, sir.
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that would have been important to take pictures of all

six laying out there in the field open; don't you think?

I didn't take pictures of six.

But now you said you saw -- one had a raven in it?

Yes, sir.

One was closed where you thought that an animal had

gotten out of it?

Yes, sir.

And what were the other? There was a wolf in one?

No, sir.

What was in the other ones?

Nothing was in the other ones at that time, sir.

Oh, they were all closed?

No, they were all open.

Well, how many total were there? Absolutely, total

number ofleg holds that would have made up a total of

both ones that were not operational and ones that were

operational, how many?

Jdon't know that, sir. I could sure refer to my report

and see though.

Refer to your report and tell us exactly how many there

were, both operational and non-operational.

Okay. I'd be happy to. (Pause) Like I said, my report

reflects that I found six MB-750's set and operational

and 1know of two -- like 1said, the one had the raven
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and the one had an animal that got away that were at the

2 site and weren't operational.

3 Q Does that answer my question? How many leg holds were

4 (here all together. total?

i\ To the best of my knowledge I guess that would make

6 eight.

7 Q So there were eight -- two that were closed and six that

8 were open?

9 1\ To the best ofmy recollection, yes, sir.

10 Q Was it your testimony that you found a wolverine in a

II trap? In Item -- in Exhibit 44?

12 A I'd have to see which item that is, sir.

13 Q That one.

14 A No, sir, certainly not.

15 Q That was one in a snare?

16 A Yes, sir.

17 Q And this was the one that was in the snare during open

18 season?

19 A No, sir.

20 Q There was _. you found a wolverine that had been either

21 trapped or snared in open season, didn't you?

22 A I found a wolverine -- earlier I saw a wolverine in a

23 trap near the Haeg Lodge while the season was still

24 open. On the day that I found the wolverine -- are we

25 still talking about the one in that picture that you
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I Q When you went out with Trooper Rne(ph) on the 28th of

2 March.,

3 A Yes. sir.

4 Q .....you didn't go on the ground that day?

5 A No, sir. 1was in a fixed wing hy myself and then with

6 a·- in a helicopter with Trooper Roe(ph).

7 Q You were in a fixed wing plane earlier?

8 A Yes, sir.

9 Q Then you got into a helicopter with Trooper Roeiph)?

10 A On the 20·· no, sir, I believe I misspoke. On the 26th

I I by myself -- (whispering) yes, I got to the Swift River

12 in November 82732, the State PA-18, and then got into a

13 helicopter with Trooper Roe(ph).

14 Q Okay. And you refueled at McGrath, or did you make --

15 Trooper Dobson -- didn't Trooper Roe(ph) meet you and

16 Trooper Dobson at McGrath?

17 A No, sir.

18 Q No?

19 A No, sir.

20 Q He met at Swift River?

21 A Yes, sir.

22 Q Okay. And where you had landed your aircraft already?

23 A Yes, sir.

24 Q So you were on the ground, at least on the 28th of

25 March. And where was that area located?
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I just talked about?

2 Q Yeah.

3 A Wolverine season was closed. It closes March 31st.

4 That photo was taken on April 2nd of that wolverine.

5 Q And when _. that photo was taken on April Znd?

6 A Yes, sir.

7 Q And when -- you were there at the site on the 27th and

8 28th?

9 A OfMarch.

10 Q Of March, correct?

I I A I -- I overflew it, I did not walk in there on that

12 date.

13 Q What day were you on the ground, on the 29th?

14 A I was on the ground at that site on the 2nd. I never

15 walked into that trap site until April 2nd.

16 Q That was the first time you were there?

17 A First time I walked in there.

l S Q So you don't know when that wolverine was actually

19 snared?

20 i\ No, sir.

21 Q So it could have been snared before the season was

22 closed?

23 A It could have been caught initially before the season

24 was closed.

25 (Whispered conversation)
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IA

2

3 Q
4 A

5 Q
6 A

7

8 Q
9 A

10 Q
II

12

13

14 A

15 Q
16 A

17

18

19 Q
20

21

22

23 A

24

25 Q

That was ~- would you like me to show you on the map?

It's numbered, the staging area.

Sure. At the staging area?

Yes, sir.

And that's where you saw the snares and traps, right?

TImes were I saw one old snare and signs that other

snares had been pulled.

Okay.

The moose kill site is where I saw snares and traps.

Are you saying now that where you landed and you met up

with Trooper Roe(ph) was not at -- was at a -- was at

the staging center? But you saw no traps or snares

there?

No, sir.

Well, then what are you saying?

I'm saying what I just said, sir. That I did find one

old snare at that site. And signs that others had been

pulled.

Well, isn't it true, Trooper Gibbens, that when you flew

to the location on the Swift River that had ski plane

and wolf tracks, went over a moose kill site which had

live wolves and live wolverine caught in traps, right?

Yes, and as it turned out they were both caught in

snares. But that is true, they were .....

Not traps, they were in snares?

- 461 •
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I MR. LEADERS: It's not Trooper Gibbens' report though.

2 Q We flew. I'm asking whether you flew with him. You met

3 up with him, you got in the ..

4 A I did ..

5 Q .... helicopter, you flew with him, didn't you?

6 A I did fly with him, yes.

7 Q All right, so. And you did see, did you not, live wolf

8 and live wolverine in a snare?

9 A I saw live wolf and live wolverine caught.

10 Q In a snare, not a trap?

II A Didn't know that at the time. I know that now.

12 Q You thought it was a trap but it turned out to be a

13 snare?

14 A I -- I knew it was one or the other and I didn't even

15 speculate as to which it was.

16 Q Okay. But regardless, they were both caught during open

17 season?

18 A The -- those two animals were caught during open season.

19 Q Okay. Did you ever go to those locations and seize any

20 of those traps or snares, or whatever you thought

21 (indiscernible)?

22 A On April -- on April 2nd.

23 Q So on April 2nd you went back there and you saw the same

24 wolverine or a different one?

25 A For sure one different one, and I can't say whether that
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I

2

3

4

5

6

7

8 Q
9

10 A

II Q
12

13 A

14

15

16 Q
17 A

18 Q
19

20

21 A
22 Q
23 A

24 Q
25 A
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I THE COURT: Do you have it here?

2 MR. LEADERS: No, do you have it with you or is it

3 downstairs in the office?

4 A It's downstairs.

5 MR LEADERS: Which photo?

6 MR. ROBINSON: The raven photo.

7 THE COURT: Do you want it this second or can we wait

8 until the break and ..

9 MR. LEADERS: If you want do it now -- we can get it now

10 or we can get it at a break.

II MR. ROBINSON: We can get it at a break.

12 THE COURT: Okay.

13 Q This -- you gave this -- you gave a wolf pack a name

14 called the Venesaly(ph) pack.

15 A Local name, Venesaly(ph).

16 Q Venesaly(ph) pack. I'll have to pUIan accent mark on

17 that and I'll add an A there. So the Venesaly(ph) pack,

18 you saw that pack -- it was in the predator control area

19 at one time?

20 A Yes, I did.

21 Q When was that?

22 A I don't know the exact date. I saw that pack no less

23 than three times at different times within a month and a

24 half.

25 Q Of what month?

- 465 -
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A Of March. So... I

2 0 Of March 01'2004" 2

3 A Of March 01·2004. So I could with confidence say that l 3

4 saw them three times afterJanuary. 2004. 4

" 0 Okay. And how did you get the -- determine that this s
I> was the Venesaly(ph) pack? 6

7 A Because the permit -- permitted predator control area in 7

8 19-0 east is generally right in the heart of my patrol 8

9 zone, and a lot of the places that I go duringpatrol 9

10 and in response 1O different areas I'm crossingparts of 10 Q

II this area. I'm seeing tracks, I'm seeing wherethe II A

12 packs travel, and some days I'm seeing the packs. 12 Q

13 0 And so I'm -- I guess I'm asking you how do you know 13 A

14 that it is this pack instead of an Alpha pack or some 14 Q

15 01her pack? 15 A

16 A It'sjust through local knowledge. If you're spending 16 Q

17 500 hours a year in the air in this arearightaround 17 A

18 here and -- and getting a pretty good feel for what 18 Q

19 local wolf packs we had. 19 A

20 Q So you've seen it more than threetimes? 20 Q

21 A Ever, absolutely' 21

22 Q How many? 22 A

23 A Probablythreeor fourtimes the previouswinter, that 23 Q

24 same pack. 24 A

25 Q In the same area? 25 Q

- 466·

I A Generally, within -- within 15 miles ofthere. I A

2 Q 15 miles north boundary, 15 miles south boundary, 15 2 Q

3 miles east boundary, what area? 3 A

4 A Actually the times I've seen that pack they were right 4

5 in the heartof the predator controlarea. 5 Q

6 Q Well, this is the predator control area. And I'm just 6 A

7 going to presume if we looked and that this would be the 7

8 right side and this would be the left side? 8

9 A Yes. sir. 9 Q

10 Q So .. 10 A

11 A May I point? II

12 0 Yeah, tell me what you mean by the heart of the area? 12

13 A 1mean I've seen that pack of wolves -- the pack that I 13

14 refer to as the Venesaly(ph) pack. It's not an official 14

15 names, it's not what fish and game calls them. 15

16 Q I know, the one you refer to as Venesaly(ph) pack. 16 Q

17 A Okay. I refer to as the Venesaly(ph) pack. This being 17 A

18 McGrath. 18

19 Q Right. 19

20 A I've seen that pack of wolves here, and right out in 20

21 here, right -- right-- Kuskokwin. I'veseen them along 21 Q

22 the Kuskokwim here, twice. And then farther right out 22 A

23 in this swamp rightout in here. 23 Q

24 Q And how many arethere in the pack thatyou've seen? 24

25 A I believe that at that time there were II in the pack as 25 A
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of March. Earlier in the fall. from talking to other

people that fly a lot in the area, I heard thatsomebody

else did see 13. and two either were killed or went

elsewhere becauseeach time that the other local hunters

kind of look at that pack, or the traps where they would

spreadout. Wolves predominantly travel in a trail in

the deep snow but when they get out on a lake or

something they get playful. They spread out, you can

count tracks. And at the time..

So somewhere between II and 13?

No.

In that pack?

Oh, had there been?

Yeah.

Had there been that many?

Right.

Yes.

Somewhere between II and 13 in that pack?

Therehad been within the last year, yes, sir.

Are there other packs of wolves besides the Venesaly(ph)

pack in 19-0 east?

Yes, sir.

Do you give them names?

Sure, we've got the rainbow pack, we've got...

Let's stop at the rainbow pack.

- 468-

Okay.

Where is that pack located that you've seen?

Thatpack -- my finger -- there areno more, but they

used to be this ..

Well, where -- when were they?

They were that winter, '04, and between trapping and

predator control efforts by legally permitted hunters

they were all legally harvested.

They were eliminated? Exterminated?

They were eliminated and/or went away. They'renot

there any more. The rainbow pack -- this being McGrath,

the rainbow pack ran along these little hills right back

in here and did a loop right along the Kuskokwim and

were seen running that loop on a regular basis.

And ...

When was the last time you seen that rainbow pack?

The last time I've seen the rainbow pack? The last time

I saw part of that rainbow pack was probably March -­

some time in March,2004. There were two members left

that I -- I saw.

Werethey gray wolves?

Yes. Generally. One was kind of orange.

All right. So we have the Venesaly(ph), the rainbow.

What else?

That's probably about it for packs that are locally
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known enough to have names. pack you've identified?

2 0 Just those two? 2 A Right. Up the Nixon Fork.

~ A As 1:IT aspacks that have names? 3 Q II to IJ in the Vcncsaly(ph) pack?

4 <) Well. that you've given names to -- as you've identified 4 A Okay.

them. 5 Q How many in the rainbow pack arc there?

- 472 -

(, A Yeah. Right. 6 A Up to six.

7 Q So you only identified two packs instead of the several 7 Q Up 10 six. So we have -- if we took the high number of

8 that you said earlier, you've really only been able to 8 13 for the Venesaly(ph) that would be 19?

9 identify the rainbow and the Venesaly(ph) packs? 9 A Right.

lOA Right. Well, other people have othcr names for packs 10 Q And then another five, that would be 24?

I I that have been -- that have existed in the past. 11 A Right.

12 Q But my question was for you, the ones that you knew by 12 Q Well, maybe you can help me figure out how Toby Boudreau

13 I~msor ideotified~~a",-e_?__-:--_-,...-:-- ~__I 13 would have had an objective of taking 55 wolves out of

14 A Right. There's -- there's a North Fork pack, there's a --14-- that area if there ~aS predOmInantly orilYi4?

15 South Fork pack and both of those predominantly run 15 A Okay. Because we werc talking about.. .

16 right up and down the two -- those two drainages, and 16 MR. LEADERS: Speculation.

17 predominantly don't come into the legally penmitted 17 Q Well, you and Toby work together, right? I mean you

t8 area. 18 were part of the enforcement for the program, you were

19 Q So of the packs that you just named which ones come in 19 working with ADF&G regarding this predator control

20 -- that you know of, that come into the -- what was the 20 program, correct?

21 legally penmitted area? 21 A Yes, sir, I was.

22 A At some timc or another all ofthosc wolves have been in 22 Q So you must have known about the objective of 55?

23 the legally penmitted area. 23 A Yes, sir.

24 Q I thought you just said one of them generally don't? 24 Q All right. So if there was only predominantly 24..

25 A I said predominantly they don't. 25 MR. HAEG: Can L
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I Q Well, what I'm asking ..

2 A You said have they ever come in, and they have.

3 Q I'll rephrase the question. Of the packs that you know

4 of or have named or have heard of names for, whichones

5 are predominantly in the permit area?

6 A Predominantly rainbow pack, Venesaly(ph) pack. The

7 North Fork pack comes in maybe -- maybe half dozen times

8 a year. They come about a mile and a half in, and then

9 they go away. South Fork -- the South Fork pack

10 prohably comes down into the area a couple times a

11 year., __

12 Q (Indiscernible) were present -l'mjust talking about

13 predominantly present?

14 A Predominantly present, okay. Rainbow pack and

15 Vencsaly(ph) pack are the only ......

16 Q Predominantly?

17 A .ones that I am familiar with that spend a lot of

18 time inside the area.

I heard the objective was 44, not 55.

45 -45 to 54.

Oh, okay.

45 to 55 is what Mr. Boudreau testified to yesterday.

Okay, yeah. Objective numbers really aren't my thing.

I thought I had heard 44.

Well, even if it was 44 __ ..

If -- if -- yeah.

And there was only predominantly 24, how was that going

to handle?

come in.....

How manysingles anddoubles in yourexperienceare

roaming around? Another 30?

It totally depends on the time. You can go fly the

whole areaon one time and there not be wolves in the

box as it's called, and you can go another time and

there would be three or four packs.

I'm talking about ~- now we're talking about singles and

doubles.

Right.

Up to 30?

Not up to 30. Well, 1-- I can't say what fish and

game's population estimatesarc, I can only speakto

- 473 -

A Well, we were talking about packs. There are singles

and doubles roaming around and there's other wolves that

1 A

2 Q
3 A

4 Q

5 A

6

7 Q
8 A

9 Q

10

II

12

13

14 Q

15

16 A

17

18

19

20 Q
21

22 A

23 Q
24 A

25

That you would say that are predominantly in the patrol

-- the predator control penmitted area?

Yes, and then there's -- there was a pack of five wolves

that lived on the Nixon Fork that stayed in the predator

control area. I don'thave a name for them, and I never

saw that wolf pack.

So let's count them up. There are five in this last
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19 Q
20

21 A

22

23

24

25 Q
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what I've seen. and I -- there's a fair number of

2

.'
4 0

A

(, Q
7 A

X Q

9

10 A

II

12 Q

13 A

14

IS Q

16

17

Ig A

19 Q

20

21 A

22 Q

23 A

24

25

singles and doubles,and there's a fair number ofwolves

that travel through the area.

Have you seen 55?

55 ill the area?

Yeah.

No. sir.

Now how close is Lime Village to the four kill sites

that you identified that you saw?

Prettyclose. I -- I can show on the map how close it

is.

Yeah.

I can get a piece of string or a straight edge that tell

(indiscernible) .....

Well, maybe you could « if you know the legend in terms

of its scale for purposes of miles or kilometers you

might be able to tell us that way?

I could lind it pretty quick.

It's right there on the left-hand side.

THE COURT: No, that's .....

This is my typed legend over on .....

No. no, I think there's one right there.

Oh, yeah, there's .• what would you like? From the

center location of the kill sites or the closest kill

site to Lime Village or, what would you like me to plot?
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9 A

10

11 Q
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13 Q
14 A

15
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17

18

19

20

21 A

22 Q
23

24 A

25

that at the time thatthese moose were -- I'm sorry.

that these wolves were killed at the foursites that you

identified or thenine hides thatyou eventuallygal a

hold of from Alaska Fur-- which were eventually gotten

a hold of byAlaska FurDressers and you examined for

pellet shots and all that stuff you don't have any

evidence that any of those wolves were taken as part of

a guiding operation do you?

No. sir. As part of an active guiding operationat that

time?

Right.

Not directly, no, sir.

And not directly, you don't know or?

I mean not directly as a part of an actively guided

hunt.

So I take it that whenever Mr. Boudreau told you of

wolves being killed under the program you went out and

you did the same kind of determination as to whether all

the other permitees had taken wolves within the

permitted area?

Usually, yes.

And then usually » and then other than usually,

sometimes you didn't?

Yes, that's correct. I -- I did not go to every single

kill site immediately. I did look at every single kill

·476·

I Q

2

3 A

4 Q

5 A

6 Q

7 A

g Q

9

10

II

12 A

13 Q

14

15 A
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site but not immediately.

So were you able to confirm that there were 17

taken

2004. That pack no longer is with us.

So it's been totally eliminated?

Nine of them were legally harvested within the area.

They've been eliminated?

.....from the permitted areaunderthe predator control

program that Mr. Boudreau.....

Yes, sir, I looked at every reported kill site and

confirmed that.

Them or wherethey were hiding in the trees?

No, the pack whereveryou .- you've seen this pack,

you've identified this pack and you say you know it.

When was the last time you've seen them?

Like I said, some time between January and March.

don't remember the exact date.

And when was the last time you saw the Venesaly(ph)

pack?

The Venesaly(ph) pack...

The Venesaly(ph) pack, I'm sorry.

I

2 Q

3

4 A Yes.

5 Q
6

7 A

8

9 Q That there was 17?

10 A Yes, sir.

II Q
12

13 A

14 Q
15 A

16 Q
17

18

19 A

20

21 Q Of2005,2004?

22A

23 Q
24 A

25 Q

Well, why don 'I you take the furthest one because then

that would include the .. all those that are below that.

So the furthest of the kill sites ...

So if if you would take the furthest kill sites.....

.... .that I actually worked on the ground?

Yeah, that you worked, right.

Okay.

The furthest one away from the other three, and then

we'd be able to see how -- we'd know the otherthree

were closer but that would be the one that would be the

furthest.

(Pause) It would be 16, 17 statute miles.

Okay. That would be the one » that would be the kill

site that was furthest away from the other three, right?

Yeah, they're all within a couple miles.

16 Q And how dependent is Lime Village on subsistence hunting

17 of moose?

18 MR. LEADERS: Objection as to relevance.

19 Q If you know.

20 A Don't know.

21 THE COURT: What v-what., ..

22 A Don't know that.

23 Q You don't know.

24 THE COURT: This

25 Q You didn't have any evidence, did you, Trooper Gibbens,
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25 like.

- 478-

1 A As far a" know versus assume, no. I didn't know.

2 Q Okay. Probably assumed he did"

3 A I assumed he did. Most of. ..

4 0 He had a permit, right?

5 A He had a permit.

6 0 And that was a requirement"

7 i\ Yes, it was.

8 0 Assume you also said that he had a hunting license then,

9 too. correct?

10 A Yes, sir, I did.

II 0 Why was that?

12 A Because I know he's a registered ....

13 884

14 (Tape change)

15 4MC-05-14/Side B

16 0906

17 THE COURT: Go ahead, Mr. Leaders.

18 0 Why was it that you assumed he had a hunting license?

19 A Because I knew that he was a master guide and as a

20 requirement to hold that license you have a valid --

21 valid hunting license also.

22 Q And you confirmed that he was active -- he was an active

23 guide during that time through the ..

24 A Yes, sir.

25 Q .certification of licensure"
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No. they haven't.

Nine ofthem have been eliminated'!

Nine of them have been eliminated.

That's what I said.

Okay. I thought you meant the pack.

No. nine of them...

Nine ..

The nine that you talk about have been eliminated?

Yes. sir.

Exterminated?

Exterminated.

Q
A Yes, sir.

o Now it's your testimony that all four of those kill

sites part of which were in 19-D and part of which was

in 19-B?

A Nn, sir. Actually I'll --1'11 correct that if you

i\

2 <)

-' i\

4 Q

5 i\

6 Q

7 i\

8 0

9 A

10 0

II A

12 0

13 A

When's the last time you've seen the rainbow pack?

I told you probably March '04. They're no longer there.

14 Q The whole pack?

I 5 A They've been -- they've been harvested.

16 Q The whole pack?

17 A Most of the pack was harvested and the others either

18 left or didn't survive after being shot at.

19 So the ones that were harvested were exterminated?

20

21

22

23

24
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Yes, sir.

Okay. The -~ now simply because you have traps set in

an area, does that mean ifyou go out for a species that

may both be a fur bearer and a big game animal you go

out to attempt to shoot them, that you cannot be hunting

or aTC not hunting?

No, sir, not at all.

Okay. So you can still hunt even though you may have

traps in the area?

Yes, sir.

For the same species?

Yes, sir.

What's the -- is there a form of distinction in your

mind or enforcement in your mind?

Well, an enforcement mind, in -- in this case there's

not a legal -- on a -- on a snowmachinc you could hunt a

wolf in that area the same place you had a trap set.

Uh-huh.

Or you could be up on a hilltop predator calling and

hunt a wolf in the same place you had a wolf trap set.

But ifyou're using an airplane to tend your wolf traps

that adds the aerial aspect into it and you cannot shoot

a wolf until after 3 :00 a.m. after the day you have

flown unless it is in a trap. So as long as you're

dispatching a trapped animal it's trapping. If you're
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I A

2 Q
3

4

5

6

7 A

8 Q
9

10 A

II Q

12 A

13 Q

14

15 A

16

17

18 Q
19 A

20

21

22

23

24

25

Sure.

Those -- those four kill sites are in the comer of 19-

D.

All right. So they're all within 19-D?

19-D -- not 19-D east. 19-D.

I understand, but within 19-D?

Yes. sir.

Not 19-C, not 19-B, not 19-A, correct?

No, sir.

Correct?

Correct.

10

2 A

3

4 Q
5 A

6 0

7 A

8 0

9 A

10 Q

II A

12

13 A

MR. ROBINSON: That's all I have, Trooper, thank you.

Thank you.

14 THE COURT: Picture?

15 MR. LEADERS: Yeah, you've .....

16 A Oh, I've got that. Sorry.

17 THE COURT: Mr. Leaders, you have redirect?

18 MR. LEADERS: Thank you.

19 BRETT SCOTT GIBBENS

20 testified as follows on:

21 REDIRECT EXAM INAnON

22 BY MR. LEADERS:

23 Q The -- so you didn't know at the time whether or not Mr.

24 Haeg had a trapping license, at the time when you first

25 began investigating this?
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2 Q

}

4

A

(, Q

X A

9

10 Q

II

12 A

13 Q

14

15 A

16

wolf run away from that trap set where it was hanging

out with its buddy that was caught. because I know that

I can't legally shoot that wolf.

You can legally shoot the one that's caught in the trap?

I walk up there and shoot the one that was in the trap

or snare, but the -- the one that was not trapped gets

to go away because I showed up in an airplane.

Now these -- of these wolverines that -- on April 2nd

when you go to the moose kill site.

Yes, sir.

And you see a wolverine in the -- in a -- on the set

somewhere"?

Right.

You go there, what, three days later or four days later

and you land and you walk up and inspect?

Yes, sir.

Now there's two wolverines?

Yes, sir.

Do you know if the first one -- or one of'those two was

the same one you had seen from the air four days

earlier?

- 484-

Q Not to fly -- you fly over a few days earlier, the 28th?

A Right.

5

I Q Okay. That would he same day airborne?

2 A I would he hunting same day airborne so I have watched a

3

4

6 Q

7 A

8

9

10 Q

II

12 A

13

14

15 Q
16

17 A

18 Q

19

20 A

21 Q

22 A

23 Q
24

25

not and you're using an airplane it's hunting.

Okay. And if you're not -- I assume there's the -- to

me it seems logical that a distinction between hunting

and trapping is the use of traps versus guns?

Usually, yes. sir.

Okay. However, there's this exception you can usc a gun

to dispatch a trapped animal?

Yes. sir. and -- and there -- there are exceptions as to

using a firearm as a method of trapping in some cases.

Okay. Okay. And any that apply in this context of this

aerial taking of wolves?

No. sir.

The -- so generally shooting it with a gun both Irying

to get it into the trap at that time you're hunting?

Specifically with an airplane, yes. You could -- if you

want to ...

17 MR. ROBINSON: Objection, Your Honor, this is all a legal

IR determination.

19 MR. LEADERS: This is also a line of queslioning

20 regarding the license.....

21 MR. ROBINSON: Oh, I'm just asking aboullicensing. I'm

22 just asking you to draw conclusions to whether the activity

23 was trapping or hunting.

24 THE COURT: (Indiscernible).

25 MR. LEADERS: It's enforcement related. The officer's

- 482 -

- 483 -

I -- I don't know Ihat it was, but it was in the same

area and it could have been.

Okay. And Ihc other one you don't know what -- so then

you don't know at what point in time when the snare,

trap, whatever, closed around that wolverine -- either

one of those two wolverines?

No, sir, sure don't.

What's the implication of them being out there on April

2nd?

The implication of the wolverines being out there?

Right.

Just Ihat now they may have been taken in the closed

season, they haven't been ~- for example, somebody who

is trapping wolverines or even actively trapping wolves

and thinks that they may reasonably catch wolverines,

make sure and check their traps on the 31st of March or

before and cleans-out any incidental take of wolverines

or any targeted wolverines and pulls any sets that are

likely 10 catch wolverines after that. In this case,

we've got wolverines that we can't -- now -- now it's

one of those things. It's caught in the closed --

closed season. You know, there it is. Whcn -- when did

the loop close around its neck. 1don't know.

There's no -- so there's that -- the trapping or the

snaring I guess it's closed around the neck of that

- 485 -

IA

2

3 Q
4

5

6

7 A

8 Q

9

10 A
II Q
12 A

13

14

15

16

17

18

19

20

21

22

23

24 Q

25

MR. LEADERS: Okay.

Your views.....

I enforcement related duties to terminate the method of taking,

2 what he's enforcing.

3 THE COURT: Make sure that the questions arc clear that

4 it's related to his views on enforce -- or what..

5

6 Q

7

8 Q
9

22

23

24

THE COURT: For enforcement purposes.

Your position as enforcement officer, go over the

distinction between the use of guns to trap and what

10 you're -- if you're using a gun to take wolves, use an

II airplane.....

12 A Ifyou'rc using a gun to take wolves using an airplane

13 you're hunting. If you're using a gun to take wolves

14 and you've either walked, skied, snowshoed, snowmachined

15 or four-wheelcred you may do it under a trapping license

16 if it's during the open trapping season. If 1might

17 cite an example, For example, I have landed..

18 MR. ROBINSON: That's (indiscernible).

19 A I have landed at a trap site of my own, in my off time

20 where I have a wolf caught. There's been another wolf

standing next to it not caught, looking at me walk up to

it. I've had a rifle in my hands. I cannot legally

shoot the second wolf that's not in a trap because I

just went to checkmy Iraps with my airplane. That's

the way the law is.

21

25
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animal is the taking of that animal, right'?

2 A Yes, sir. 2

] Q From the information you have that animal was taken -- 3 Q
4 was in a taken status 011 April 2nd from a snare? 4 A

A Yes. sir. and it has not been salvaged yet. so. 5 Q

6 Q And that's what trapping is, basically the taking offur 6 A

7 bearers? 7

8 A Yes. sir. 8

9 Q Such as wolverines? 9

10 A Yes. sir. 10

II Q The -- so this Venesaly(ph) pack doesn't really exist \I

12 any more? 12 Q

- - -- .- - - 13 A__No, sir. One_,--,<-~gr:llyand one black did not get 13

14 harvested in 2004. The black was hit multiple times and 14

15 was unable to be recovered. and hasn't-been seen since 15 A

16 then. The gray did survive. 16

17 Q Okay. Is it -- but it's no longer a pack now, it's a 17

18 single? 18

19 A Single. 19

20 Q Okay. 20

21 A And it left. 21

22 Q It's not in the same area? 22

23 A Unh-unh (negative). 23

24 Q So it sounds like the » and I guess you've said you .. 24 Q

25 and so the others, the nine out of the II that were 25 A

·486 -

I harvested through the program, were those nine wolves I Q
2 that you were informed of the kill site and you went out 2 A

3 ifnot immediately, but at some point, inspected the 3 Q

4 kill sites? 4 A

5 A Yes, sir. Absolutely. 5 Q

6 Q Okay. Were those kill sites .. you actually inspected 6 A

7 nine kill sites of this Venesaly(ph) pack? 7

8 A Yes. sir. 8

9 Q Were they in the same location Mr. Haeg reported his 9

10 wolves being taken? 10

II A No, sir. II Q

12 Q What area were they? You can refer to the map. 12

13 A Yeah, that .. the wolves had spent about .. let's see, 13 A

14 this being Big River, the wolves had spent about a week 14 Q

15 or so in some heavy spruce right here. The legally 15

16 permitted hunters were checking on them probably too 16 A

17 much, multiple times a day. The wolves wouldn't come 17 Q
18 out of the trees. Finally everybody backed off, left 18

19 them alone and it was late March or early April they 19

20 looped down here to the Kuskok-wim and actually at first 20 A

21 some of them crossed the Kuskok-wim onto the side that is 21

22 closed. You can see there's a boundary right here. The 22

23 bank of the river is a boundary. Some of them crossed. 23

24 The pilot who found them backed off and went away and 24 Q
25 waited until those came back over and joined in with the 25 A

·487·

( Aurora Court Reporting

pack. Two local teams coordinated on a two day effort

and got nine.

Okay. Two local teams?

Yes, sir.

Who's that"

Robert Magnuson was one of the pilots and he -- I can't

remember ifhe had Allan Andcrson » I think he had

Allan Anderson for part of -. part of the gunning time

with him, and then Bud Magnuson for part of the gunning

time with him for one of his wolves, and then Lucky and

Gary Egress were the other team.

Now you said there was no evidence that these were taken

as part of an acting guiding operation. What do you

mean?

Well, there was evidence that they were taken by a guide

and that that guide does guide wolf hunting and trapping

trips and that he does advertise on the Internet wolf

hunting and trapping excursions and guarantees his wolf

trapping and hunting clients that even if they don't get

a wolf he'll send them home with a wolf hide. So as _.

in conjunction with that, that guide would have to have

wolf hides on hand for ifthese clients don't get wolves

because he's now guaranteed them to take home a hide.

That guide is Mr. Haeg, correct?

Yes, sir, it is.

·488·

You said you saw that on the Internet?

Yes, sir, I did.

Did you make copies of that?

I did.

Do you have those?

I do. They were on a guiding website that advertizes

moose hunts. bear hunts, caribou hunts and there was an

icon to click on reference wolf hunts. I printed this

out off of that, I saved it to a disc and then it

disappeared of the Internet within a couple days.

That was during .. so it disappeared off the Internet

during the course of the investigation?

Shortly after the warrant services.

And this is what you're referring to, this is what you

printed out, what you handed me?

Yes, sir.

So when you said not an active guiding operation you had

no information that, what, he was guiding clients to

take these wolves?

Exactly. I have no information that he had a client in

the airplane with him. In fact, I believe he had Tony

Zellers who is one of his assistant guides with him in

the airplane when he took the wolves.

That's .. in fact, that's who you saw.....

Right.

·489·
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25 THE COURT: Yeah, why don't... ..

- 490-

THE COURT: Uh-huh.

MR. LEADERS: 75.

MR. ROl3lNSON: 75.

MR. LEADERS: Yes.

THE COURT: Yeah, 75 is the..

MR. ROBINSON: I want to object to the introduction of75

in orderto -- for the purposeof corroborating Trooper

Gibsons'[sic] testimony, which I had you play back and

reflected in the log notes when he says thathe advertizcs on

the Internet that if a client doesn't get a wolf, he

guarantees the client a wolf hide.

MR. ROBINSON: And that in order to have it he must have

wolf hides on hand in order to make that guarantee that he

has a wolf available hide. And you asked him for purposes of

Exhibit 75 if this is the Internet advertisement. So you are

now showing the courtthe Internet advertisement which has

absolutely no language in it at all that guarantees any

client a wolfhide at any time, if they don't get a wolf.

(Pause)

THE COURT: It does say that they're guaranteed to be

- 492-

I (Anteroom conference as follows.)

2 THE COURT: We're un record, the parties arc present. the

3 jury is absent. Mr. Robinson?

4 MR. ROBINSON: What numher arc we up to"

5 THE COURT: 75 is this one.

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

... .when you talked aboutthese three wolves..

Right.

....thatwen: scaled?

Right: that's who I met was Tony Zellers, and that's who

is recorded as being the gunner.

MR. LEADERS: Mark this Exhibit 75.

MR. ROBINSON: Can I read it helore you move to...

MR. LEADERS: Yes, you can.

MR. ROllINSON: .....do with anything with it?

MR. LEADERS: I'm just marking it and bringing it to you,

MR. ROBINSON: Well, ...

MR. ROBINSON: (Indiscernible).

THE COURT: Is that what he said, no?

I -- I thought he said no.

MR. ROIJINSON: (Indiscernible).

MR. LEADERS: I don't know -- he was referring -- but

we'reat a break. I mean....

(Pause)

(Whispered conversation)

MR. LEADERS: Judge, while Mr. Robinson is reviewing that

should I have Trooper Gibbens go get the raven photo that was

requested?

(l

2 A

3 0
4 A

5

6

7

X

9

10

11 sir.

12

13

14

15

16

17

18 A Did he say no?

19

20

21 A

22

23

24

gUll ..

MR. LEADERS: Yeah, well, Ijust didn't have a staple

MR. LEADERS: You're still on the wolf. You may have

3 let's sec ..

MR. LEADERS: Whether it's a wolf hide and a wolf, it's

MR. ROBINSON: No.

the trooperdrew, Judge, is thatconnection, -- he just said

there wasn't an active guiding connection, he explained that.

If Mr. Robinson opens the issue as to whetheror not there

was a guiding connection -- this -- there was a guiding

connection, it'sverified by his website. He's advertising

their -- each hunter/trapper has their own pilot guide

airplanewith at least six hours plane time is guaranteed to

be able to take home at least one wolf or wolverine.

still .. that's the whole issue that that was the connection

MR. LEADERS: I agree it doesn't say hide, but it doesn't

-- you know, they have to have a wolf -- I mean to be able to

give them a wolf -- they have to have a wolf to be able to

give them a wolf hide, that's the issue.

MR. ROBINSON: But they could hunt or trap a wolf and

I able to take home at least one wolf. I'm assuming that that

2 may have been cut off or (indiscernible)...

3 MR. ROBINSON: But not a hide.

4 THE COURT: Yeah, it doesn't say a hide. It does have on

5 the second page that there's hides for sale, but...

6 MR. ROBINSON: I -- but not to guarantee one under the

7 package.

8 MR. LEADERS: (Indiscernible).

9 MR. ROBINSON: No.

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. ROBINSON: (Indiscernible).

THE COURT: Mr. Robinson, are you going to need a minute

to do -- to go ..

MR. ROBINSON: Yeah, I do.

THE COURT: Why don't we go ahead and take a 10 minute

break right now, come back at 10 til and -- and in that

12 meantimeyou can get the photo.

4

5 questions ifyou want.

6

7

8

9

10

II

13 A Absolutely.

14 (Whispered conversation)

15 THE COURT: And Mr. Leaders staple that together rather

16 than paper clip it.

17

18

19

20

21

I MR. ROBINSON: (Indiscernible) wolf.

2 THE COURT: Mr. -- well, let's see. Wait a minute,

THE CLERK: Off record?

THE COURT: Yeah, off record.

(Off record)

22 0130

23 (Tape change)

24 4MC-05-9/Side C

25 0172

- 491 - - 493 -
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that costs $4,000, not that if you don't gel a wolf or you

2 don't gel a wolverine then we'll give you a hide. That was

his tcsrimcny. Thai is ..

4 MR. LEADERS: Well...

MR. ROBINSON: .....misrepresentation to the highest

6 degree. This should not corne in.

7 MR. LEADERS: Judge, it's -- what I'm assuming is that

8 Mr. Hacg is not guaranteeing that his clients will kill a

9 wolf because that's the legal -- (0 guaran -- to make a

10 guarantee for your client's success, so I think a

11 reasonable ..

12 MR. HAEG: I can guarantee them a carcass.

_IL THE COURT:,Wai ..

14 MR. LEADERS: A reasonable interpretation of this ..

IS MR. ROBINSON: No.

16 MR. LEADERS: ..is the taking of a wolf.

17 MR. ROBINSON: I specifically wanted the court to hear

18 the playback and for me to hear the playback to see what the

19 testimony was of Trooper Gibbens. The testimony was of

20 Trooper Gibbens to impress this jury that he was indirectly

21 guiding because he was guaranteeing wolfhides to his clients

22 if they didn't get a wolf. That was -- he said he found that

23 all the Internet advertisement which is purported to be

24 Exhibit 75, and it just doesn't exist.

25 THE COURT: That's the -- the advertisement -- that's the

- 494-

advertisement (indiscernible) that Trooper Gibbens referred

2 to. I mean that's not -- you're not disputing that?

3 MR. ROBINSON: No,

4 THE COURT: But it's whether it's just what it says

5 versus what his testimony was, which seems to be -. the ~- it

6 can be admitted into evidence or -- I mean it hasn't been

7 offered but ifit is, you can inquire as to where he found it

8 and where he read it. That's what recross (indiscernible)

9 case. The door was opened when you opened -- asked about-­

10 I'm not going to dispute what he said, that's what my notes

I I say, that's what I heard on the tape was hides, It doesn't

12 say that, but that's what the examination is about..

13 MR. ROBINSON: Well, it says that pelts are for sale, not

14 that they're guaranteed anybody.

IS THE COURT: Well, -- and that's exactly what you can

16 inquire about, hist testimony on re -- or recross. But I

17 don't want -- think it's admissible on the other aspects of

18 his testimony as to the advertisement he read. You can

19 inquire as to what he saw and what he said he's saying. Said

20 he saw on recross. Okay. Anything else?

21 MR, LEADERS: I was just going to show these to Mr.

22 Robinson so.i.,

23 MR. ROBINSON: Yeah, I would like to have the clerk mark

24 that or at least get ready to play that. Because before I

25 cross examine him, I'd like the jury to hear what his

- 495 -

testimony vvas.

2 THE COURT: Yeah ..

3 MR. ROBINSON: I don't want any fudging here. I don't

4 want -- I want them 10 remember ..

MR. LEADERS: Do you want to play it for him now"

6 MR. ROBINSON: No, I want to play it so the jury can hear

7 what he's testified.

8 MR. LEADERS: That's line, I was just olTering a

9 suggestion because I think you're (indiscernible)..

10 THE COURT: A playback is (indiscernible) ..

II MR. LEADERS: We can't play .... ,

12 MR. ROBINSON: I understand (hat but the defendant's

~ights ar~at stak,,-h."'~ _

14 TIlE COURT: We can work it out. We'll work it out. I'm

15 just..

16 MR, LEADERS: Yeah, Judge.

17 1l1E COURT: I was only hesitating to try and figure out

18 how to do it, not that we can't do it. We'll just -- we'll

19 make that happen.

20 MR, LEADERS: While that's being accommodated, Mr.

2 I Robinson, those are the additional exhibits that -- you know,

22 they're .....

23 MR. ROBINSON: Which are those.... ,

24 THE COURT: And I presume you've got the picture of.. ..

25 MR. ROBINSON: Oh, these are of the raven.

- 496-

1 MR. LEADERS: Yeah, you've got the raven and a -- the

2 other.,

3 A And the other.i...

4 MR. LEADERS: ..... Icg holds that were in dispute, so.

5 THE COURT: Okay. All right, I told them 15 minutes, It

6 should be just about up, but it will take us a couple minutes

7 to get set up for a playback, so ..

8 MR. LEADERS: I'll get some fresh air and then I'll come

9 back up.

10 THE COURT: Yeah, lcr's.i...

II MR, LEADERS: If you can give us five or something,

12 THE COURT: Yeah, 10 after by the clock down there which

13 I think is about the same as this one.

14 MR, LEADERS: Okay.

15 THE CLERIC Off record,

16 (Anteroom conference concluded)

17 0270

18 (Tape change)

19 4MC-05-15/Side A

20 0064

21 THE COURT: Okay, We're back on record, and the parties

22 are present. Trooper Gibbens, I need to remind you that you

23 are still under oath,

24 A Yes, Your Honor.

25 THE COURT: I apologize for the delay. Sometimes these

- 497 -
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technical things take me a while. so -- but I think we're

2 ready to begin now. Me Leaders?

3 MR. LEADERS: Thank you. Judge, may I approach with

4 Exhibit number 20 -- or excuse me, 75?

THE COURT: Uh-huh.

6 Q Trooper. this is. I guess. what you handed me from your

7 case report. correct?

8 A Yes. sir.

9 Q Now marked as Exhibit 75.

lOA Marked as Exhibit 75, yes, sir.

I I Q Where did you obtain that?

12 A Printed it otTthe Internel.

13 Q Okay. When did you do that, do you recall?

14 A It would have been either the 31st of March or the 1st

15 of April.

16 Q Okay.

17 A That's » I -- I learned about it during a phone call to

18 Soldotna ABWE in relation to the search warrants that I

19 was going to gel-- headed their way, and one of those

20 fellows mentioned that he had seen his website before so

21 I opened it, and printed it out and saved a copy of the

22 entire website to a disc.

23 Q Okay. So Soldotna ABWE is Alaska Bureau of Wildlife

24 Enforcement?

25 A Yes, sir.

- 498·

2

3 Q
4 A

6 Q

7 A
8

9

10

II

12

13

14

15 Q
16

17

18

19

20 A

21

22 Q

23 A

24 Q
25

( Aurora Court Reporting )

I couldn't open it. but my thought \\'35 it was removed

from the website.

Could you open other aspects of the website?

I could open the others. Moose hunts, bear hunts,

caribou stuff, sure.

What was the website that you went to?

Http://www.DaveHaeg.com/wolf_hunl.htm. And that last

portion must be the portion that gets entered

automatically when you click the little side icon

because I initially just went to the DaveHaeg.com site

and there it said something to the effect of bear --

bear hunts, moose hunts, ask about our winter wolf

special, or something like that. And that's when I

popped this.

Okay. And you say -- so you -- your testimony earlier

is that you didn't -- on cross examination, you didn't

see any evidence that it was directly -- these wolves,

the taking of these wolves directly related to active

guiding activities?

True. I -- I did not see that they were directly

related to active guiding activities.

We discussed that, no guide, no client on board, right?

No client on board the airplane when it happened.

But you believed it -- but did you believe or do you

believe it was related to guiding activities in some

- 500-

I Q The troopers that you had assist with the search

2 warrants in Soldotna?

3 A Yes. sir.

4 Q Okay. And so bas .- you didn't know about it until sam

5 -- during those phone calls, that was the 29th. 30th or,

6 excuse me, the 31 st or 1st..

7 A 31 st or 1st, right in there, yes, sir.

8 Q 2004'1

9 A 2004.

10 Q Okay. So upon hearing of it you then re -- or

II immediately or within a short time after

12 (indiscernible)...,.

13 A Within a very short time looked it up on the Internet,

14 saw what it was, printed off a hard copy and then at the

15 suggestion of my boss saved it on disc in case it were

16 to disappear off the Internet, which it did shortly.

17 Q And when you say disappeared off the Internet, meaning

18 you tried to access that again?

19 A I did.

20 Q Same website?

21 A I did.

22 Q And what -- the information was no longer available?

23 A This portion of the website advertising for Dave Haeg's

24 Alaskan hunts, the wolfhuntingltrapping section, I

25 couldn't open it any more. Maybe it was still there and

- 499-

I form?

2 A Yes, sir, I do.

3 Q And what was your basis for that?

4 A My basis for that -- one of my basises for that is some

5 of the language in this which advertizes for $4,000 a

6 wolf hunting and trapping excursion. It goes on to

7 guarantee that each hunter will take home a wolf. 1--

8 I could read the .....

9 Q What is the language that you relied on in making that

10 connection?

II A It's only a few paragraphs. Could I read the entire

12 thing?

13 MR. ROBINSON: Well, not until it's admitted

14 (indiscernible).

15 MR. LEADERS: At this time, Judge, we'll seek to have

16 Exhibit 75 admitted.

17 MR. ROBINSON: Objection.

18 THE COURT: The objection is noted and overruled. It

19 will be admitted into -- 75 is admitted into evidence.

20 (Plaintiff's Exhibit 75 admitted)

21 A May I read it, Mr. Leaders?

22 Q Would you please read it.

23 A There are four pictures on this front page. There's a

24 big header in the middle, Dave Haeg's Alaskan Hunts,

25 winter wolf special, exclamation points. Alaskan

- 501 -
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(,

7

X

9

10

1I

12

___ ~_IL

14

15

16

17

18

19

20

21

22

23

24

25

wolves. exclamation point. Four different pictures of I tanner, right'!

people with wolves. A couple of which look like Dave 2 A They were seized from Alpha Fur Dressers which is a fur

Hacg with 1\\'0 of his airplanes, one ofwhich is the 3 tannery, and we heard that the lips and cars and

Bntcub. Seven day winter wolf hunting and trapping 4 everything were going to be done there.

expedition by sque ~- ski ekipuph) -- equipped Bush Q The ..

planes out of Trophy Lake Lodge. A beautiful fly-in 6 MR. LEADERS: State seeks to publish 75.

only wilderness lodge located on the west side of the 7 THE COURT: Okay.

towering Alaska Range. Each hunter or trapper has their 8 MR. LEADERS: Thank you.

own pilot, guide and airplane with at least six hours of 9 (Pause)

flight time and is guaranteed to be able to take home at 10 (Whispered conversation)

least one wolf or wolverine. We have on several II MR. LEADERS: Just one issue about that I'll discuss

separate occasions shot or snared five wolves in a 12 while it's getting passed around.

single.day._Oth<;r ani!"als nOl:mally-.!aken on expeditions 13 Q You -- earlier you said you drew the connection because
include lynx, martin. coyote, fox. Hunter an-d-tr-a-pp-e-r---- -- -1-4---y-o-u --,-be-r.-or-e-y-o-u -w-e-re-I-ooking- a:CtCCiCt:;th:CaC:t~i[;-g;-u-ar-an-t;-e-ed'----

-- hunter/trapper has choice of nne each of every 15 wolf hides, is that correct?

species taken. Ptarmigan hunting is also fantastic at 16 A Yes. Yes, sir, that's what I said earlier.

times. Hunter and trapper is responsible for airfare to 17 Q Is that, in fact, what the website guaranleed?

Kenai, Alaska, 100 round trip from Anchorage. They're 18 A It does not say that it guarantees a wolf hide. It says

also responsible for their hunting and trapping 19 it guarantees a wolf or a wolverine for each

licenses, $250, cold weather clothing including a 20 hunter/trapper.

sleeping bag and hunting equipment. Everything else 21 Q And -- but on the back it sells tanned pelts, is that

from snowshoes to satellite phones and food are included 22 correct?

in the package price of$4,000. David Haeg has been an 23 A Yes, sir.

Alaska hunter and trapper since a child and has over 25 24 Q Okay. Doesn't sell mounts?

years experience for providing the best brown bear and 25 A It doesn't sell mounts, doesn't scll.. ..

- 502 - - 504-

THE COURT: Yeah.

Carcasses?

Officer, one of the other -- there was an issue about a

raven in a trap and whether or not you had taken a

picture of that?

Yes, sir, there was.

There was also an issue about -- with Mr. Robinson's

questioning about how many leg hold traps there actually

were at the moose kill site?

Yes, sir, there was.

And whether or not you took pictures of those to

document them?

Yes, sir, there was.

Now you only brought up one picture of one ..

I had one.

Is that correct?

Yes, sir, initially that's true.

Why was that?

First of all, we were downsizing. I have box loads of

-- of photos from this case. We were minimizing. I

figured a representative sample would do. Second of

all, during the questioning I didn't remember whether or

- 505 -

..... carcases, no, sir. It sells hides.

MR. LEADERS: May I continue while that's being passed

around, Judge?

IQ

2 A

3

4

5

6 Q
7

8

9 A

10 Q

II

12

13 A

14 Q

15

16 A

17 Q

18 A

19 Q
20 A

21 Q
22 A

23

24

25

moose and -- and there's a word missing the way it

printed out -- hunts in Alaska. Winter expeditions are

conducted from November 1st Ihrough April 30th. If

you're interested in this please let us know. And it

goes on to talk about tanned pelts for sale on his

guiding site, indicating that wolves, gray and/or black,

$650 each. Wolverines $400 each, lynx $250, martin or

sable $50 each, red fox $75 each. And then it lists a

contact phone number and a contact e-mail address as

well as the - going back 10 the home page for the

guided site, as well.

So from that information why did you draw a connection

to his guiding activities?

Because by -- by guaranteeing that each -- each hunter

is guaranteed 10 be able to lake home at least one wolf

or wolverine, that means to me that whether or not the

hunter harvests a wolf or wolverine, they're getting to

take one home. So in order for them to take one home

Mr. Hacg would have to have a wolf or a wolverine to

provide them with to take home if they didn't harvest

one on their trip.

So ostensibly those could have been produced forthaC­

purpose"

Absolutely they could.

In fact they were sent -- they were seized from a

- 503 -

I

2

3

4

5

6

7

8

9

10

II

12 Q

13

14 A

15

16

17

18

19

20

21

22 Q

23

24 A

25 Q
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and 83.

MR. ROBINSON: No objection. You can admit them

(indiscernible).

MR. LEADERS: May I approach with Exhibits -- make sure I

have the right numbers, 76 through 83?

Oh, let'sback ~- did you review somephotos taken in

your case file further'!

I did end up reviewing theset of original photos and

found that there were photos of the catchcircle with no

animal in it, where an animal hadgot 3\\'<1Y. There's a

photo of the raven in the trap and there was a photo of

the other five set traps. And then there's one photo in

there that appears to be a -- a second photo after one

ofthe set traps was set ofT. So there -- there isone

photo in there that's of a trap both in its set and

fired configuration.

trapsto six.

THE COURT: 76

THE COURT: Okay. We'll admit 76, 77, 78, 79, 80, 81, 82

2

3

4 Q

6 A

7

8

9

10

II

12

13

14

15 Q Okay.

16 A But the -- it brings to total the photos of separate set

17

18

19

20

21

22

23

24

not a photo was takenof everysingle: trap. I walked

downstairs and talked to SergeantDobson and he

said..

25 (Plaintiff's Exhibits 76-83 admitted)

- 506-

guaranteed his clients wolf hides if they didn't get a

wolf, right?

Yes, because that's my understanding when you guarantee

someone a wolf that you would be guaranteeingthem....

Well, you said wolf.. ...

.....a hide.

What's a pelt?

The same thing as a hide.

All right.

MR. ROBINSON: Can I see Exhibit 75 (indiscernible)?

So a pelt is a hide, right?

Yes, sir.

Well, you said that in this advertizement that you got

out of the Internet that it was the pelt or the hide

that he guaranteed to give to somebody if they didn't

get a wolf, right?

He guaranteed they'd take one home.

Now the second page of this -- well, on the first page

the wolf hunt or trapping expedition for the total price

of $4,000 included what was said about guaranteed to be

able to take home a wolf, at least one wolf, or

wolverine, right?

Yes, it did. That was

Not a hide or pelt, but the animal itself, right?

A wolf or a wolverine, yes.

I

2

3 A

4

5 Q
6 A

7 Q
8 A

9 Q

10

II Q
12 A

13 Q

14

15

16

17 A

18 Q
19

20

21

22

23 A

24 Q
25 A

THE COURT: Okay.

MR. ROBINSON: Including the questions ofMr. Leaders.

5

13

12

14

6

7

8

9

10

II

15

I Q I'm handing you those exhibits. Please identify them.

2 A Number 76, raven in a trap; number 77, MB-750 leg hold

3 trap set with wax paper on it; number 78, MB-750 leg

4 hold trap set with wax paper on it; number 79, MB-750

leg hold trap set with wax paper on it; number 80, MB­

750 Icg hold trap set with wax paper on it; number 81,

MB-750 leg hold trap set with wax paper on it; number

82, one of those previoustrapsafter it was fired,

either intentionallyor unintentionallyI don'tknow

that. Number 83, one of the traps that was -- had

caught something. Something chewed down alot of trees

and brush, bled a lot and then either pulled out or

chewed out of the trap. There's a large catch circle

and the sprung trap. That was sprung when we got there

on April 2nd. Bringing to total the number of traps

16 there, eight that I've got photos of.

17 MR. LEADERS: Would you publish those to the jury.

18 MR. ROBINSON: (Indiscernible).

19 THE COURT: Go ahead and give them to Mr. Parker.

20 MR. LEADERS: And I have no further questions.

21 MR. ROBINSON: Your Honor, at this time I'd like to

22 request the playback of Trooper Gibson's[sic] testimony

23 regarding the wolf hides.

24

25

- 507 - - 509-
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A Yes, sir, that is what it says.

Q But this could be for trapping purposes instead of

()

2

:; A

4 o
5 A

6 Q
7 A

R

9 Q
10

11

12

13 A

14 Q
15

16 A

17 Q

18 A

19 Q

20 A

21 Q

22

23 A

24 Q

25 A

I Q

2

3

4 A

5 Q

6 A

7 Q

8 A

9 Q
10 A

II Q

12 A

13 Q

14 A

15 Q

16

17 A

18 Q

19 A

20 Q

21

22 A

23 Q

24

25

Right. Then on the second page it says tanned pelts for

sate?

YLS, sir. it does.

Now that's not a guarantee. is it?

That is not a guarantee. right, sir.

So the hides. if you wantedone, you'd haveto buy it?

Unless it was provided to you because you didn't harvest

an animal.

But it doesn't say that anywhereon this Internet

advertisement, docs it? Docs it say one word on this

Internet advertisement, Trooper Gibson [sic], that

Mr...

Gibbens. sir.

Trooper Gibbens, that David Haeg guarantees a hide to

anybody?

No, sir, but he guarantees a wolf or a wolverine.

Not a hide ..

I think it would be fair to say..

My question is does it say hide?

No. sir.

But it says on the same advertisementsomething about

pelts. which arc hides, which are for sale?

It docs.

Right?

Yes. sir.

- 510-

Now you remember that wolf that you saw live in the

snare when you were in the helicopter flying over a

moose kill site back on March 28th .....

I rememberthat

..... the wolf.

.....wolf, sir, yes.

Now that was a legally snared wolf wasn't it?

Yes. it was.

Did you seize it?

No. sir.

So could -- that was a trapped wolf, right?

Snared.

Well, that's a trapping technique, isn't it?

Yes.

So ifMr. Haeg had legally trapped a wolf in that snare

he could sell the pelt from it, couldn't he?

Yes, sir.

Lawfully?

Yes, sir.

Do you know whether this wolf was part of the guiding

operation. the one that was in the snare?

No, sir, I don't. I don't think that it was.

So then Mr. Haeg, as a trapper, could trap a wolf

lawfully, have it tanned at Alaska Fur Dressers and sell

its pelt or hide lawfully to anybody?

- 51 I -

IA

2 Q

3

4 A

5 Q

6

7 A

8

9 Q
10 A

II Q
12 A

13 Q
14 A

15 Q
16

17 A

18 Q
19

20

21

22

23

24

25

I

2 A

3

4 Q
5

6 A

7 Q
8 A

9 Q
10

II

12

13 A

14

15

16 Q
17

18 A

19 Q

20

21

22

23 A

24 Q
25 A

Yes. sir.

Includingsomebody \\'110 might become part of his guide

services?

Yes, sir, he sure could.

Isn't it true, also, TrooperGibbens, thatyou can hunt

-- I mean you can trap for fur bearers with a firearm?

That is true,we've already talked about that earlier.

dependent upon method of transportation.

But are you familiar with 5 AAC 92.095'1

I'veread it, yes, sir.

Unlawful methods of taking fair [sic] bearers?

Furbearers, yes, sir.

Furbearers, not big game?

Yes, sir.

And so it allows for the taking of fur bearers, doesn't

it, with a firearm?

Yes, it does.

Now with regardto airborne taking with a firearm, fur

bearers not a big game. It says that a person who has

been airborne may not use a firearm to take or assist in

taking ofa wolf or a wolverine until 3:00 a.m. on the

day following the day on which the flying occurred,

correct?

- 512-

hunting purposes, correct? Because furbearers...

It -- yes, it could if the animal was going to be -­

would you mind reading it again, please.

Yeah. It comes under the heading of unlawful methods of

taking fur bearers.

Right.

Not hunting?

Right.

A person who has been airborne may not use a firearm to

take or assist in taking of wolves or wolverine until

3:00 a.m. on the day following the day on which the

flying occurred?

Yes, sir, that could apply to a trapping license and a

trapping license using a firearm following 3 :00 a.m. the

day the person had flown.

So it could apply to a wolf as a fur bearer, not as big

game, correct?

It could. It could, that's correct.

So it doesn't mean thatjust because somebody outside

the permitted area, in this case, flew and shot before

it appeared that they had to wait, was necessarily

hunting; it could have been trapping, correct?

NOL ..

For wolves.

.... .in my experience.

- 513-
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o Wc!l. but the regulation apparently applies lor things I A

2 1.:\'~11 beyond your experience? 2 Q

3 A I -- J don't believe it docs, sir. I don't believe that 3

4 that falls under the definition of trapping. 4 A

Q You do -- you agree that it falls under the definition 5 Q
(, of fur bearer though. don't you? 6

7 A Yes. sir. that's one of the definitions that a wolf is. 7

X Q And you do believe, don't you. or do you know that jf 8

9 you shoot a wolf with a trapping license. then you're 9 A

10 governed by trapping regulations. aren't you? 10 Q

II A Yes. sir. If you legally harvest a wolf under a II

12 trapping license you are operating under the trapping 12 A

13 regulations. 13 Q

14 (Whispered conversation) 14

15 MR. ROBINSON: Just a second, Trooper. 15

16 (Whispered conversation) 16 A

17 Q Are you familiar with handbooks that are given out by 17 Q

18 the Department of Fish and Game to the general public? 18 A

19 A Yes, sir. 19 Q

20 Q Have you ever seen one like this one? 20

21 A I have. back in 2002 and 2003. 21

22 Q And when it comes to -- have you read the general 22

23 information regarding fur bearers? 23 A

24 A I have. If l'm going to quote anything I'd sure need to 24

25 read it again, sir. 25 Q

- 514-

1 Q Okay. I'm just asking you for the moment whether you 1

2 agree with the things that are in this book, okay? 2

3 A I have read the book. 3

4 Q It says fur bearers that may be taken with a trapping 4 A

5 license include, and then it gives a lot of names, but 5 Q

6 wolf is one of them .. 6

7 A Yes, sir. 7

8 Q ..... right? 8

9 A Yes. sir, that is 9 A

10 Q And then it says some of these fur bearers are also 10 Q

II classified as fur animals like beaver and coyote and II

12 wolf, correct? That's also a fur animal? 12 A

13 A Is he under fur animal and fur bearer? 13 Q
14 Q Well. it says some of these .... 14

15 A I'd need to read that (indiscernible) 15

16 Q ..... fur bearers are also classified as fur animals and 16

17 then it lists -- oh, I'm sorry. 17 A

18 A It doesn't list wolf under fur animals. 18

19 Q Or hig game animals and then it lists wolf. 19 Q

20 Q Big game animal it does. 20

21 Q Okay. 21 A

22 A Two categories in there that list wolf. 22

23 Q All right. And it says -- do you agree with that? 23 Q

24 A Big game animal and fur bearer. 24

25 Q Yeah. big game -- do you agree ... 25 A

- 515 -

( Aurora Court Reporting )

Yes. sir.

That it's either .- it can he a fur bearer or a big game

animal?

Yes. sir.

You agree. These species listed also as fur animals or

big game animals may be taken under the trapping

regulations using a trapping license; do you agree with

that?

Yes. sir. When ...

Or the fur -- or under the hunting regulations using a

hunting license; do you agree with that?

Yes, sir.

l! says those species listed only as fur bearers may be

taken only with a trapping license, do you agree with

that?

As fur -- only as fur bearers?

Right.

Yes, sir, that's true.

And then it says, if, for example, you want to shoot a

wolf and you have a trapping license then you would

follow the regulations in this booklet, which is the

Alaska trapping regulations, correct?

If that's all you had was a trapping license, that

should be correct.

But if you have a hunting license and you wanted to

- 516-

shoot a wolf then you would follow the regulations in

the Alaska state hunting regulations, number 43, do you

agree with that?

Yes, sir.

So for purposes of methods of taking fur bearers, you

can shoot with a trapper's license a wolf if you wait

until 3:00 a.m. on the following day after your flying

has occurred, correct?

Correct statement, sir.

But if you do it before that time then you've taken a

fur bearer unlawfully, correct?

Or a big game animal unlawfully.

But if you had a trapping license, and this is the

trapping regulations and you shot it with a trapping

license then it would be unlawful taking of a fur

bearer, wouldn't it?

If that's the only license you had and that's what

you're operating under at the time.

Well, if you shot one and you had a trapping license you

would be regulated by the trapping license, right?

Unless it was superseded by something under the hunting

regulations.

Now the predator control program required not a hunting

license, did it?

No, sir.

• 517 •
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Q It required a trapping license didn't it?

2 A Yl.:s. sir. it did.

] Q Do you know why?

4 A No idea. sir.

S o You don't have any idea either?

6 A I've got some guesses, but..

7 Q So you don't know for sure?

X A No. sir.

9 Q And Mr. Haeg was also using snares and leg holds to trap

10 wolves and wolverines. correct?

II A Yes. sir.

12 Q During the same time that the PC, or the predator

__-'3 controlprogram was :~,:ason was going on? _

14 A Yes, he was.

15 Q Now I thought I heard you testify earlier under cross

16 examination that you had no certainty that the second

17 wolverine -- or even the two wolverines that you saw the

18 second time you were around the area where you saw the

19 first one that was trapped on March 28th, were taken in

20 closed season. Are you changing your story now, Trooper

21 Gibbens?

22 A I have never said that I have certainty that they

23 entered the set after the closed season.

24 Q Well, I thought that you said on redirect examination

25 that the wolverine was caught in the closed season. Did

- 518-

( Aurora Court Reporting

I stays in there for a week. it's caught.

2 Q But what you were saying was in the present tense when

3 you saw it on March 28th? I mean when you saw it on

4 April 2nd, that it was caught"

5 A It -- it was still caught in the noose.

6 Q No, can you say beyond a reasonable doubt, Trooper

7 Gibbens, that it had been caught after the season

8 closed?

9 A The wolverine in the snare?

10 Q Right.

II A No, I don't know when it entered the set. Itjust was

12 still caught.

13 Q Where did that single wolffrom the Venesaly(ph) pack

14 go? Do you know where it went?

IS MR. LEADERS: Beyond the scope

16 MR. ROBINSON: No, it isn't beyond the scope.

17 THE COURT: No you -- isn't.

18 A The last time I saw any sign of it was down closer to

19 the Salatna River, just outside the permit hunt

20 boundary.

21 Q Where was that? Show that in the .....

22 A Absolutely.

23 Q Yeah.

24 A Kuskokwim River, right here. And this being McGrath

25 once again. Salatna River comes in right here. The

- 520-

I

2 A

3 Q
4

6 A

7

X Q

10

II

12

13

14 A

15

16

17

18 Q

19

20 A

21

22

23

24 Q
2S A

I get that wrong?

It -- it's still caught in a closed season.

But I didn't -- no, but you saw it out there in the

closed season but you don't know when it was caught,

right?'

I saw it out there and caught. It's caught, it's

spinning around in a snare, it's caught.

Oh, so let me get this straight. What you mean was the

past tense of caught as opposed to the present tense of

caught. I mean what I'm trying to figure out here is

whether or not you meant to say that based on what you

observed that that particular wolverine had been caught

after season closed? Are you saying that?

I'll -- I'll break it down a little bit. What I meant

to say was the wolverine was still caught in the set

well after the season had closed. As to when we

knew ..

You mean it was trapped in there after the season was

closed?

He was still caught, he's caught in a snare. When you

-- when you catch something in a snare you -- you're

catching it. When the noose closes around its neck,

it's caught.

All right. So you're.....

Whether it stays in there for a half hour, whether it

- 519-

I Salatna is the downstream boundary on one side for the

2 permit hunt, the predator control. The last time I know

3 of what I believe to be that same surviving wolfbeing

4 around -- actually the last presence I know .~ it wasn't

5 a sighting by me, it was a sighting by another hunter a

6 couple miles outside the area, and then I saw the tracks

7 that I still believe are that same wolf, and I saw its

8 tracks several times during the summer.

9 Q All right. Let me get this -- and this is something you

10· heard, not something you observed, as far as actually

II seeing the single itself?

12 A Correct.

13 Q So where's the last time you saw the single?

14 A I haven't seen that single since it went by itself, only

15 its tracks. I think it's afraid of airplane engines

16 now.

17 Q And that's just a guess that it's its tracks?

18 A Educated guess, but, yes, I guess.

19 Q And could you tell from the air -- you didn't land to

20 look at the tracks, did you?

21 A I was actually in a boat and saw tracks ..

22 Q Oh, so you were in a boat and went downstream and you

23 saw tracks?

24 A I was actually coming up from Aniak, yes, sir.

25 Q You walked -- did you walk - did you stop your boat, go

- 521 -
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THE COURT: You want to call your next witness.

MR. LEADERS: Sure.

STATE OF ALASKA V DAVID HAEG 4MC-04-24 CR
down ..

2 A Walked ....

_) 0 .... walk over and look at the tracks you saw?

4 A Yes. sir.

S Q And arc you telling me that you're experienced enough to

6 be able to tell the difference between one wolf track

7 and another?

R A No. sir. Individual wolves, no.

9 Q All right. So you don't know for sure that that's this

I() last single (indiseernihle)...

I I A I -- I don't know -- don't know with certainty that

12 that's the last single.

13 Q That's just your speculation and guessing, right?

14 A Yes.

15 MR. ROBINSON: No further questions.

16 MR. LEADERS: Very briefly.

17 BRETT SCOTT GIBBENS

IR testified a, follows on:

19 REDIRECT EXAMINATION CONTINUED

20 BY MR. LEADERS:

21 Q This issue of if you have both a hunting and a trapping

22 license, under both licenses you're prohibited from

23 taking either -- a wolf, which is both big game and a

24 fur bearer?

25 A Yes, sir.

- 522-

I Q Under either the hunting or the trapping regulations

2 until after 3:00 a.m. which is the day on which you

3 have been airborne, isn't that correct?

4 A Absolutely correct. Unless it's caught in a trap.

5 Q Unless it's caught in a trap, that's the exception..

6 A Right.

7 Q ..in trapping?

R A Right.

9 Q So you'd be violating both statutes

10 A Yes, sir.

II Q ...regulations?

12 A Yes, sir. you would.

13 Q At the time -- during the time frame that these wolves

14 -- I guess -- let me ask you. In March of 2004 Mr. Haeg

15 had both a trapping and a hunting license?

16 A I believe so, yes, sir.

17 Q Which would be both regulations applied?

18 A Yes, sir.

19 MR. LEADERS: No further questions.

20 MR. ROBINSON: I have one.

21 THE COURT: Okay.

22 BRETT SCOTT GmBENS

23 testified as follows on:

24 RECROSS EXAMINATION CONTINUED

25 BY MR. ROBINSON:

- 523-

( Aurora Court Reporting )

I Q Trooper, if you have two licenses, you have a trapping

2 license and you have a hunting license. whore's the

3 bright line to determine what activity you're doing at

4 any particular time?

A Well. if you're violating both licenses then you're

6 outside the realm of the -- the authority of either one.

7 Q Yeah, but what -- where's the bright Iinc to say whether

8 you're hunting or trapping?

9 A In this case or any specific one?

10 Q Any case.

II A I don't know where that bright line is unless through

12 the method oftake youjust couldn't be able to legally

13 be doing it anyway because of the mode of

14 transportation, which is the case in this case.

15 Q Well, I guess the question is where's the bright line to

16 determine whether the wolf in that particular

17 circumstance was to be considered big game or fur

18 bearer?

19 A Don't know that.

20 MR. ROBINSON: No further questions.

21 THE COURT: Trooper Gibbens, do you want to take your

22 seat back at the table.

23

24

25

- 524 -

I (Witness summoned)

2 THE COURT: Thank you. Do you want to get Exhibit 75,

3 please.

4 MR. ROBINSON: Don't know whether Mr. Parker

5 (indiscernible)..

6 THE COURT: Yeah, 1think it was ..

7 UNIDENTIFIED SPEAKER: (Indiscernible).

8 THE COURT: I don't know if they saw that in the back

9 there.

10 (Pause)

11 (Whispered conversation)

12 MR. LEADERS: This seat's for you, Mr. Zellers.

13 MR. ZELLERS: Thank you.

14 MR. LEADERS: We'll be just a moment for swearing you in

15 for testimony.

16 THE COURT: Well, if we need to pick it up -- or if we

17 need to pick it up down here.

18 THE CLERIC Ready to swear him in?

19 THE COURT: Yes. Why don't you Go ahead.

20 THE CLERK: Stand and raise your right hand.

21 (Whispered conversation)

22 (Oath administered)

23 MR. ZELLERS: I do.

24 THE CLERK: And you may be seated.

25 TONY RUSSELL ZELLERS

- 525 -
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- 526-

called as a witness on behalf of the plaintitT, testifiedas

2 follows on:

] DIRECT EXAMINATION

4 THE CLERK: Please state your full name and spell your

last n31lH: for the record.

Okay. Unit -- the areas in Unit 19, there's a map off

to your right, I believe it's marked as Exhibit 25. Can

- 528-

A Unit I9-C and B, and Unit 9-A and B. And we just

started in Unit 16.

I Q And there's a process to go through to become a

2 registered big game guide, is that correct?

3 A That's correct,

4 Q And partof -- there's other classes of guides as well?

5 A Yes, you have yourassistant guide and you have to he an

6 assistant guide I believe for three yearspriorto

7 becoming c1igible to take the test for big game guide.

8 Q There's assistants, class A assistants ...

9 A Right.

10 Q .....registered, master guides?

II A Correct.

12 Q And how long have you been guiding then or as -- how

13 long have you been a registered guide? In any class?

14 A Well, I've been guiding since '99 and when you start

15 there I was an assistant guide, so .....

16 Q Okay, since '99?

17 A Right.

18 Q The -- what type of species did you guide?

19 A Primarily for moose, caribou, black bears and brown

20 bears.

Inwhat areas?21 Q

22

23

24 Q

25

Association.

Mr. Zellers, you -- how long have you lived in the state

of Alaska?

II and a half years.

Okay. You are currently a dispatcher for Matanuska

Electric. How long has that been?

I started there in March.

Okay. Previous employment?

Previousemploymentfor approximately five years as a

guide for Dave.

Mr. Haeg here?

(, A Tony Russell Zellers, Z-e-I-I-e-r-s.

.7 THE CLERK: Your occupation'l

8 A Currcntly I'm a dispatcher for Matanuska Electric

9

10

13

12

THE CLERK: And what town do you live in?

I I A Eagle River, Alaska.

THE CLERK: Thank you.

THE COURT: Go ahead, Mr. Leaders.

14 MR. LEADERS: Thank you, Judge.

15 BY MR. LEADERS:

16 Q

17

18 ;\

19 Q

20

21 A

22 Q

23 A

24

25 Q

I you show on the map, can you point out what areas you

2 guided in?

3 A Primarily I was guiding in -- in this area, Dave's

4 lodge. In this area, then we'll jump across the -- the

5 Swift and then guide down to in this area.

6 Q Okay. Down around the Rock Creek area?

7 A Right; that's further south we normallygo.

8 Q That's down in 19-C?

9 A That's B.

10 Q That's B. I'm sorry. Yeah, that's right, Cis up .

II A Yeah.

12 Q Okay. And you guided for what species in those areas?

13 A Moose, caribou, grizzly and black bear.

14 Q Now -- and that was through Mr. Haeg, correct.. ..

15 A That's correct.

16 Q .that you guided for?

17 A Through his company.

18 Q Through his company. The -- was that your primary

19 guiding areas for -- you'vetalkedaboutother areas,

20 the primary guiding areas for moose and caribou?

21 A Yes, that was our only area that we -- we guided for

22 moose and caribou.

23 Q Approximately how many clients did you take a year?

24 A Before the seasons changed I would have approximately

25 threeclients duringthe moose season because it'sa 10

- 529-

Yeah, Mr. Haeg here. Before that, before '98 and all

the way through '85 I was in the United States Air

Force.

Okay. And so from '98 until I guess just recently you

acted as a guide for Mr. Haeg?

From '99.

I A

2

.,
4 Q

5

6 A

7 Q

8 A

9 Q

10 A

II Q

12 A

13 Q

14 A

15

16 Q

17

18 A

19 Q

20 A

21 Q

'99.

Right.

Okay. For approximately five years?

Correct.

When did you, I guess, terminate or end doing that?

Really haven'tterminated.

Oh. Just not actively.....

Just-- yeah. We haven'tbeen active for -~ becauseof

all this.

Okay. Because of all this. And I guess we're going to

kind of get to that..

Right.

..... in just a little bit. You hold a guide license?

Yes, I do.

What class?

22 A I'm a registered big game guide.

23 Q Okay. How long have you been a registered big game

24 guide?

25 A Approximately a year and a half.

- 527 -
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2 (1

4

A

(, (1

7 A

X (1

9

10 A

II

12

13

14 Q

15

16 A

17 Q

IX A

19 (1

20

21 A

22

23 (1

24 A

25

day period. They were broken up that way so..

I sec, Okay Now let me ask you, sir. Did you also

participate with Mr. Haeg in a -- any predator control

programs in the McGrath area?

Yes, I did.

Okay. When did you do that')

That was in March 01'2004.

And I guess what wass -- how did you get involved in

that')

Gut involved with it when the state started the aerial

wolf program, found out they were going to issue penn its

and we applied for a permit and was awarded one in

February I believe it was.

And that was the predator control program through the

Department of Fish and Game?

Correct.

The -- and you said you were awarded permits?

Correct.

Was that in conjunction -- that was in conjunction with

Mr. Haeg or you separately?

Correct, that was in conjunction with Mr. Haeg. We put

in as a pilot/gunner team, so.

And the intent was for who to do what as far as duties?

Mr. Haeg was going to be the pilot and I was going to be

the gunner.

- 530-

I had just expanded. so the permit wasn't quite right what

2 was written on the back of it so he explained that and

3 then picked up a lillie map along with it.

4 Q Okay.

A A small -- a small one.

6 Q Were you and Mr. Haeg there at the same time when you

7 picked up your permit?

8 AYes, we were.

9 Q Is that the same time he picked up his permit?

10 A Yes, it was.

II Q How did the two of you get out to McGrath?

12 A We new in Mr. Haeg's plane.

13 Q From?

14 A From Soldotna.

15 Q Okay.

16 MR. LEADERS: May I approach the witness, Judge?

17 TIlE COURT: Yes.

18 Q I'm going to ask a few questions from here.

19 THE COURT: Uh-huh.

20 Q Exhibit number 26, correct?

21 A Yes.

22 Q Okay. That -- is that the plane you and Mr. Haeg new

23 out

24 A Yes.

25 Q .....to McGrath in?

·532 -

I Q
2

3

4

5

6 A

7 Q
X A

9 Q
10 A

II Q

12 A

13 Q
14

15 A

16

17 (1

18 A

19 (1

20 A

21 Q
22

23 A

24

25

Did .. so you got awarded a pennit. We've heard that

_. from other testimony that some people didn't pick up

their permits or didn't actually you know participate in

the program under the permits. Did you and Mr. Haeg

pick up your permits?

Yes, we did.

Okay. Where did you do that?

We picked it up here in McGrath.

Do you recall when you did that?

March Sth, started out...

March 5th oflast year, right?

Yeah,2004.

Okay. And how did -- did you and Mr. Haeg pick it up

together?

Yes, we did. We Ilew up and _. and we picked it up from

1believe AI Root was the fish and game representative.

Okay. Were you familiar with AI?

No, I wasn't. Never met him before.

Kind of big, burly guy, right?

Yeah.

Okay. And did -- what Was the process when you picked

up the pennits?

Fill out the permits, as far as your -- your name,

address and stuff. AI gave us _. told us where the area

was. The area had just changed. The management area

- 531 -

IA

2 Q

3 A

4 Q
5

6 A

7 Q
8

9 A

10

II

12 Q
13

14 A

15 Q

16

17 A

18 Q
19

20 A

21 Q
22 A

23 Q
24 A

25 Q

Yes.

Okay. It's got an insignia the Batcub on it?

Right.

Okay. Now in applying to obtain the permit there was an

application, is that correct?

That's correct.

Did you fill out your own application or how did that

work?

No, Dave actually filled out the application. He called

me over the phone and I gave him the information over

the phone.

Okay. Provided information that you asked as far as

filling it out?

Right.

Okay. So did you actually even see the application then

before it was submitted or?

No, I did not.

Okay. You just knew Mr. Haeg was submitting one on your

behalf?

On my behalf.

As a team?

Right.

Okay. The -- Exhibit number 21, correct?

Correct.

Is that familiar to you?

- 533 -
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A Yes, this is the permit that I was issued and I filled

2 out with my information.

] 0 Okay. And so you filled out the -- kind of the writing

'" on there. the printed writing..

A Yes.

h Q ..... that's all your printing and writing. And the--

7 on the hack it talks about..

8 A Yes. this is my signature and ..

<) Q Signature.

lOA ..... and AI Root's.

II Q Talks about permit conditions?

12 A Correct.

13 Q Did you review those permit conditions prior to signing

14 it?

15 A Yes. we did.

16 Q Did Mr. Root actually review them with you?

17 A Yes, I believe he was there and reviewed them with us.

IR Q Okay. He spec .- did he -- I guess emphasize any of

19 them in particular or?

20 A Nothing in particular. He just .- that I remember. He

21 just went through the numbers on the permit.

22 Q Okay. Was there -- now on there one ofthe conditions

2] discusses the permit boundaries and that type of stuff,

24 or the area in which the permit is valid?

25 A Yeah, I believe so. Let mejust look here.

- 534-

I Q Okay.

2 A (Pause) Doesn't actually define the ..

3 Q Okay. but number 6, does that address that?

4 A No, number 3 is the one that addresses it.

Q Oh, sorry. Thank you. Number 3. Indicates that the

6 permit allows the taking of wolves using aircraft only

7 within a portion of Unit 19-0 east. That includes the

8 experimental micro-management aerial -- area, the

9 attached map and written descriptions specifically

10 identify the control area within which this permit may

II be used?

12 A Correct.

13 Q Okay. That -- now let me ask. Were you familiar with

14 19-0 east?

15 A Not as familiar as - as I am with the further south

16 areas, 19-C and B.

17 Q C and B where you guided?

18 A Where -- yeah.

19 Q Okay. But did you know the -- roughly where 19-0 was?

20 A Yes.

21 Q Do you know roughly where 19-0 east was?

22 A Yes.

23 Q Okay. And where is that in relation to where you guide?

24 A That would be north of where we guided.

25 0670

- 535 •

( Aurora Court Reporting

I Crape change)

2 4MC-05-15/Side IJ

3 0670

4 THE COURT: Go ahead. Mr. Leaders.

Q You indicated there was a map that was provided to you.

6 I'm handing you Exhibit 22.

7 A Yes.

8 Q Okay. Is that -- does that, I guess, ring a bell to

9 you?

10 A Yeah. the map is familiar. It's not the exact map that

II we were provided. I believe the map we were provided

12 was a lot smaller, just a single page about that size.

13 Q Okay. But did it depict the same area?

14 A Yes.

15 Q For the permit?

16 A Yes.

17 Q Okay. Did Mr. Root discuss this - the area contained

18 in this permit with you?

19 A Briefly. I think he discussed more of what was added to

20 the original area.

21 Q Okay. Now this here _. there's a note, revised March

22 I st. That was the point in time when they expanded the

23 area, right?

24 A Correct.

25 Q So this here was the revised map, is that correct?

- 536·

I A Correct.

2 Q So then he discussed this -- that this was the area in

3 effect at the time of your permit?

4 A Yes.

5 Q Okay. Did you have any doubts or misunderstandings

6 about what -- where the predator control program

7 boundaries were?

8 A No.

9 Q Okay. The -- or any doubts or misunderstandings whether

10 or not the permit authorized any activity outside the

II permit boundaries?

12 A No.

13 Q What was your understanding outside the permit

14 boundaries? Did it authorize you to take any wolves?

15 A No.

16 Q Do you know -- there wasn't any predator control

17 programs outside those pennit boundaries, were there at

18 the time?

19 A Yes, there was. It was in -- Unit 13 was doing a

20 predator control, land and shoot.,

21 Q Okay. Let me ask you. In Unit 19 were there any other

22 predicator control....

23 A No.

24 Q Okay. Programs? All right, now -- this area here

25 roughly depicts that -- the control program area, is
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Q You're in the back. What type --that plane. that's a

6 PA-12, right?

7 A Yeah, it's a PA-12, I was in the back seat.

8 Q You were in the back, okay. And you didn't have GPS or

9 anythingback there for you to know?

lOA Right, so all I'm looking at is Lone Mountain, trying to

II get a..

12 Q See Lone Mountain and you're looking for wolves?

13 A Right.

14 Q Okay. And you observed three. Where are they at?

15 A On the river.

16 Q Okay. On the Big River out on the river bed?

17 A Right, out in the open on the river:

18 Q Okay. No others around, just the three of them?

19 A That's all we saw at that time was three.

20 Q Where was the wolf kill? Or I'm sorry, the moose kill?

21 A The moose kill was -- was just a hair down river into

22 the trees, is where the majority of the -- the wolf

23 tracks and -- and -- and that were.

24 Q So who spots the wolf or wolves?

25 A I couldn't tell you who -- who saw them first. If Dave

·540·
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that correct?

2;\ Roughly, the northern boundaryof it.

J Q Tilt: nort -- correct. the northern boundary is

4 I inaccurate?

t\ Right.

6 Q Now the -- what did you and Mr. Hacg do after obtaining

7 the permits?

8 A We commenced patrolling some ofthe controlarea.

9 Q Okay. What area? Maybe. if you'd like..

10 MR. LEADERS: Maybe it would be -- Judge ...

II A Primarily we flew over.. .

12 Q Actually. Mr. Zellers. what I'll have you do..

13 MR. LEADERS: Judge. can we bring the map up and have the

14 witness maybe get a little closerto thejury to show where

15 he engaged in activities?

16 THE COURT: Yeah, just..

17 (Pause)

18 Q We'll have you come up here because the map is quite a

19 distance from some of us. (Pause) Can you show us--

20 okay, you picked up the map -- the -- excuse me, penmits

21 on March 5th, correct? 2004?

22 A Correct.

23 Q What did you do after picking up the penmits?

24 A Well, we didn't have a whole lot of daylight left that

25 day if I remember right, we picked it up in the

- 538 -

I afternoon,so we flew over and we basically flew the --

2 the Big River.

3 Q Okay. Show us roughly the route?

4 A This _. this here is the Big River.

5 Q Okay. In a southerly direction then?

6 A Correct; because our.....

7 Q Towards the lodge?

8 A Our base of operations was out of the lodge. So we're

9 basically heading back toward the lodge and doing some

10 predatorcontrol in the areawhile we're leaving.

I I Q Okay. So for the time that you're doing the predator

12 control the plan was to have base of operations out of

13 the lodge there?

14 A Correct.

15 Q All right. And » excuse me. What did you _. did you

16 encounter any wolves in the control area?

17 A Yes. we encountered three wolves.

18 Q Where were those at?

19 A Approximately down in here on the _. the Big River.

20 There was a moose kill site and we saw three wolves on

21 the river.

22 Q What wolves did you see?

23 A Two blacks and a gray.

24 Q Two blacks and a gray. And you said they were in the

25 area? In the permitarea or boundaries?
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IA

2

3

4

I

2 Q

3 A

4

5

6

7

8 Q
9

10 A

II Q
12 A

13 Q
14

15

16 Q
17

18 A

19 Q
20 A

21

22 Q
23 A

24 Q
25 A

( Aurora Court Reporting )

I believe so at the time. It's -- it'shard to say at

the time without detailed study to where I was exactly.

because I didn't have the GPS in the back. I didn't

have..

saw them first or if I saw them.

Okay. What happens when someone sees the wolves?

We startto get set up. It's like there'ssome wolves,

let's get set up. I'vegot to putsome protection on as

far as -- because we're going to open the doors and I'm

in the back seat so I put some -- some gloves and stuff

and then get the shotgun ready.

Okay. What were you .. what kind of firearms were you

using for this?

We had a 12 gauge shotgun.

Okay. What brand?

Benelli.

Okay.

MR. LEADERS: May I approach?

THE COURT: Yes.

Exhibit number I is this, in fact, the -- appear to be

the shotgun that you were using at the time?

Yes, it does.

Whose shotgun was that?

I purchased it, but we purchased it basically for the -.

for the use ....

For the purpose of this hunt?

For the purpose of this hunt.

Okay. 12 gauge, correct?

Correct.
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:' given to us.

think one box of the new Remington heavy shot that was

25 Q Okay. And did it just freeze, stay in that same place

- 542-

Q And what type of ammunition were you using?

2 i\ AI that time primarily we were using number 4 buckshot.

3 but we also had some double-ought buckshot. also. And I

Just roughly with Lone Mountain here because this is our

-- our route to going back, so.

Okay. But prior to getting the permit or anything like

that you hadn't really kind of sat down and studied it

out?

No, because we didn't -- because it just expanded...

It just(indiscemible).

.....and we didn't -- I didn't have the -- the new -­

new stuff, so.

I A Right.

2 Q You were trying to shoot this, not check (iPS?

3 A Right.

4 Q Were you aware though that it was right there 011 the

boundary area?

Well, I knew we were close to this little jog on the

boundary. I didn't have a whole lot of time to study

the map before we shot this one, but, you know, Lone

Mountain is a pretty good sized mountain and you're

trying to judge where exactly this line is when -- you

know, this line shows this, so you got another map that

shows it slightly lower and, you know.....

Okay. And had the two of you, you and Mr. Haeg, kind of

discussed and studied the geographic, I guess, maybe any

geographic markers on the boundaries to know where they

were at?

6 A

7

8

9

10 .

II

12

I3Q

14

15

16

17 A

18

19 Q
20

21

22 A

23 Q
24 A

25
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You basically get one shot per pass because of the

aircraft strut and I can't go too far forward because of

the propellor.

Okay. Sure. And what -- does the wolf stay in the same

place or the wolves stay in the same place or what do

they do?

No, before we even get set up the two black ones

immediately are into the timber. The gray is the one

that stayed on the river and that's the only one we went

after.

15 A

16

17

18 Q

19

20

21 A

22

23

24

6 Q Okay. And what size shells"

7 A We had both three inch and three and a half inch.

R Q Okay. Three and three and a half okay. And the -- so

9 you get set up and you get ready. open the doors and

10 what happens"

II A We make a pass on the wolf and I couldn't tell you

12 exactly how many passes. 1believe there was three

~~_13~_ P",s~"~9n this wolf before I put him down with shot.

14 Q Okay.
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I Q Fair enough. Now the -- 1assume that to -- for -- to

2 some extent you were relying on Mr. Haeg as far as where

3 you were? I assume he has GPS in the front of the

4 plane?

5 A Correct.

6 Q Okay. You said you guys kind of -- there's a wolf and

7 you begin setting up. Is there a discussion between the

8 two of you at all?

9 A Briefly just as far as we're going to try and set up and

10 he's going to try and make a right pass or a left pass.

II I'm not doing a whole lot of talking because I've got to

12 let go of the mike, it's a push to talk mike and ifl'm

13 getting stu ITand putting gloves on and goggles on .....

14 Q Kind of hard to talk?

15 A Trying to get the shotgun and everything ready.

16 Q 1see. Any discussion at all about the wolf is out of

17 the boundary, do we go for it or not?

18 A No.

19 Q So there's a wolf, we're going for it?

20 A Correct.

21 Q Okay. Now what happens to the wolf? Do you guys get

22 it?

23 A Yes.

24 Q Okay. But it takes about three passes?

25 A Yeah. Two to three passes from what I remember, before
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or what did it do?

No. it starts running but it stays on the river.

Stays on the river. Which direction does it head?

I believe it's running up river.

All right. so it's heading south?

Right. Where the blacks went

Are east?

When you say slightly what are you talking about? Are

you talking about an issue of yards, a mile, or what?

Scot, I can't tell where the -- where the boundary

exactly is on -- on the ground, so, you know, it's --

it's hard -- maybe it's a mile out, maybe it's two miles

out, 1don't -- I can't..

Fair enough, I understand. You weren't check

I

2 A

3 Q

4 A

Q

6 A

7 Q
8 A

9 Q
10

II

OIT to the west into the brush.

Okay. And maybe if you could come up and show us again

the -- where is -- using that again, rough boundaries, I

know it's not exact. Where was it that you believe you

12 first observed that wolf?

13 A After looking back on it, it was probably right in this

14 area right in here. Just on the boundary orslightly

15 south of the boundary.

16 Q Okay. So right -- basically right there at the boundary

17 or slightly outside the boundary?

18 A Correct.

19 Q

24

25 Q

20

21 A

22

23

02330
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degrees off or right on. so it's like -- from standing

on Big River looking oyer it's hard to say exactly where

you arc on the line.

The -- so you head back. and this is still March Sth,

you head hack to the lodge?

Correct.

What do you do at that point"

Land at the lodge and I think we're going to eat dinner

and then later on that night we skinned the wolf.

Oh, had you guys heen out -- now you guys -- you flew

from Soldotna all the way out to McGrath that day,

right?

Correct.

Okay. Stop ofT at the lodge on the way in?

Yeah, we dropped ofT fuel. We were loaded full of fuel

and .....

A short break?

And our personal equipment, clothes and stuff

Okay. Had you been out at the lodge and in that area

doing anything -- any hunting, trapping, anything like

that prior to going out there on the 5th?

No.

Q Okay. Didn't have any trap sets or snare sets or

anything to set out there after?

Not at that time.

2

3

4 Q

5

6 A

7 Q

8 A

9

10 Q
II

12

I3A

14 Q
15 A

16

17 Q
18 A

19 Q
20

21

22 A

23

24

25 A
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No. I believe that one was shot with number 4.

Okay. It shoots -- it goes down. What do you do?

We looked the river over for a landing spot where we can

land fairly close to go to pick it up.

Were you able to get pretty close to it?

Fairly close. Within about, you know, probably 150,200

yards on good ice.

Right. And that was a gray wolf?

That was a gray wolf.

Okay.

Male.

A male gray, okay. A good wolf, a good sized wolf

2 (l

4 A

Q

6 A

7 Q
R

9 A

10 Q
II A

12

13 Q
14 A

15

16 Q

17 A

18 Q

19 A

20 Q
21

22 A

23 Q
24

25

the wolf goes down for good.

What happens after you kill the wolf" And I assume

that's -- you shoot it from the air. is that correct'!

Right. Right.

Using that shotgun there?

Correct, with that shotgun.

And at that time were you using the double-ought or the

4

or...

Yeah.

Okay. And what did you do at that point then after -- I

assume Mr. Haeg flew you in and you landed and one of

the two of you got out to get it?
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I Q Not at that time. I'll have you sit -- you're probably

2 going to be -- I'm sorry to keep you standing...

3 A That's okay, I need to get up every once in a while.

4 Q Okay. You're going to be up and down with that -- I'm

5 sorry. What -- I assume you guys take care ofthe wolf

6 that night?

7 A Correct.

8 Q What do you -- I mean skin it out?

9 A Just -- yeah, skin it out in the lodge.

10 Q Do you recall case it or open ....

I I A I believe that one was case skunned. The first one.

12 Q Okay. And who does that?

13 A Both of us.

14 Q Okay. Now what happens the next day then?

15 A The next day we get up and we start -- do some stuff

16 around the lodge I believe, until it gets good light and

17 then preheat the plane and we head north.

18 Q Okay. Where do you head to, if you head north? I guess

19 -- I'm sorry, I'll have you come back up. Maybe you can

20 show us?

21 A Right. From the lodge the easiest way for us to get

22 into the predator control is just to fly right up the

23 valley, right up -- right down the Big River.

24 Q Okay. Up the valley there and down the river?

25 A Right, jump over into the Big River and - and just take

- 549-

Anything -- what else happens after that? You just head

back to the lodge?

Yeah, it's getting -- getting late so we're.

Now one of the requirements of the pennit was to provide

GPS coordinates of the kill site. Do you recall that?

Correct.

Okay. Did you guys take GPS coordinates?

At that time I don't remember anything about us

recording any GPS coordinates or -- or anything.

Or even talking about you need to do it or anything.....

No, I don't. We were just kind of happy and

(indiscernible).

Kind of happy that -- what do you -- do you look around

and realize, gee, are we in or are we out? Did you

discuss it at all?

No. we don't discuss that at all. And actually looking

around from the ground it's hard to say if I'm, you

know, one degree off of west from Lone Mountain or two

- 547-

I A Yeah, I walked over and started dragging it about - got

2 it about part way back and then Mr. Haeg joined me and

3 we drug him back to the plane, threw him in the plane

4 and took ofT for the lodge.

5 Q Okay. So you just got the permit, within a matter of

hours, you got your first wolf, right?

Correct.

6

7 A

8 Q

9

10 A

11 Q
12

13 A

14 Q

15 A

16

17 Q
18 A

19

20 Q

21

22

23 A

24

25
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that into the control area.

:2 Q Okay. I mean it's also _. I guess _. did you talk about

J weiL gee. you knew there were wolves there. right?

4 A Right. right. So we want to check because there's just

-- was just a ton of tracks and kill site.

6 () Okay. So in addition to the three thatyou saw and the

7 one that you took you saw a hunchof tracks in that

8 area?

9 A Right.

10 Q Okay. Had you guys been looking. scouting for any other

I I way into McGrath the day hefore or anything"

12 A Not really,just because we were tryingto get thereto

13 get the permit and .....

14 Q While there's still some light to do some kind of.

15 A Well. while AI's

16 Q Still there?

17 A Somebody's still there, you know.

18 Q Okay. Sure.

19 A To make the !light.

20 Q Very good. Now then the seeond day we're talking ahout

21 then the 6th of March, you fly up the valley, then up

22 the river, Big River, hack towards the permit

23 houndaries. So you guys hath, I assume, clearly

24 understood the lodge was outside the permitted area,

25 right?

·550 -

I A Correct.

2 Q Okay. It's in Unit 19-C?

3 A 19-C.

4 Q And what happens then? I guess that second day?

5 A We hasically see some wolf tracks .....

6 Q I'll have you come hack up, mayhe show the areas that

7 you guys ..

8 A We see some wolf tracks in this area, and we find

9 another kill.

10 Q Let me ask. Okay, what area?

I I A On the Big River.

12 Q Okay. Big River there.

13 A The Big River, just to the east of it, in the .. in the

14 flats.

15 Q To the east. And is that an area .. were you inside the

16 permit -- the predator control permit boundaries?

17 A No. we weren't.

18 Q Okay. Was this on the way io?

19 A This was on the way up, yes.

20 Q Okay. And you see some wolf tracks?

21 A Right. And then we find a .. a pretty well eaten kill

22 site and we tracked some tracksaway from thereand they

23 end up going up onto this ledge, and it's right there we

24 fiod two wolves.

25 Q Okay. What do you do when you see the two wolves up

- 55 I -

there?

2 A We get set up on them and we end up shooting hoth

wolves.

4 Q Any discussion ahout that? I rnean other than there's

5 some wolves, let'sget all them? I meanjust kind of

6 tell me what..

7 A Right. There's not a whole lot of discussion again.

8 We're kindofexcited that we'refinding wolves and --

9 and stuff so I'm getting up in the hack and .. and we

10 take them down.

II Q This is up in the area you -- that you guys guide for

12 your moose?

13 A No.

14 Q Oh, okay. It's.....

15 A We -- we don't go up into the Big River area at all.

16 Q Okay. It's north of that then?

17 A Right.

18 Q North of the area you guys typically guide, right?

19 A Right.

20 Q Now at that time I guess you guys see them. Is that ..

21 and that's on the way in. You haven'tgone even into

22 the houndaries yet to look for wolves?

23 A That's correct.

24 Q And I guess like you said, just kind of get excited and

25 you just get ready for them?

- 552·

I A We get ready, yeah.

2 Q The .. any discussion at all -- I mean I guess .. were

3 you awarethat you weren'tin the permit boundaries at

4 that time?

5 A Yes.

6 Q Clearly not .. not.. ...

7 A Yeah.

8 Q I mean by a considerable distance?

9 A Actually after I was told how far we were out later on,

10 I didn't think it was that far out, but that's just the

II way Alaska is on mileage, so.

12 Q Right. And the .. what happens? You set up on these

13 two?

14 A Set up on the two, make probably two passes on the ..

15 the smaller of the -- of the two, which is a female, we

16 put her down. And we set up on the other one, that one

17 takes quite a few passes. I couldn't tell you the

18 number of passes and .. before we get that one down.

19 Q Okay.

20 A Toward the edge.

2 I Q So, I mean several passes though between the two of

22 them?

23 A Right.

24 Q Do you have to chase them or do they kind of stay in the

25 sarne .....

• 553 -
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A

2 Q

3 A

4 Q

5

6

7 A

R Q

')

10

II

12

13

14 A

Well. they're ...

They're running. but..

If I'm shootingat themthey're not standing still, so.

Okay. fair enough. Now -- actually can I have -- I'll

have you mark with this redpen here the locationof the

-- those two wolves. First, if you can mark..

I think the..

Mark -- I guess let me ask you this hefore I have you

mark. How far, I guess, did you have to pursue them

before you were able to -- fromthe point you see them

and you set up on them andyou starttrying to shoot

them. how far until you actually are able to get -- to

kill them?

The female didn't •. wasn't too far.

15 Q Okay.

16 A Because I think we only did two passes on her, and a lot

17 of times when you overfly them, you know, the wolf is

18 going to tum around, so they don't end up traveling

19 very -- very far.

20 Q I sec. So the female doesn't go far. The male goes a

21 little bit further I assume because it takes longer?

22 A A little bit longer. He gets closer to the edge of

23 trying to get back to the timber. Along down the hill.

24 Q Okay. So let me have you mark the female, where-

25 becausethe female, where you're marking, and I'll have

- 554-

2 A

3

4 Q
5 A

6 Q
7

8

9 A

10 Q
II A

12 Q
13 A

14 Q

15 A

16

17

18 Q
19 A

20 Q
21

22 A

23 Q
24 A

25 Q

should have had you start the..

Where it ended up after we looked 0t:l the map later.

right about there.

Okay. So you marked that with a C?

Correct.

Okay. Now the -- did you guys -- were there any other

wolves that you saw in that areaorjust the two of

them?

Wejust saw those two.

Okay. And you were able to get both of them?

Right.

What did you use? What., ..

The 12 gauge.

Okay.

Initially we used the 12 gauge and then when we came

back to pick -- to pick them up the -- the male was

silting up and we ended up shooting that with a .223.

Okay. From the air or on the ground?

No, that was from the ground.

Okay. The wolves were initially shot though from the

airwith the...

12 gauge.

.....12 gauge.

Right.

Okay. We'll discuss that for a little bit and then I'll

- 556·

MR. LEADERS: Sure.

one -- it's a real brief one.

- 557-

MR. LEADERS: Judge, may Mr. Robinson and I approach for

-- so I'll let you sit down if you'd like. The-­

after.....

MR. LEADERS: That's fine, Judge.

THE COURT: Okay. Why don't we take a break. Start back

up right at about 4:30 and then we'll take our dinner break

in about an hour then.

MR. LEADERS: Thank you.

THE COURT: Okay.

(Off record)

THE COURT: Back on record. Mr. Zeller. 1•• Zellers, 1

need to remind you that you are still under oath. Okay?

AYes, Your Honor.

(Bench conference as follows:)

MR. LEADERS: I (indiscernible) five minutes or so with

Mr. Parker in the front row turned to me and asked, can we

ask questions. And I just -- 1know we're not supposed to

communicate with jurors. Ijust said ask the judge, and

that's alii said. So Ijust - but 1wanted to make

1

2

3 THE COURT: Mr. Leaders, let me just interrupt because I

4 kind of want to take a dinner break around 5:30 kind of time

5 frame. Or is this a good place to take a break for about 10

6 minutes or so?

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

correct, or.....

you put a one. Actually, I'm sorry, an A.

THE COURT: Yeah, have it be something that's ..

Yeah. it's got to be right in this area, roughly.

And you've marked thatas an A?

Correct.

Okay. So that would have been approximately where you

firstsaw -- or where you saw the two of them together

originally?

Right; they were up on the bench.

Okay. And then could you mark with a B approximately

where you took the male?

He ended up somewhere right •• just over the edge.

So he heads in a southerlydirectionthen, is that

Southerly to the west.

Okay. Southwesterly?

And he's -- and he's trying to get down offof the ledge

is what he was trying to do.

Down off -- and I'll just have you mark with I guess a Z

where the moose kill is that you observed in that area.

Oh, it was probably right down in that area. Roughly is

the moose.

Okay. And of course I -- we'll go in a little bit of a

reverseorderbecause I need to have you markwith a C

where the first one you guys took the day before.

- 555 -

2

3 A

4 Q

5 A

6 Q

7

8

9 A

10 Q

II

12 A

13 Q
14

15 A

16 Q

17 A

18

19 Q

20

21 A

22

23 Q

24

25
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sur~ ..

2 THE COURT: (Indiscernible).

3 MR. LEADERS: ..... that you both know tbal I communicated

.:.\ with the: juror. so.

5 THE COURT: Okay. Thank you.

6 (End of bench conference)

7 THE COURT: Go ahead, Mr. Leaders.

8 MR. LEADERS: Thank you.

9 Q Mr. Zellers, when we left offl guess you had just kind

10 of finished markingthe various kill sites that we've

II discussed so far, the ones on the 5th and the 6th?

12 A Correct.

13 Q Okay. Let me ask. Had you and Dave discussed -- Mr.

14 Hacg. excuse me, you and Mr. Haeg discussedsetting out

15 any traps in these areas up there?

16 A Not in -- in those areas, no.

J7 Q Now -- I mean on the 5th you saw two extra wolves up

18 there, right there at the boundaries, and there was a

19 kill site, right?

20 A Right. But by the time we would -- we would have flown

21 back down and got traps and -- and stuff it's -- it

22 would have been dark.

23 Q I guess I look at the 5th was right after you got the

24 permit, you're flying out, kind of, you know, checking

25 the permit area towards -- and then you get this wolf as

- 558-

I

2

3 A

4 Q

5

6

7 A

8 Q
9

10

II A

12 Q

13

14

15 A

16 Q

17

18

19 A

20 Q

21

22

23

24

25 A

you'reheading back towardshome -- or towards the

lodge.

Right.

You skin it out that night, you're there, you'vegot

snares and traps, that type ofstuff, at the lodge,

right?

Correct.

Okay. And you know that all your predator control

flying and shooting all has to occur back up that way,

right?

Correct.

Where you know there's -- well, that's whereyou have to

be anyway, but you know there's a couple wolves still in

that area, or you'veseen them the night before?

Correct.

No discussion though about setting out any -- and you

know there's a kill site, moose kill site. No

discussion about setting out traps or snares?

No, there's no discussion about it.

Okay. And then -- then, as well, no discussion about

setting out traps or snares or anything like that near,

I guess what we've marked as sites A -- kill sites A and

B, from the site. Again, there's a moose kill site

there again?

Right. We're basically -- you know, there's no

- 559-

I

2 A

3 Q
4

5 A

6

7 Q
8 A

9 Q

10 A

II Q
12

13

14 Q

15 A

16 Q

17

18 Q

19 A

20 Q
21

22 A

23 Q

24 A

25 Q

one that was used in fact?

Yeah.

Okay. Now what type of ammunition were you using for

that?

I believe it's just a -- it's wolf ammo is what it's

called. That's the brand name on it.

Obviously we know the caliber is .223 and then ....

Right.

..... designation Rem-wolf on it?

Yeah, that.

Okay.

THE COURT: What exhibit is that?

MR. LEADERS: I'm sorry.

That's Exhibit 35, correct?

Correct.

Okay.

THE COURT: Thank you.

The same as Exhibit 4?

Correct.

The -- now apparently there's no magazine in Exhibit

number 2? Do you recognize this?

Yes, it's the magazines we used ....

Okay.

.... .in the .223.

The taped back-to-back for. ....

- 561 -
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or ..

1 A Right.

the Middle Fork, right on the boundary, we run across a

bunch of moose -- or wolf tracks that are headed west.

..... and he just seemed to be a trapper out checking

traps.

Okay. So the plane is on the ground at that time,

The plane was on the river, landed, both times.

Oh, okay. How much time do you guys spend up there in

the area?

Quite a bit of time. We burned quite a bit of gas.

don't know, three, four hours up into the area.

And then what did you do?

It's getting later so we're going to head back. First

we -- like I said, we flew Windy Fork and then we headed

back toward Lone Mountain. Somewhere between here and

Q Can you show me that again. Where was that?

A I believe it was just before you get to the Middle Fork.

- 564-

2 Q And what was -- the time just outside the area where>-

J what was he at or where -- what he doing?

4 A It appeared to us that he was running traps or -- or

5 something. Plus we didn't..

6 a Yeah. Was his plane on the ground?

7 A ....know it was Trooper Gibbens....

8 a
9 A

10

II a
12

I3A

14 a
15

16 A

17

18 a
19 A

20

21

22

23

24

25

6 a Okay.

7 THE COURT: And that's ..

8 a This is Exhibit 3. correct?

9 A Correct.

lOa Okay. Now -- so after you first shoot them from the air

II with the shotgun what do you do?

12 A The wolves are down and we continue on flying into the

13 predator control area.

14 a And do what then?

15 A We check around the other kill site looking for the

16 blacks. and we basically fly down the Big River all the

17 way up to around Medfra, just south of Medfra, and look

18 around that area. From there we -- we •• I believe we

19 continue over toward the east boundary and we fly the

20 east boundary and then we'll jump into the -- the Windy

21 River and fly up the Windy River a ways before we (urn

22 back toward Lone Mountain.

23 a Okay. Any success up in that area?

24 A No. We saw a few moose tracks around Medfra and we

25 spent quite a bit of time right around that area because

- 562-

A Correct.

2 Q I mean you're out there. you want to have enough ammo,

3 right?

4 A Well. it's easier to carry ammo that way. so instead of

5 loose ammo all over.

I it seemed to be a couple wolves that were in the woods

2 hunting the moose tracks that we saw, so -- because

3 there were wolf tracks intermixed with the moose.

4 a Okay.

5 A Just -- just across the river from Medfra.

6 a But didn't actually see any wolves you could get on or

7 anything?

8 A Didn't see the wolves or the moose.

9 a Okay. Did you see any other planes or pilots or

10 anything up there?

II A Yeah, we saw the -- Trooper Gibbens. Later learned was

12 Trooper Gibbens' 170, so.

13 a Okay. Where was that that you saw him?

14 (Indiscernible).

15 A I saw him twice. I saw him once on the -- the Big

16 River.

17 a I'm going to have you -- maybe show it from the map

18 again. And I guess let's talk about -- this is March

19 6th? Did you see him twice on March 6th?

20 A I believe it was twice on March 6th when 1saw him.

21 a And where were those times?

22 A One time was right in this area, and then the other time

23 would have been probablyjust outside the area here on

24 Windy -- Windy Fork.

25 a Just outside the area?

- 563 -

I

2 Q
3 A

4

5

6

7 Q

8

9 A

10
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12

13

14

15 a
16

17 A

18 a
19 A
20 a
21

22 A

23

24

25

Between the Windy and the -- the Middle Fork.

And they were heading west, so into the permit area?

Correct. And we followed them for a little ways but

they're in the -- the short trees and stuff. We never

see any moose or never see any wolves from that pack.

But it looks like a very large pack.

And -- so you don't -- you follow the tracks for a while

but don't -- nothing really turns up?

Right. And what happens is we end up going this side of

Lone Mountain, we go back over to the -- to the Big

River and check looking for the blacks again where we

know there's wolves there the day before. And then we

end up flying down to pick up the two wolves that we

have down.

Okay. Now I know the wolf you took on the 5th you said

was a gray wolf. How about the two you took on the 6th?

They were gray also.

Okay. A smaller female and the male was larger?

Correct.

Okay. And so you head over to pick them up and what

happens?

We land at the female first because we can land real

close to her and pick her up. While we're doing that we

notice that the -- the male was now sitting up, a little

bit, has moved to maybe 10 yards down -- down the

- 565 -
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2

3

4

6

7

8 Q

9 A

10 Q
II

12

13 A

14 Q
15

16

17 A

18

19

20

21 Q
22

23 A

24 Q
25 A

2

}

4

5

6 Q
7

8

9

10 A

II

12 Q
13 A

14

15 Q
16 A

17 Q
18 A

19

20

21

22

2} Q
24

25 A

mountain. We land and pick the female up. From there

we get hack in the plane and we fly over closer to the

male. Roland. and I'll take the .223 over to the edge

and shOOI the ~- the male. Both ofus go down to bring

it back up because he's hard to drag up the hill.

Okay. And so -- now is that male, you said you flew

around for about three or lour hours up in the -- up

north of them from the time you shot it until you went

back ..

Roughly. I -- 1 wasn't watching the clock, so -­

but..

And it didn't make it far?

No, it was ---it was right there where we thought he was

down dead. so.

Okay. What happens after you pick these two wolves up?

We get back in the plane and fly to the lodge.

And what happens back at the lodge? Anything...

No, we take the wolves, you know, put the plane to

sleep, covers and all that stuff and we'll end up

skinning the wolves probably after we eat. We both

help. Dave's starting to get a little bit sick at this

time, but that's basically what we do.

Okay. So he was -- Mr. Haeg was beginning not to feel

well, he was getting sick?

Correct.

- 566-

southwest corner, so WI.: fly over the mountains and we're

somewhere over the -- over the hills, probably right up

in this area in here when we decide it's -- it's way to

cold. We tum around. we don't have the oil cooler

taped ofIon the plane. we're running low oil

temperature, we're not getting a whole lot of heat out

of the engine. so ...

Okay.

And it's cold so we head back to the lodge, again.

Okay. All right. Now one of the penn it requirements

was some reporting. You know, we talked earlier about

the GPS....

Right.

Taking GPS coordinates and all that there. Do you

recall, did you take GPS coordinates for wolves two and

three there that you took on the 6th?

I believe we did, and on the 6th I believe that's when

we flew back over to the -- to the Big River is when we

actually really noticed that that wolf was out, because

we took coordinates ofwhere that kill was.

So you went back down on that site and took coordinates

of where it was?

We didn't land, we just overflew..

Overflew it?

Right.

- 568-

I Q What happens -- I assume that -- I guess, like you said,

2 you skin the wolves out or whatever and then .....

3 A Right. And I believe we case -- cased them.

4 Q Cased them, again?

5 A Right. We mal' have opened one of them but I believe we

6 cased. It's hard to remember which one we did.

7 Q Sure, it's been a while ago.

8 A Right.

9 Q What did you do the next day?

10 A The next day Dave is still not feeling the -- the best,

II hut we're going to head up to the predator control area.

12 We get up to the -- the Big River, just south of the

13 boundary and we see a -- pretty much of a gust front,

14 wind. wall of snow coming from the east and we tum

15 around and head back towards the lodge before the wind

16 gets too (indiscernible).

17 Q Okay. Does that sock you in for a little bit, OT.. ..

18 A It keeps us down for the rest of that day.

19 Q Okay. Then the Sth, what happens?

20 A The 8th we get up, it's a lot colder on the Sth. Dave,

21 again, is not feeling well, so we don't do a whole lot

22 that morning because it's fairly cold. It's below --

23 it's probably 20 below. We decide to -- to head up to

24 the control area. This time we're going -- instead of

25 going to the Big River we want to go more to the

- 567-

1 Q Okay. And at that point you realized that wolf was out

2 of the boundaries?

3 A Right. That's when it really sank in that he was out of

4 the boundary.

5 Q You and Mr. Haeg discussed that or at least acknowledged

6 that it was outside the boundary?

7 A Right.

8 Q The -- so what did you do then with this reporting

9 requirement? As far as having -- reporting the wolves?

10 A We decide that we're going to report the wolves. We're

II going to report the wolves just inside the south

12 boundary. All three of them together.

13 Q You and Mr. Haeg discussed this?

14 A Yeah. some.

15 Q Pretty much, probably..

16 A Yeah.

17 Q But a decision was made, basically

18 A Right, and the -- the reporting was -- what we really

19 wanted to do, we know we're getting ready to head back

20 because Dave's not feeling very well. And we're.

21 Q When you say back?

22 A Back to Soldotna, to town, and -- and that. So we're

23 going to report the three wolves together just inside

24 the area, and the biggest thing we want to do with the

25 report is sal' _. let everybody else know that there's

- 569-
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22 Q

23

24

25

other wolves there that we saw, the two blacks. and let

them know that we saw just a whole bunch of wolf tracks

over on the cast side and into the area, so maybe if

some of the other aerial hunters checked in with fish

and game they would have a report that, hey. there's

wolves over there. Because when we first gOI our permit

they told us where some ofthe reports of wolf packs

were and stufflike that. But they were kind of old,

old data, so.

Okay. Why didn't you just report having seen wolves

there as opposed to actually taking wolves there?

Well, we want to be -- seem successful in the ~~ the

penn it, so.

And how did you .- I mean -- so then you -- I assume you

flew then into the •• inside the permit boundaries and

took the coordinates somewhere?

Right; we -- we took -- took a coordinate just inside

the permit boundary. I don't know if we flew and

actually marked a coordinate or we just looked on thc

map and -- and marked the coordinate that •• that looked

-- looked good at the time, so.

lt -- now as I recall you guys hadn't spent a lot of

time prior to obtaining the pennit inside the

boundaries, or were you really familiar, other than the

information others had told you about thc status of the

- 570-

I fish and game as far as the big pack was the -~ the

2 primary thing was we had a big pack on the eastern side

3 heading into the ~- into the area.

4 Q Okay. Now with Dave -- Mr. Haeg, excuse me, feeling --

5 not fecling well. did you guys, you know, kind of -- did

6 you fly at any time or anything like that, so ..

7 A No.

8 Q ..... that wouldn't he an issue for him?

9 A No. I did not fly. so.

10 Q Okay. You didn't fly at any -- you just acted as gunner

II when you were ..

12 A Right. Normally I do not fly Dave's 12.

13 Q You're a pilot though, correct?

14 A Correct, I am.

15 Q All right. You don't fly his 12, but you fly..

16 A IflyhisPA-18.

17 Q Okay.

18 A At times.

19 Q So he's got a -- he's got a Cub?

20 A Right.

21 Q Now -- and your background is in aviation, too, is that

22 correct?

23 A Correct, I was an Air Force pilot.

24 Q The -- what did you do with the three hides?

25 A They were in the plane. I think we were taking them

- 572-

2

3 A

4 Q

6 A

7

8
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II)

II

12
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16 A

17 Q

18

19 A
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21 Q

22 A

23

24 Q

25 A

wolf packs there, in there? As far as, you know, the

makeup of packs or anything like that?

No.

Didn't know, you know, what color combinations were in

packs of blacks ....

No. Fish and game had some report. Like I said, they

were probably two weeks old was probably the newest

report, and the reports would be two grays, you know,

three blacks and a gray or something like that. But

down there I don't think we knew of what was down there.

It was more of the reports were more on the west side of

the area.

Okay. So you weren't aware if other people had been

reporting those -- that - where you reported taking it

was you just had a pack of only about two grays?

No.

The -- you obtain a coordinate. I assume that was

conveyed then to fish and game, a report was made?

Right; and I believe that was made on the 9th, the next

day, prior to us flying back to Soldotna.

Okay. What was the process for that?

Dave called fish and game on the -- the satellite

telephone and reported the -- the coordinates.

Okay.

And the other information that we wanted to convey to
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I

2

3

4

5 Q

6

7 A

8 Q
9 A

10

II

12

13 Q
14

15 A

16 Q
17

18 A

19 Q
20

21 A

22 Q

23

24

25 A

back with us. Originally during our briefing AI Root

told us that we just had to call in within five days and

we could get them sealed, wherever, but it didn't have

to go back to McGrath to get them sealed, so ..

There was a special sealing process though, is that

correct, or at least identification process..

We had a special tag.

Okay.

But -- and then AI gave us a temporary sealing permit,

fur bearer sealing permit, so -- and he said we didn't

have to -- to seal them there, they could bc sealed at

any fish and game.

That's what he had originally told you when you picked

up the information?

The original agreement, correct.

And I guess that special tag for thc predator control

program, that was a yellow kind of metal covered.....

I believe so, correct.

That was -- you had to apply that in addition to the

standard sealing tag?

Correct.

Now ~- and is that something you as the pennitces put on

or was that something fish and game put on, as far as

the ...

The - the yellow tag was handed out to the permitees to

- 573 -
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put on when you made a kill.

2 (l Okay.

~ A You would tag -- tag the wolf and then the sealing tag

4 lish and game had them, they didn't pass them out until

you hrought the hide in to be scaled, andthen they

() would record it. 6 A Yes.

7 (l Okay. So a slightly different process with the two? 7 Q And what was that"

S A Correct. 8 A The three wolves just inside the -- on the Big River.

9 (l You guys -- or the permitees were given the tags.. 9 Q Identify them by color and ..

lOA We had the tags for the yellow tags and fish and game lOA Identified by color and 1 believe he told them the tag

11 has the sealing tag. II numbers that we put on them. The location. and then

12 Q Okay. Oh, what did you guys do with the carcasses from 12 went into the other sightings that we had so that

13 __the ~Ivesthac=these woh:es?_lguess.A,:B.and_C,.or 13 there's.a.report_for.other_aerial_teams.

14 C. A, B however you want to.. 14 Q Okay. And then after that -- that was on the 9th. What

15 A At -- at that time originally they were just tossed 15 do you do?

16 outside the -- the lodge and then prior to us leaving we 16 A We paek up and fly to Soldotna.

17 took them down and we stacked them down by the one 17 Q' Okay, so you head back to Soldotna on the 9th?

IS bridge that crosses the creek down there. 18 A I believe so, yes.

19 Q What do you guys typically do with the carcasses from 19 Q Okay. Any other participation in the predator control

20 your wolf kills? 20 program then afterthe 9th?

21 A We typically take what carcasses we had there at the 21 A Yes, we get a callthat-- somewhere around the 15th we

22 lodge. take them down there and stack them by the 22 get a call -- first of all, 1think we get a call that

23 bridge. 23 something-- they've changed some of the rules and the

24 Q Okay. There's a carcasses pile there? 24 penn it, so we get -- I had an answering machine message

25 A It just gets them -- gets them away from the lodge, gets 25 about that. We call out there and then we get a call

-574- -576-

I it away from the buildingarea, so -- or ifwe've got I that, hey, we've got to bring the wolves back to McGrath

2 time we might take them off somewhere else to -- to 2 to have them sealed.

3 dispose of 3 Q Contrary to what you were told originally?

4 Q Not many -- not much of a use for them other than bait 4 A Right.

5 or something like thatI assume for.. . 5 Q Now the change as far as the permit itself or what was

6 A Correct. 6 allowed, the rules; what were the changes, do you

7 Q Not something in yourguiding experience with seeing Mr. 7 recall?

8 Haeg or anyoneelse, I guess, give or offerto clients? 8 A I don't know the exact changes that was and 1 think that

9 Carcasses? 9 one had to do with radial usage and -- and stuff for the

10 A As faras wolf carcasses? 10 guy on the ground. If -- you can assist somebody going

II Q Yeah. II to dispatch a wounded wolf or something like that,

12 A No. 12 or.....

13 Q It wouldn't be a typical. .... 13 Q Okay.

14 A No, that wouldn't be a very nice gift (indiscernible). 14 A .....somebody on a -- you know, one of the permitees

15 Q Probably the same, I would assume, with a wolverine? 15 to ..

16 A No. 16 Q Doing a land and shoot?

17 Q Not quite something you want to take home? 17 A To recoverthe wolves, so.

18 A No. 18 Q Okay. And -- so what do you -- you get this eall, you

19 Q So that was on the 9th, you guys called the wolves 19 need to go back out on the 15th, what happens?

20 in... 20 A Not a whole lot. Dave and I talk and we're getting busy

21 A Correct. 21 because our bearseason is just around the comer so

22 Q ..... to fish and game. Who did that? Was it you or Mr. 22 neither of us --I don't think Mr. Haeg is feeling very

23 Haeg? 23 good. 1 think he's still a little bit ill, so we don't

24 A It was Mr. Haeg. 24 do anything right away. We know we've got 30 days. AJ

25 Q Okay. Were you there when he provided the information? 25 told us when we talked to him that, hey, you've got 30

- 575 - - 577 -
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2 o
3

4 i\

5

() o
7

8 A

9

10

II

12 Q

13

14

15 A

23 A The primary reason we were flying back out is just to

24 take these three wolves to get them sealed because we're

25 -- we're gearing up for our ~- our bear season that's

- 578-

Right.

Wasn't really planning to go out though and hunt"?

No, we weren't .- we weren't planning on going out and

-- and actually, you know, running through the area and

spending days upon days out there.

Were you planning on going out and setting out any trap

or snare sets or anything like that?

That's always kind of in the plans if -- you know,

opportunities. It depends on _. on what equipment and

stuff and how many flights we're planning on going over

to pick up equipment from the lodge. Most of the -- the

guiding equipment was at the lodge, the majority of it.

We actually decided this year to take one of the -- the

big weather port tents so that was going to be basically

a load by itself, so.

So it's kind of you're getting geared up, probably a lot

to get ready for the bear hunts, right? There's stuff

to do?

5

I A Yeah. we've got the guns in the plane.

2 Q Okay. You've got the guns, you've got the hides. laking

3 them hack out to gel them ....

4 A Right, because we know we're going to be in the predator

control area because we've got to go to McGrath. so.

If you see something?6 Q

7 A

8 Q

9 A

10

11

12 Q

13

14 A

15

16

17

18

19

20

21

22 Q
23

24

25 A Right.
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THE COURT: We're back on record.22

days to bring them back to be sealed. so.

When he called and told you you had to bring them back

to get scaled?

RighI. Not -- not 30 days from that date, 30 days from

the time that you killed them. so.

Okay. And you called on the 9th. When did you report

having killed them or taken them?

I couldn't -- the 5th or the 6th. We reported the day

that we shot them. I couldn't -- I don't remember what

day, but it was either the 5th or the 6th was the day

that was reported, so.

Okay. And so you don't do anything right away after the

phone call on the 15th. At some point do you actually

go back out to.....

Right, on the 20th we fly back to the lodge.

16 Q Now -- and you fly back to the lodge, I guess, going

17 back out to do some more ..

18

19

20

21

I going to start April 2nd so we're getting close, and I Q
2 Dave's got a lot of work to do as far as getting gear 2

3 ready and stuff like that. 3

4 Q Where do you guys bear hunt, in that sanne area? Or were 4 A

5 you -- were you (indiscernible) .. 5

6 A That year we were spring bear hunting in Unit 16. 6

7 Q Where is Unit 16 in relation to the lodge up there? 7

8 A It would be on the east -- east side, over here, prior 8

9 to the Inlet. 9 Q
10 Q Okay. About how far? 10

II A Probably 80, 100 miles. Through Merrill Pass. On the II

12 other side of Merrill Pass. 12 A

13 Q Okay. You guys still base out of the sanne lodge then? 13 Q
14 A No. 14 A

15 Q Okay. 15

16 A Base out of the -- the old ..... 16 Q
17 Q So you don't have to go up over the range, or around, or 17 A

18 whatever 18

19 A Right. Right, because of the weather and the flying 19 Q
20 through the pass and stuff, we would base out of 20

21 Soldotna. 21 A

22 Q So you said your only real reason then for going out was 22 Q
23 to take the hides back out? 23

24 A Originally, yeah, that's the reason we..... 24

25 Q Do you end up taking the firearms or the guns back out? 25 A

- 579-

Did you actually sit « talk about, hey, let's go set

some traps or snare sets out there while we're in the

area?

Well, when we get -- we get to the lodge we noticed

that, you know, our carcass pile down there that we got

is drawing quite a few wolverine tracks and -- and stuff

like that and we decide to set out some -- some

wolverine sets just around the lodge.

Just around the lodge. How about out and around for »

to try and get any of the wolves? Was there any plan

for that there?

No formal plan.

Okay.

There arc traps in this area that he has traps strung up

here, strung up there.

None were active at that time though?

None were active but if there's something going on and

they're active then we could land and - and set them.

I mean once you make them active you need to monitor

them, right?

Right.

And the plan was take the wolf hides up and then finish

getting ready for that bear camp over across the range?

And not... ..

Right. And Dave's going to have to make three or four

- 581 -
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2

}

4

5 Q
(,

7

8

9 A

10 Q
II

12

13

14 A

IS

16

17

18 Q
19 A

20 Q
21

22

23 A

24

25 Q

Old stuff so if there's something there we always look

to see if there's something going on there.

Okay. Okay. You fly south. What happens?

We don't see a whole lot. We might see a couple moose

on the Swift River. Cross over that all the way down,

check our camps.

I'm going to have you come up to the map and kind of

show us the area you went •. this is the 21st?

Right. We just » basically I believe we fly just

across this, fly maybe just a little bit down, look on

the Swift,just a little bit. We'll come up across this

·584·

A Yeah, some ofour camps to see how they came through the

winter because we didn't fly by them because we came

over the top. Check on some moose numbers. We kind of

like to keep track of how many moose because that will

tell us about how many hunters we can have in the fall.

I guess, again, no discussion at that time about setting

out a trap or snare sets down there where you're going

to check your camps?

No, but we fly by all the·· the older...

The old stuff'?

6

7

8

9

10 Q

II

12

13A

14 Q

15 A

16

17 Q

18 A

19

20

21 Q
22

23 A

24

25

flights back and forth to the lodge to get all the gear.

but at least get the gear down to the building by the

lake so that it's all there so that he can just come in

and load lip and ....

So setting traps out around -- traps, snares. whatever,

around the lodge where you're going to beflying in and

out of isn't really a problem. You're going to be

there. right"

Right.

But how about out, you know, kind of setting some of

these other act -- or inactive at the time set? That

would probably become less convenient in the sense

oL. ..

Well. maybe less convenient. Most of his •. his primary

trapping area was always down, out and down to down

here, down to the Stony River was traditional, which

when you come through Merrill Pass ...

Okay.

..you're flying by them anyway.

But down on the Stony that would have been kind of in

the path .. or the area if you're going through Merrill

Pass..

Right, (indiscernible), you know, all in .. in the

areas.

Right. Okay. Now but still no plan was discussed

·582·

use.

You're looking for wolves, too, not just checking your

camp?

We're not necessarily looking for wolves, we're looking

for activity. Any kind of activity out there. We're

just .. just kind of.....

Sure. So you're -- then you're not really going out, at

that point in time on the 21st when you're heading

south, you're not going out to do the predator control

stuff'?

Our primary purpose I think was just to go check for

moose and .. and check the camps.

Okay.

.. this flat. Down here to Rock Creek, and then once we

get south we'll ~- I don't know if we flew up into Rock

Creek. I believe we did. To check on that camp up

there, and there was a couple moose up in there. Which

there normally is during the winter time, but not many

.• not like there should be, but the .. the year prior I

had set a trap line for Dave. I believe it was this

bench, one of these benches right here, so.

Uh-huh, But you weren't going to check that particular

set or. ....

We were just going to see if it's active. It's not

really » it's a .. it's a trail that the wolves like to

·585·
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2
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6

7

8

9 Q
10

II A

12

13

14 Q

IS

16 A

17

18

19 Q
20

21

22

23 A

24

25 Q

Okay. All right.

So we decide .. we get up and we decide to fly south and

check some of the camps and .. and some of the old trap

sites and stuff.

So you don't decide to get up and go into the predator

control program to look for wolves?

No, because we were going to wait until somebody's at

. 583 .

2 A

} Q
4

5 A

(, Q
7

8 A

9

10

II Q
12 A

U Q
14

between you to just go out and set after that?

No. Not at the time.

Okay. You get out there » or what day is it that you

head out there?

The 20th.

Okay. Do you go .• do you drop stuff at the lodge

again?

No, it's late in the afternoon when we -- we go over and

we fly high, we go over the mountains and drop right

into the lodge, right at dark.

Oh, drop into the lodge at dark?

Uh-huh (Affirmative).

Okay. And so then it's the next day that you take care

of going into McGrath to seal the hides, or what do you

IS do"

I(, A The next day I think we make a couple phone calls, we

17 can't get a hold of them .. anybody, and the 21st I

18 believe was a Sunday anyway.

19 Q

20 A

21

22

23 Q

24

25 A
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covered with tracks.and once we got there it's like we

couldn't track them any more.

moose kill?

Fromwhere you ended up seeing these wolves and shooting

the D?

Maybe a mile and a half. I mean it's just.,..

Maybe a mile.

Maybe mile, mile and a half. It was just up the

drainage a little bit.

The two that got away, did you shoot on them?

Initially I shot at the one, 1shot behind that one

because it was crossing right to left, and -- and I saw

that hit clearly behind that. And the other one -- the

one that we got was runningstraightaway.

Do you even shoot on it or....

The one -- yeah, the one straightaway was running....

The one straight away, sorry.

..... straight away, that was an easier shot, so. And

then the other ones, when they initially got into the

trees we were high, we did pop at them to try and get

them out of the trees but they just went deeper into the

brush.

Now you talked about you got some -- the trap and snares

- 588-

I

2

3 Q Couldn't track them. And how farfromthere was the

4

6 Q

7

8 A

9 Q
10 A

II

12 Q

13 A

14

15

16

17 Q
18 A

19 Q

20 A

21

22

23

24

25 Q

A From?we went over to.

And then once we got down to our last camp, now we're

checking to sec if WC'Vl: got activityon the old trap

line because the snaresarcstill thereand -- and

stuff and then therewas another set down on Stony that

Did you set any -- make any of those active?

No.

Okay. Did you encounterany game or Iguess you said a

couple moose here and there?

Right.

See any wolves?

We end up seeing threewolves on the Stony.

Where at on the Stony') And actually. here I'm going to

make it with my red pen today. Did I leave a red pen up

there with you?

Yeah, I've got that here.

Okay. I guess before you mark, you sec three wolves

down on the Stony. What happens when you see the three

wolves on the Stony?

We're pretry frustrated just because we haven't seen any

moose like there should be moose out there, and so we

start to set up on the threewolves when we see them.

We turn out and -- and get ready to set up on them.

With the shotgun, the .....

With the shotgun, all my gear on.
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7 A

8 Q
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21
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25 A
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I set down in this area, right?

2 A Right.

3 Q Did you make it active? I mean there's a kill site and

4 a couple of wolves?

5 A No, because it's -- the -- the traps arc further up and

6 the kill site is pretry far off river. We do look

7 around for landing sites, to see if we can land, and

8 trap, because there's at least half a moose left there.

9 It's a fairly fresh kill.

10 Q Uh-huh.

11 A So -- but there'sno place where we can land close to --

12 to make it a convenient trapsite for, you know, Dave to

13 check later or whatnot.

14 Q Okay. So you don't set anything up?

15 A So we don't set anything.

16 Q You -- 1assume you go back to pick up the one you

17 killed?

18 A Yes.

19 Q And what do you do after that?

20 A Well, that one was -- ended up still being alive.

21 ended up shooting him with the .223, pick him up and we

22 fly him back to the lodge.

23 Q You had to land to finish shooting him again?

24 A Right, because he got just barely off the river and just

25 up across the brush and when we came back after the

- 589-

Your gear?

Right.

As you would up in.....

Right.

The plan was up in the control area?

Correct.

You set up on the wolves. Do you actually take any of

them there?

They headed toward this hill. This was kind of open but

not real open and then it gets into real heavy tall

trees, and the kill site _. there was a kill, a moose

kill. right about there that day. And there it was just

I Q

2 A

3 Q
4 A

Q

6 A

7 Q

8

9 A

10

II

12 Q
13 A

14 Q
15 A

25

End up shooting one wolf there. There was a moose kill

that's prctry far olTthe river that the other two go

into, into the tallertrees that we don'tget.

Okay. Black, gray? Do you recall?

All grays 1 believe.

All grays.

And the one that was shot was a gray.

16 Q The one that was shot was a gray. The -- how close were

17 they -- can you show us on there with a 0 where the wolf

18 on the 21st was shot?

19 A (Pause) Let's see. It was approximately right here.

20 Q Okay. And the other two wolves were - where did they

21 head?

22 A

23

24
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I Q Okay. And actually I guess that's month and year. isn't

2 it?

3 A Oh, okay.

other two he was -- he was there and -- and I just

2 walked up and -- and shot him, close range with the .223

to dispatch him.

q () Okay. Then you pick him lip. throw him in the plane.

head back to the lodge?

(, A Correct.

7 Q Do yOll call him in and report him at that time?

X A No.

9 Q What do you guys do?

10 A We toss him out, we probably eat lunch. It's probably

II around that time, and we get a hold of I believe Toby

12 Boudreau up here and plan on heading up here in the

13 afternoon to seal him.

14 Q And is that what you end up doing then?

15 A Yes.

16 Q Okay. You fly into McGrath and you have those -- the

17 three that were shot out of the area but you said were

IX just inside the boundary on the Big River sealed?

19 A Right.

20 Q Mr. Boudreau does that?

21 A Yes.

22 Q And you were present and you see that occur?

23 A Yes.

24 Q Were you familiar with the information that was put on

25 the sealing certificate?

- 590-

I A I was fairly familiar with where the wolves were going

2 to be located and -- and stufT.

3 Q You and Dave had talked about it or you knew where he

4 was going to report it?

5 A Well. when he called them in on the 9th, we "- we had

6 already talked about where they were going to be

7 located.

8 Q Okay.

9 MR. LEADERS: May I approach the witness, Judge?

10 THE COURT: Uh-huh.

II Q Number 24, correct?

12 A Right.

13 Q Is that the sealing certificate that was used for those

14 three wolves?

15 A I believe so.

16 Q Okay. It's signed by whom?

17 A David Haeg.

IX Q And dated?

19 A 3-2 I -04.

20 Q Who is the, I guess, sealer?

21 A Oh. Tohy Boudreau.

22 Q Okay. And does it -- the information that's on there,

23 is it accurate as to where the wolves were taken? I

24 mean does it -- it reflects wolves taken on what day?

25 A On 3-04, which is not accurate.

- 591 -

4 Q

5 A

6 Q
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X A
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16 Q
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3 Q
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6 A

7 Q
8

9 A

10 Q

II

12 A

13

14 Q
15

16 A

17

18 Q
19 A

20 Q
21

22 A

23

24

25

It doesn't have a specific date, isn't it....

Yeah. Yeah, okay.

So it doesn't state a specific date but it gives a

location for wolves taken?

Right; all three same location.

Okay. Was that accurate as to where those three were

taken?

In actuality, no.

Okay. All right. And that was however the information

you and David discussed providing on -- for

reporting ....

Right.

.....these wolves?

Right.

Any other discussion other than just having the wolves

sealed with Mr. Boudreau?

Yeah, we talked to him about the other wolf packs. You

know, what's going on with the other .- other hunters,

who's -- you know, we just in general -- general

discussion. And Dave is talking to him with a lot of

stufT that hopefully is coming out of the Board of Game

and we're learning that 19-C is not going to be opened

- 592 -

up like we originally thought, the next year. And-­

and stufTlike...

That was something Mr. Haeg was pretty interested in,

right? He had been to -- right before you guys getting

the permit where did Mr. Haeg coming from?

The Board of Garoe in Fairbanks.

And that was one of the issues, whether 19-C would be

open?

Right.

So you find out from Mr. Boudreau that's not going to

happen?

Yeah. Basically we find out from him it's not going to

happen due to the surveys not being adequate.

Okay. And the -- talk with anyone else there in

McGrath?

We ended up talking with Trooper Gibbens at the plane,

just prior to us departing.

Okay. At the plane right there at the airport here?

At the fuel pump, yeah.

Fuel pump, okay. And what was the discussion with

Trooper Gibbens?

That's where we first learned that he's the owner of the

170 that we overflew, so we talk about that and he asked

some questions about the plane, the skis, the set up

with the -- the tail wheel.

. - 593 -
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I Q And the...

2 A The other one was in 19-0.

Q It's a little bit ofa unique set up. isn't it?

2 A I guess maybe. I mean..

J Q Have you seen it on other planes?

4 A Yes, I have seen it on other planes. so.

.5 0 That -- those ski .,.

6 A And there may be more -- more towards the

7 Soldotna/Anchorage area that you'll see more of that set

X up than out here in the Bush.

9 Q Oh. okay.

lOA Out 1 -- 1 can't say that for certain.

II Q Okay. Sure. Fair enough. And any other -- any

12 discussion about where the wolves were taken with

13 Trooper Gibbens?

14 A I believe there was some, just minor discussion. He

15 just wanted to make sure we knew where the boundaries

16 were, so he did mention that.

17 Q And ..

18 A And we talked about the shotgun and what we're using for

19 ammo.

20 Q So Trooper Gibbens brought up to you or asked if you

21 guys were aware of where the boundaries were, if you had

22 any questions ....

23 A He wanted the more -- when we overflew him on the Windy

24 Fork he wanted to make sure that we knew we were outside

25 the area where » ifwe knew we were outside the area.

3 Q
4

6 A

7 Q
8

9

10

II A

12 Q
13 A

14 Q

15

16 A

17 Q
18

19

20 A

21

22

23 Q
24

25

Like the one that's just south ofthe border and into

19-c' ir that's how _. that's a game management border,

right? Or subunit border?

Subunit border, correct.

So say if you're hunting -- say you draw a penn it for a

moose or something in 19-D, you took it -- where you

actually took those wolves you would be hunting -- you

wouldn't be under the authority of that permit, right?

Correct.

Okay. Because you would be in 19

You'd be in a different subunit, right.

Right. So that permit wouldn't have given you any

authority in C, right?

Correct.

So that's a permit -- or that boundary wasn't just

specific to the wolf program, it kind offollowed the

subunit boundary at thai particular area?

On the Big River that line, yeah, it follows the subunit

boundary, I believe, yeah. Without specifically looking

at the ....

So anybody hunting in that area would need to be

familiar with that boundary as well, not just the

predator control program?

- 594- - 596-

Right. But the permits, as far as game -- some game

permits do?

Right, but the most people that we're worried about

hunting for animals, non-residents, it's just 19. You

know.

Right. Okay.

We're not talking harvest permits and stuff.

Sure. What happens afler speaking to Mr. Boudreau and

Mr. Gibbens on the 21st?

Well, we talked with Mr. Boudreau, he's talking to us

about some wolves that are just north of town. They

were moose killers, he's talking about wolves on the

Nixon Fork so we end up flying north and flying the

Nixon Fork pretty extensively up -- up that way, and

it's quite a bit of the northern border.

Do you have much time? You guys hadn't left the lodge

until the afternoon, right?

Well, we didn't have a whole lot of time, but we'd fly

- 597-

A And -- yeah, anybody hunting on -- unless they're

allowed to hunt in both areas. 1 mean it's .....

Okay, fair enough, sure.

Right.

Okay.

Because the guide use areas don't necessarily go by the

boundaries of the subunits.

2

3 Q
4 A

5 Q
6 A

7

8 Q
9

10 A

1\

12

I3Q

14 A

15 Q
16

17 A

18

19

20

21

22

23 Q

24

25 A
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I Which we stated to him that we were, we knew.

2 Q Okay. You knew?

3 A Right.

4 Q And he offered to clarify or make sure that you guys

were aware of the specifics of the boundaries, correct?

6 A I don't -- I -- he might have. I don't specifically

7 recall the -- asking (indiscernible).

8 Q He at least asked you if you guys were aware, right?

9 A Ycah. Right.

10 Q You guys let him know you -- did you have any questions

II about the boundaries at that point?

12 A No.

13 Q So you knew the four wolves that you had taken at that

14 point were all outside the boundary?

15 A Yes.

16 Q The -- you knew that the predator control program was

17 all just in 19-D, correct?

18 A Yes.

19 Q And where you guys had taken wolves, at that point,

20 three of them out of 19-C?

21 A Three out of 19-C because they were just south of the

22 border of --the one was just south of the border of 19-

23 D

24 Q Just south. Okay.

25 A Right.
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up there at that time. And that's why we don't fly the

2 whole northern boundary before \\'C come hack.

3 <) Is the Nix -- that Nixon Fork, that's up north of-M is

4 it like north and cast of where you were in McGrath?

:' ARight. Correct.

6 Q Any luck up there or any wolves?

7 A No, we don't sec wolves, a lot of tracks. Found

S probably two wolf or moose kills, older kills up there.

9 We do -- don't see any wolves before we come hack down.

10 Q Why didn't you hring it -- if you had taken -- you only

II hrought in the three from previous, you didn't bring in

12 the one you had taken earlier that day?

13 A No, we didn't.

14 Q Why was that'

15 A We knew he was directly -- he was out of the area. He

16 was unskunned and usually -- for me, usually, when I

17 bring stuff in to be sealed it's going to be skun out

IS and stuff, but I think it was just natural reaction

19 that, hey, we got back to the lodge, tossed him out and

20 tossed the other ones in.

21 Q

22

23

24 A

25

Okay. As to who was kind of making the decisions as to

where you guys go as you, you know, take off at whatever

times, you know, from the lodge or from McGrath?

Well, Dave's making most of the decisions. I mean we

talk about it a little bit. Hey, you know, we're going

- 598-

I

2

3 A

4 Q
5

6 A

7 Q
S A

9

10

"12

13

14 Q

15 A

16

17

18

19

20

21 Q
22

23 A

24

25

pretty much wraps it for the 21 st then? Anything else

going on?

That pretty much wraps it for the 21 st.

Assume you take care of the one wolf you had taken

earlier?

Right.

What do you do the next day?

The next day we get up, we probably do some work

gathering gear, and weather port, working on the weather

port getting that down and we decided to go -- since we

didn't see a whole lot of moose, decided to go down --

fly down the Swift River and sec if we can find some

more moose.

Who made that decision?

It's hard to say who makes that decision. I mean Dave's

making most of the decisions. But I mean we're not-­

we're -- it's just not, hey, we're going to -- I'm going

to go fly here, we're going to fly there. It's like,

you know, we want to go fly here. It's like, okay,

yeah, whatever. I'm -- I'll go fly wherever.

Okay. Sure. You go -- you say you go to the Swift,

you're just looking for moose or.....

Moose, caribou. Usually there's -- in that area there's

usually about 5,000 caribou that winter thcrc and we

haven't secn any.

- 600·

I to go over here and do this or do that, and -- and

2 Sluff. I'm -- like I said, we're -- we're getting at

3 the lodge, we're -- we're doing quite a bit of work just

4 to gear up for the -- for the bear hunt, because it's -

ended up being a little bit harder to take down the

6 weather point than we -- we thought because it was kind

7 of froze in.

S Q Okay.

9 A Dig it out and empty it out and.....

10'Q Right. So you go up the..

II MR. ROBINSON: Nixon Fork.

12 Q Nixon Fork, thank you. And you don't see anything

13 there. Do you go back to the lodge or what?

14 A Yeah, we'll head back south, fly by McGrath again and --

15 and fly up the Big River, back -- no, 1believe that

16 time we actually fly a little bit further west of the

17 Big River, just checking out some different country,

18 maybe some more open country before we head back to the

19 lodge.

20 Q Do you go back and check at any of your previous kill

21 sites?

22 A We did that on the way up.

23 Q You did on the way up. Nothing?

24 A No.

25 Q Okay. That -- so then you head back to the lodge, that

- 599-

IQ

2

3 A

4

5

6

7

8

9 Q
10

11 A

12

I3 Q
14 A

15 Q
16 A

17

18

19 Q
20 A

21 Q
22

23

24 A

25

Okay. And -- why are you guys looking for game if you

don't guide in that area?

TIle game -- some of the game -- most of the game what

happens is will end up onto the Swift River. The moose

who we're after will end up into the Swift, and they're

usually in here or -- or slightly right in here. The

caribou will winter, I believe, out in here more, out

into the flats, so.

Okay. So even though you don't actively hunt those

grounds you went out....

We'll hunt in here and every now and then we'll hunt out

on the east side of the moose hills.

And how far out do you guys go then on the Swift?

We end up going probably 25 miles from the lodge or so.

Looking for wolves again?

Wolves, moose, game. Just -- just taking -- taking in

what's out there. What's -- and getting depressed

because there's nothing.

Looking for wolves to shoot from the air again?

Not specifically.

That's not an active area that you guide. Well, I

guess, take that back. Do you end up encountering any

game out there?

We end up encountering some _. another moose kill on the

Swift River. There's actually probably -- up river

- 601 -
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4 0

6 A

7

8 0
9 A

10 0
I I A

12 0
13 A

14 0
IS

16 A

17

18

19 0
20 A

21

22

23

24 0
25

there's probably two mouse that was probably with the

nile lhal got killed. BUlwe encountered that kill and

we're looking at wolf tracks and -- and whatnot.

Okay. So you sec one moose kill and a couple wolves a

little further up river?

We don't see them at that time. We actually end up

flying ..

Not wolves. moose. I'm sorry. I misstated.

Yeah, a couple moose, yeah.

Do you see any wolves in the area?

No.

The ....

Not at that time.

Not at that time, okay. I -- what do you mean not at

that time?

Well, we end up following tracks where we think the pack

is going, We eod up flying out into the flats towards

Lime Village.

Uh-huh.

Figuring out that we're probably tracking them the wrong

way. We end up flying back and landing on the Swift

River to check the direction oftracks, and possibly

number of wolves.

Okay. So you come back and then land down to check the

direction of travel?

2

3

4

5

6

7

8 Q
9

10 A

II

12

13 Q
14 A

IS

16

17 Q
18 A

19

20

21

22 Q

23 A

24 Q
25 A

Comes flying out onto the river. and while we're

circling tilt; kill site looking for il-- seeing ifit's

going to he a site to -- to set some snares on it

hecause Dave's got just further up river. three. four

miles or so is -- is one of his older sites that we can

get the snares kind of quick and bring them back down

and -- and set up.

Okay. So you see this smaller wolf What do you guys

do?

Well, like I said at first we didn't recognize it as a

wolf, it looks more like a coyote because it's

small..

Okay.

.....so we kind of talk about it and then by the time we

realize it's a wolf there's no time before it gets -- to

get set up and shoot it that it's in the brush.

Okay. See any other wolves?

Yeah. Shortly thereafter a -- a big male comes out and

it's definitely a wolf. And we're kind of mad now just

because of the moose kills and no moose, and -- and

stuff, so we set up on him.

You set up. You get the gun out and get ready?

Correct.

Getting dressed up for the weather and ...

Dressed up. Right.

- 602- - 604-

.....Dave's .....

Doors - door is open.

And Dave's approaching for shot?

Right.

What do you guys -- he approaches -- you

(indiscernible).....

Head -- head on shot. It takes one shot to knock the

wolf down.

Can you show us on the map where that occurred,

approximately?

There's..

I'm going to refer you. There's a bunch of, 1guess,

pink dots on the map.

Right.

Okay. And you've seen this map before, correct?

Yes, I have.

Okay. You « there was an interview with you and

Trooper Gibbens and another trooper in Anchorage?

Correct.

I guess last summer?

It was last year, I believe.

Okay. Those dots -- do you recognize kind of what those

locations?

A Yeah, roughly this would probably be the location where

we landed to check the direction of the tracks.

IQ

2 A

3 Q
4 A

5 Q
6

7 A

8

9 Q
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II A

12 Q
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14 A

15 Q
16 A

17 Q
18

19 A

20 Q

21 A

22 Q
23

24

25
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Right.

And which way were they actually traveling?

We were back tracking them so they were headed -- that's

where they came in and made the kill from Lime Village

No -- didn't target that area for any particular reason?

No. No.

Just flew the Swift?

area.

Do you guys do much activity over around Lime Village

itself?

Do we?

Yeah.

No.

Any discussion between you and Mr. Haeg about, you know,

going out and trying to take wolves out of the -- around

Lime Village')

No. no discussion.

So you realized you were back tracking them after you

land so then what do you do?

We fly back to the kill site and we're flying around the

kill site looking at it and we're planning on setting

some traps, snares, and whatnot. And we see a small

wolf. At the time we didn't recognize it as a wolf. We

think it was a coyote at first because it was so small.

- 603 -

o
A Yeah.
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STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR
Q Okay. what's that? What number'!

: THE COURT: Is that..

3 1\ That would be zero.

4 Q Okay.

THE COURT: I just want to make sure it was identified.

Yeah. And go ahead. And now you'vetalked aboutyou've

located 11wolf and shot a wolf then, thatsame day?

Right. And the kill is probably one or five. It's

right in this area, the -- the moose kill. andthat's

the exact spot where we shot that wolf.

Okay. So there's the moose kill -- you land, see the

tracks. Further up riveris the moose kill?

Correct. ~_

And right. almost kindof in that immediate area is that

wolf.. ..

Right; the moose kill is in the brush on the little

Peninsula. and the wolf is runningthe riveraround the

Peninsula.

Okay. So one and five are kind of pretty much in that

same area?

Correct.

Okay. So that kind offairly depicts where that -- and

the events that you've discussed so farwere located?

Uh-huh (Affinmative). Correct.

Okay. What else happens? I guess after you -- you set

- 606-

( Aurora Court Reporting

Q And you set those traps and snares out around the moose?

2 The kill site?

3 1\ Yes.

4 Q Kill site Do you have any idea how many you set out?

5 A Approximately 30 to 40 snares, and probably six leg

6 holds.

7 Q Okay. Did -- what did you set" Did you set any of

8 them'!

9 A I set snares.

10 Q You set snares?

II A Primarily, yes. I didn't set any ..

12 Q Did you set any of the leg holds .....

13 A ..of the leg holds, I set the snares.

14 Q Mr. Haeg set the leg holds the~n~?---------

15 A Yes, while I was selling the -- the original -- the

16 outer ring of snares he was selling the leg holds around

17 the kill site.

18 Q And I assume he -- then he helped you with the snares?

J9 A Yeah, then he helped me set some more snares before we

20 were approximately out of snares and thought we had it

21 ringed good enough.

22 Q Now whose set was that? Whose trap set, snare sets was

23 that? 1mean as far as.....

24 A That was Mr, Hacg's,

25 Q Okay.

- 608·
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2 A

3 Q
4 A

Q
6 A

7 Q
8 A

9 Q
10 1\

II

lip and you said one shot ~nd he's down, right?

Correct.

Okay. What do you guys do?

We land and pick him up.

Do you see any otherwolves?

Not at that time.

Okay. And this is the 22nd, correct?

Correct.

You land, you pick him up. Then what?

We -- the side that _. there's enough -- and since we

had the wolf that we're going to fly back to the lodge

12 and grabmore snares and -- and stuff andsome leg

13 holds, and fly back down and we'll pick up the snares at

14 the -- the island set, and take down and set them at the

15 moose kill.

16 Q Okay. Can you show us on the map where, I guess, those

17 -- the snare set was? Is it depicted by any of the

18 dots?

19 A Yeah, it's probably depicted here by number 9 would be

20 approximately the •• the other island.

21 Q Okay. That's approximately the area, okay. So you go

22 down there, you pick up ..,..

23 A That's after going to the lodge, climb back out, picking

24 up some other traps and -- and stuff. We fly them back

25 down there.

IA

2 Q
3 A

4 Q
5

6 A

7

8 Q
9

10 A

II Q

12

13 A

14 Q
15 A

16 Q
17 A

18 Q
19

20 A

21

22 Q

23

24 A

25 Q

His traps. I was just helping him..

You were helping him out?

Yeah.

Okay. Did you have either a hunting or a trapping

license at the time you were doing all this?

I was required to have a trapping license for the

permit.

Okay. And, I guess, you're a guide, you're a registered

guide at the time, right?

Right.

You're required to have a hunting license for thatas

well, right?

IfI'm actively guiding, yes.

Okay. And did you have a hunting license?

Yes, 1did,

Okay. Yeah, I'm sorry, you have to if you're guiding?

Right.

Now after you guys do the trap and snare you set those

out, what do you guys do?

It's pretty late, we fly back to the lodge for the

night.

Okay. So that kind of wraps up the 22nd. You got one

wolf over there on the Swift?

Right.

You hadn't -- you testified earlier you guys didn't

- 609-
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- 612-

number 4 would be the one that's out in the swampy open

area.

Okay. So you just identified three more wolves.

There's a fourth wolf you said you took on the 23rd?

Yes. he was up -- would be up on top of the ...

Would you mark that with an E.

It would be -- it would be this hill right here.

Okay. Each of those were shot by you with the shotgun

from the air?

Correct.

As then -- you and Dave -- or Dave flies the plane. Mr.

Haeg flies the plane, sets up in a manner for you to be

able to shoot at them?

Correct.

You guys kind of discuss -- you plan on or be knows

that's what you're doing, right? You're setting up on

them. It's not just flying along and you see from the

door open and shoot?

A We're going to end up taking one -- it's going 10 be

approximately here where number 2 is, I believe. And

then where number 3 is we'll take another one. Then

6

7

8

9

10 Q
II

12 A

13 Q

14 A

15 Q
16

17 A

18 Q
19

20

21 A

22 Q
23

24

25

really han: a plan La go out there and hunt wolves or

set traps. snares.

We didn't have necessarily a plan Lago out and -- and,

yOll know. set a bunch or snares, but, you know, said,

well. I was looking for -- for the opportunity to -- to

do whatever \\'C can for the predators control out there.

Uh-huh. Well, 1mean you're not in the predator control

program when you guys -- both the 2 I st and 22nd...

No, we're .- we're trapping predators, trapping the

wolves.

But both the 21st and 22nd your initial flights are away

from the predator control..

Right.

..... permitted area?

Right.

The -- I assume you go back and you take care of that

wolf7

Yes, go back...

The night of the nnd?

Correct.

Morning of the 23rd then, what happens then?

The morning of the 23rd I think we're actually planning

on going back to Soldotna, but we got a fresh set out

and stuff. I think we gathered some more - mere

equipment around, finished -- finisbed that stuff and

- 610-
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Right. Right.

Okay. Mr. Haeg's aware of what's going on?

Correct.

Do you recall that? You -- who pulled that out, do you

recall?

Okay. The -- one ofthc wolves kind of fell int9 a

lillie ice hole in the river, right?

Correct.

MR. LEADERS: It will -- we're about 1think at a

I ended up getting that wolf out.

Okay.

That wolf ended up still being alive and I dispatched

that one with the .223.

Okay. Any of the others you had to dispatch with the

.223 or do you -- were you able to kill them with the

shotgun?

They were dead with the shotgun.

Okay.

THE COURT: Just -- as soon as you get to a breaking

point I'll -- it's 5:35.

MR. LEADERS: Okay.

THE COURT: (fyou -- ifthis isn't a good time -- if

there's a few more minutes one way or another -- I mean a few

more minutes but.. ...

I A

2 Q
3 A

4 Q
5

6 A

7 Q
8

9 A

10 Q
11 A

12

13 Q

14

15

16 A

17 Q
18

19

20

21

22

23

24

25 breaking point (guess. 1'11... ..

we're going to fly over and check the set.

Okay. So you fly over to check the set. What happens?

We fly the set. circle the set a few times and we don't

see anything in the snares or leg holds. and we end up

turning around and flying, start heading back toward the

lodge and we end up seeing four wolves just up from the

island where the other snares were.

You see four wolves. What do you guys do?

We get set up on them.

Okay. How far are they from the wolf you had taken the

day before?

Probably three miles. Two, three miles up river.

Okay. You see four. How do you guys do on these?

The first pass I knock one down. We end up shooting -­

we end up shooting four in that area, but initially we

ended up shooting three and then we tracked one up over

onto Big Mountain and ended up shooting that one up

there, so. There's more wolves in the area than just

the four. Once we scattered them four, after we shoot

two of them four initially. and we end up shooting

another one out in the -- the swamp ground. I believe

that was from that four. We run into more wolves.

They're all scattered out through the wolves -- or

through the trees, and you know, we're attempting to

take them, too, but they're in the trees and -- and

- 61 I -
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well?

I one. He takes that one down and drops it where the

2 snares that we pulled are.

3 Q The old snares?

4 A The old snares.

because you'resame day airborne?

Yeah.

Okay. In fact. I mean thc whole predator control issue

kind of created a new way for you to bc able to take

wolves? I mean I guess I won't say new way in that it's

neverbeen done before, but new legal method?

Correct.

You're not waiting until after 3:00 o'clock the next

day?

So there was no legal ability for you to take those

wolves in the manneryou did.....

Not outside the predator control area, no.

Right.

It would be a violation of both hunting regulations

because you'd have to wait - ifyou're same day

airborne you'd have to wait until after 3:00 o'clock the

next day to take big game which a wolf qualifies for,

right?

Yeah, under .....

Under hunting regulations?

Under hunting regulations, correct.

It would also be a violation of trapping regulations

- 617 -

IA

2 Q
3
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6 A

7 Q Okay. That wasn't otherwise available?

8 A

9 Q
10

II

12

I3

14 A

15 Q
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17 Q
18

19 A Correct.

20 Q
21

22 A Correct.

23 Q
24

25 A

What happens after that?

Well, we end up skinning them four at the lodge. The

next day we loaded the plane up. We actually fly over

to the set and check the set, and wc fly back to

Soldotna through Merrill Pass.

Okay.

MR. LEADERS: This is probably a good breaking point,

5 Q Okay.

Drops that and then he comes back to pick me up.

Okay. Picks you up, you get that wolf, thc wolf that

you dispatched?

Right.

Go to where the old snares were, pick up that wolf, as

6 A

7 Q
8

9 A

10 Q
II

12 A Correct.

13 Q And then head back to camp I assume, or the lodge?

14 A Correct.

15 Q

16 A

17

IX

19

20 Q
21

22

23

24

Judge.

THE COURT: Okay. All right, we'll takc a dinner break

and then we'll see you back here at 7:00. I'm going to

25 admonish you again please not to speak to other or anybody
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(l Okay, And by the express conditions on the permit the

2 permit was limited to the boundaries of the predator

3 control area?

4 A Correct.

o And that was all information you were aware of at the

(, time that the wolves were shot?

7 A Yes.

8 Q It's -- mis -- from -- and you and Mr. Haeg wereworking

9 in conjunction on this?

10 A Yes.

II Q Because all of the information he was awareof at the

12 time, too, is thatcorrect?

13 A Yeah. I can't testify to what he was really aware of.

14 believe he was aware, so.

15 Q I mean he's a master big game guide..

16 A Right. Right.

17 Q You'rea registeredguide?

18 A Right.

19 Q Those arc issues that areof verysignificant importance

20 to a guide, as far as .....

21 A Yes.

22 Q ..rules and regulations, what you can and can't do

23 and -- I mean same day airborne is one of the big ones,

24 right?

25 A Correct.

- 618-

I Q Okay. Jmean it would never-- he nevergave you any

2 indication he was -- he thought what he was doing was

3 legal, did he?

4 A No.

5 Q Or, in fact, I mean the first sealing certificate, the

(, first three wolves, you guys talk about it, you

7 falsified the location?

8 A Correct.

9 Q Because where they were taken was illegal?

10 A Yeah, where they were taken was illegal, outside the

II control area.

12 Q Okay. And there was no other authority for you to do

13 that legally?

14 A No.

15 Q Not undera huntingor trapping license?

16 A No, the predator control program did not allow us to

17 shoot them outside the area. That was a violation of

18 the program.

19 Q Right. Violation of the program as well as it was a

20 violation of hoth hunting and trapping regulations?

21 A That'sfor you to decide.

22 Q What?

23 A That's for the law to decide. I mean.....

24 Q As you understand them wouldn't it have been?

25 A WelL..

·619 -

I manner you took them where you did.....

2 A Right.

3 Q The last ones, correct?

4 A Correct, we were outside the area.

5 Q Outside the area, you were same day airborne if you were

6 looking in the context of eitherhunting or trapping?

7 A Correct.

8 MR. LEADERS: May I approach the witness, Judge?

9 THE COURT: Uh-huh,

10 Q Exhibit number 68, correct?

II A Correct.

12 Q Okay. Can you identify that?

13 A Yes, this is the sealing permit that I did down in

14 Anchorage fish and game along with the temporary sealing

15 that I filled out.

16 Q Okay. And what information did you put on this

17 temporary seal -- you filled out the temporary sealing

18 certificate?

19 A Right, basically I -- I put the Chekachatna River and

20 the Chuitna River as the areas where we shot the wolves.

21 Q Can you show us on the map where those locations are?

22 A No.

23 Q Not able to are you. It's -- they're not even on this

24 map?

25 A They're in this cutout.

- 621 -
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Q Oh. they're in the cutout. okay. All right. And can

2 you give us any idea as to how far they were across the

3 range?

4 A Jlist on the other -- other.,

Q Just the otherside of this rangehere?

6 A Yeah.

7 Q Okay. And those -- the wolves that you identified here,

X did they -- properly identify I guess the color of the

9 wolves that were taken, the six additional wolves

10 after..

11 A Correct.

12 Q ..the first sealing certificate?

-_.13 A Correct.,

14 0885

15 (Tape change)

164MC-05-17/SideA

17 0885

18 THE COURT: on record.

19 Q Does it also properly identify the male -- or the sex of

20 the wolf that was taken?

21 A Correct.

22 Q Okay. And does it properly identify the method of

23 taking wolves?

24 A No.

25 Q Okay. What docs it indicate?

- 622-

I A Correct.

2 Q Okay. Now I guess why all the false information all this

3 form then?

4 A As I stated, we had a lot of activity out there. Now

5 we're -- we're worried. We're just worried thatthere's

6 too muchactivity, we didn't want to drawadditional

7 attentionto the area.

8 Q Okay. The methods that you identify for taking them on

9 the scaling certificate. those would have been legal

10 take methods. correct?

II A Correct.

12 Q Okay. And you couldn't really identify them as trapped

13 or snared, would that be fair to say?

14 A Correct.

15 Q They weren't, right?

16 A Correct, they weren't.

17 Q Now what happens by -- or what happened to all these

18 hides and .- I guess, did you retain the skulls as well

19 out of the hides?

20 A We harvested the skulls when we skun the wolves.

21 Q Okay. Okay. And were all the hides and skulls taken

22 back to Soldotna with you then when you went?

23 A Yes.

24 Q What happened to all the hides and skulls?

25 A I took the hides to Anchorage to be sealed by fish and

- 624·

I A It indicates ground shooting.

2 Q Okay. In fact, they were -- each of those six wolves

3 were taken from the air, shot fromthe air?

4 A Correct.

5 Q Okay. How about the method of transportation?

6 A Snowmobile.

7 Q Okay. Again, that was inaccurate?

X A Correct.

9 Q The -- I guess the seal numbers, however, those did

I(I relate to the actual seals that were placed on?

1I A Yeah, fish and game put them on there.

12 Q They put -- because they placed those. Okay. Fair

13 enough. Now -- and the game managementunit is

14 identified as 16-B. Again, that's inaccurate as to

15 where those ~- all those wolves were taken in either 19-

16 C or B, is that correct?

17 A No.

18 Q No?

19 A Those wolves were taken in 19-D and one in 19-B.

20 Q Okay. Thank you. That's right, because the first three

21 were in 19-C?

22 A Correct.

23 Q 19-B is the one over by -- down the Stony River?

24 A Right.

25 Q The remainder of 19-D?

- 623-

I

2 Q
3 A

4 Q
5

6

7 A

8 Q
9

10

II A

12 Q
13 A

14 Q
15

16 A

17 Q
18

19 A
20

21

22 Q

23

24

25 A

game and then to take them to Alpha Fur Dressers.

Okay. So you took them to get sealed first?

And then processed.

Now that -- the sealing certificate we were just talking

about is two pages. You had first filled out and signed

the temporary sealing certificate, right?

Correct.

Okay. And you did that -- it states that it's -- the

info~ation you'recertifying that it's accurate under

penalties of... ..

Correct.

.....unswornfalsification?

Right. Correct.

And despite that you knowingly signed that with the

false information?

Correct.

And you and Mr. Haeg discuss exactly the information

that was going to put on there?

No. We discussed I would seal them in a differentarea.

I didn't know exactly what area I wanted to seal them in

at the time.

Okay. Okay. But you -- the two of you did discuss and

agree that they would be -- you needed to falsify where

and how they were taken?

We want - didn'twant to draw attention to the fact

- 625 -
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25 Q Dealt with Kevin Hacken there I believe?

- 626-

I Q Okay. That was something he advertized on the website

2 that he had, isn't that correct'?

3 A Yeah, I believe so. I have not looked at the website

4 personally,

5 MR. LEADERS: May I approach?

6 THE COURT: Uh-huh.

7 Q Have you ever seen this or this information? And I've

R handed you Exhibit 75, correct?

9 A Correct

10 Q Okay,

II A I've seen flyers that represent. but., ..

12 Q Same information on flyers?

13 A The same -- the same information.

14 Q Okay, It indicates a .- each hunter and trapper has

15 their own pilot guide airplane with at least six hours

16 of flight time and is guaranteed to beable to take home

17 at least one wolf or wolverine? The second paragraph

18 there, It's a little bit cut off on the end.

19 A Right

20 Q The -- now as a guide -- you're a registered guide, you

21 know you can't guarantee success, isn't that correct?

22 A That's correct

23 Q So that's not what that was doing, It wasn't guaranteed

24 and you would actually kill or take a wolf, was it?

25 A No,

- 628-

The -- you dropped all those -- all nine of those out at

Alpha Fur Dressers then, the hides?

Correct.

2 Q

J

4

5 A

6

7

R

9

10 Q
II

12 A

U Q
14

16 A It's a pretty desolate area, If you fly over the area

17 and you don't see any snowmobile tracks, you know, where

IR 19 --16-B, there's quite a few snowmobile tracks,

19 Q Okay, So kind of not wanting to draw attention was not

20 wanting to get in trouble with the law?

21 A Correct

22Q

23

24 A

that they were all shot out in 19. so we wanted to..

I guess why not? (mean don't you want to show there's

a hunch of wolves out there. you need to increase the

predator control down there?

We .- right. That would be -- be good. but now we know

we're outside the area, as I've stated. So we don't

v....ant to draw attention to the troopers. to whoever. who

wants to go, hey, these guys just came in with a sealing

permit for nine morc wolves. Let's go check it out.

But you could have at least sealed them by ground,

snowmachine take in that area, right?

Correct.

So why not do that at least? I mean, again, to show,

gee, you really need to be controlling out here, there's

15 a lot of wolves?

- 627-

I Q What was it guaranteeing?

2 A That you'd get a wolf or a wolverine hide,

3 Q A wolf or wolverine hide?

4 A At least one wolf or wolverine is what it says, correct.

5 Q Okay, And you had seen clients of Mr. Haeg's under that

6 -- come in under that I guess hunt or whatever?

7 A Just one -- or two, actually, Or a husband/wife carne in

R under that.

9 Q Were they both successful in actually killing, taking on

10 their own?

II A No,

12 Q No. Were either of them successful?

13 A No,

14 Q Did they get to take home a wolf or wolverine hide?

15 A I don't know,

16 Q You don't know, Okay. You believe they would have

17 based on"

18 A 1 believe they probably would have.

19 Q Is that what you understood the offer to mean? You get

20 a wolf or wolverine hide guaranteed?

21 A Guaranteed for the cost of the hunt, yeah,

22 Q Okay, Not like a carcass or anything like that?

23 A Right.

24 Q 1mean that wouldn't make much -- it wouldn't be too

25 attractive on (indiscernible) clients?

- 629-

That was onc of the hunts ML Haeg offered then?

Okay, Well, he works there, okay, And you dropped the

hides off under Mr. Haeg's name, correct?

Correct.

him?

Yeah, I think I had six martins and one mink that I had

trapped,

Okay, A different trap set or.....

They were trapped in Unit 13 up by Talkeetna,

The -- have you participated in any other wolf hunts

with ML Haeg?

I went out the winter prior to 2004 and I didn't

actually guide, it was my first time out to the lodge in

the winter time, 1had basically ran the lodge while

ML Haeg performed the -- the hunt

And what -- that was -- was it that sarne type of hunting

for wolves or was it something different?

That was something completely different. That's with

clients and -- and stuff where they were going to locate

kill sites, land, Dave always carried the tents with

him, land and then try to get up on the wolves the next

day.

Okay,Q

25 A At the time, correct.

I A I believe that's correct. He's the worker there, so.

2 Q
3

4 A

5 Q You also -- did you also provide other furs to be-- for

6

7 A

R

9 Q
10 A

II Q
12

13 A

14

15

16

17 Q

18

19 A

20

21

22

23

24
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to get a hide. docs it?

No, it doesn't.

(Whispered conversation)

But with regard to guaranteeing -- what about in

trapping? You can guarantee trapping, couldn't you'?

I -- I know no regulation that you can't guarantee

trapping.

Q All right. So if you went trapping and you didn't get

-- you know, I mean if, you know. you could guarantee

that if you didn't get one I guess you'd get your money

back, right?

That would be logical, correct, on a guaranteed.

Mr. Zellers, why did you shoot that wolf with that .223

caliber rifle, the one that YOu finishe-d ofrthat fell----

in the icc and brought it out, finished it off?

I used the .223 primarily because it was listed on the

back of the permit. The .....

What was listed on the back of the permit?

The method that -- you could usc a shotgun from the

airplane. Once you got on the ground you could not

shoot with the shotgun, you had to usc a rifle, so. And

that's why I was using the rifle, to dispatch for wolves

once I was on the ground because the permit listed that.

Q Even though you were outside of the permitted area,

you're still trying to comply with the permit

A No.

2 () And I'm assuming -- now, Mr. Hacg didn't do taxidermy

3 work himself did he?

4 A Not that I'm aware of, no.

5 Q So -- that you're aware of. It wasn't like a wolf or

() wolverine mount or something like that?

7 A No.

I

2 A

3

4 Q
5

6 A

7

R Q The -- oh, all the wolves that were taken out there, 8

9 whose wolves I guess were they to be called? Your's or 9

10 Mr. Haeg's or someone else's? 10

I I A Primarily Mr. Haeg's, I was going to get-- get a II

12 couple of them for.. 12 A

_13_ Q__Okay, _So.m~Cl.fthem ,:",:,,,-going_toMr. Haeg" ~ Q
14 A (Pause). 14

15 MR. LEADERS: All right, thank you, sir. I don't have 15

16 any other questions. 16 A

17 THE COURT: Mr. Robinson? 17

18 TONY RUSSELL ZELLERS 18 Q

19 testified as follows on: 19 A

20 CROSS EXAMINATION 20

21 BY MR. ROBINSON: 21

22 Q Mr. Zellers, with regard to that ad. Where docs it say 22

23 that somebody is going to get a hide? 23

24 A It doesn't say in there. 24

25 Q For their $4,000 they were going to get a hide? 25

- 630- - 632 -

conditions?

What was your understanding?

My understanding was for them to be tanned so that we

could sell them later.

Now was it Mr. Haeg's intent to sell the hides that -­

from the wolves that were taken?

MR. LEADERS: Objection, calls for speculation.

Well, had you talked to Mr. Haeg about... ..

MR. LEADERS: Calls for hearsay.

.....taking them up to .....

MR. ROBINSON: Now wait a minute. You opened the door by

him taking these furs up to Alaska Fur Dressers.

MR. LEADERS: I opened the door to an issue .....

MR. ROBINSON: On behalfof Mr. Haeg.

MR. LEADERS: ..... (indiscernible)inadmissible evidence,

Judge.

MR. ROBINSON: On behalfofMr. Haeg.

THE COURT: Well, but the way your question was phrased

it's calling for hearsay. lfyou want to rephrase your

question.

Q Did you understand why you were delivering those furs to

-- or those hides to Alaska Fur Dressers for Mr. Haeg?

Yes.

- 633 -

I

2 A Correct.

3 Q
4

5

6 Q
7

8 Q
9

10

II

12

13

14

15

16

17

18

19

20

21 A

22 Q
23 A

24

25 Q Now under the predator control prograrn,ifyou abided by

So you had to buy one?

MR. LEADERS: Objection, (indiscernible) states.

Oh, all right, I'm sorry.

THE COURT: Please respond verbally.....

Sorry, Your Honor.

THE COURT: .... to the questions.

Jimsorry, Your Honor.

And according to that advertizement if you wanted a hide

you had to buy one? The only thing mentioned about a

hide is for sale, right?

Correct. For pelts, yes, hides.

So it could have been that Mr. Haeg was maybe trying to

guarantee a hunt or so, but really couldn't guarantee

that, but that doesn't necessarily mean somebody's going

- 631 -

4 Q

I A lt doesn't say hide at all in there.

2 Q You never knew of him giving anybody a hide, did you?

3 A No, I did not.

In fact, if you look at the second page, if you wanted a

hide you had to buy one, didn't you?

Tanned pelts for sale.

Pelts arc hides, right?

Correct.

5

6 A

7 Q
8 A

9 Q
10

II A (Pause)

12 THE COURT: Well, first of all, Mr. Zellers, you have to

13 say yes or no. The tape can't hear your head nod, so

14 A

15

16 A

17

18 A

19 Q
20

21

22 A

23 Q

24

25
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all the conditions of the permit, could you sell --

2 could you keep the hides themselves'!

3 A Yes.

4 Q So you had a commercial intent in mind with regard to

the hides. right?

6 A Correct. To onset someof the cost of doing the

7 predator control.

R Q I believe in your testimony you had said tbat Mr. Haeg

9 was interested in Board of Game hearings. How did you

10 know he was interested in Board of Game hearings?

11 A We talked quite a bit about it prior to us actually

12 going out and doing the predator control. I knew Dave

1J was •. that Mr. Haeg was going to the .. to the Board of

14 Gamc and I knew he had been active as far as testifying

15 on the Board ofGame in previous years.

16 Q When you shot those nine wolves, Mr. Zellers, in your

17 mind what kind of activity did you think you were doing?

1R A I was doing predator... ..

19 MR. LEADERS: Objection, calls for·· it's irrelevant

20 what » Mr. Zellers mind set is not at issue in this trial.

21 MR. ROBINSON: Oh, yes, it is because they were a team,

22 as I recall it.

2J MR. LEADERS: Mr. Haeg's mind set is. That would ....

24 MR. ROBINSON: Not .. as I recall .. as I recall the

25 testimony that was elicited from Mr. Zellers, they talked

·634·

over, made decisions together, they were a team.

2 MR. LEADERS: And those issues go to Mr. Haeg's mind ..

3 MR. ROBINSON: Well, but they also go to -> well, they

4 circumstantially go to Mr. Haeg's state of mind.

THE COURT: (Pause) The objection is overruled, you can

6 ask the question.

7 Q You can answer the question, Mr. Zellers.

8 THE COURT: You can answer that.

9 A In my mind I was doing predator control for the state.

10 MR. ROBINSON: That's all the questions I have. Oh, no,

11 wait a minute. (Indiscernible).

12 (Whispered conversation)

13 Q Now, Mr. Zellers, I'm handing you what's now been marked

14 as Defendant's Exhibits I and 2.

15 THE COURT: How about A and B.

16 MR. ROBINSON: Oh, I'm sorry.

17 THE COURT: Please.

18 MR. ROBINSON: A and B.

19 A A and B.

20 THE COURT: You can't take

21 A You've got to mix them up.

22 THE COURT: Yep. They have different color stickers....

23 Q A and B.

24 MR. ROBINSON: Did you make the corrections on those?

25 MR. LEADERS: No. Which ones have you got as A?

·635·
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I (Whispered conversation)

2 Q A and B. My (indiscernible). And could you identify

3 what those are, sir?

4 A Those arc addendum to the permit to take wolf using

5 aircraft in 19-D cast lor a year, 2003 to '04.

6 Q And there's an addendum to permit number 12?

7 A It is, correct.

8 Q And that's where you .. is that the one where you had

9 thc gunner's permit and Mr. Haeg had the pilot's permit

10 for the...

II A Correct.

12 Q .....predator control program?

1J A Right.

14 Q You rememberreceiving these don't you?

15 A Yes, I remember seeing them.

16 MR. ROBINSON: I'd like to move for admission of A and B.

17 MR. LEADERS: No objection.

18 THE COURT: Okay, A and B will be admitted.

19 (Defendant's Exhibits A & B admitted)

20 (Pause)

21 (Whispered conversation)

22 THE COURT: Anything else?

2J MR. ROBINSON: That's it.

24 THE COURT: Okay.

25 MR. ROBINSON: I don't have any further questions.

·636·

I THE COURT: Mr. Leaders?

2 TONY RUSSELL ZELLERS

3 testified as follows on:

4 REDIRECT EXAMINAnON

5 BY MR. LEADERS:

6 Q Mr. Zellers, I'll refer you to back to Exhibit 75, the

7 Internet printout. The·· on the second page there are

8 a listing of pelts for sale, or the prices for pelts,

9 hides for .. if you want to purchase them, correct?

10 A Correct.

I I Q Okay. Nowhere on there .. but that's under a separate

12 subsection, I guess, than the discussion about the

IJ guaranteed wolf hunt, correct?

14 MR. ROBINSON: Objection, leading.

15 THE COURT: You want to rephrase your question.

16 Q Is it under the same section or series of material as

17 the stuff about the guaranteed wolf hunt?

18 A It's all under the Alaskan wolves page.

19 Q The » it's all on the sarne page. There's a .. it talks

20 about .. the first page of the printout talks about the

21 guaranteed wolf hunt. Each hunter/trapper.. ...

22 MR. ROBINSON: Or trapping. It isn't just limited to

23 hunting.

24 MR. LEADERS: 1said each hunter or trapper.

25 Q Has their own pilot guide airplane, at least six hours

·637·
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of flight time, is guaranteed to he ableto take homeat

2 least one wolf or wolverine. right?

3 A Correct.

4 Q Okay. It goes through some other stuff, talks about the

S other animals. the costs involved and it indicates that

that there, all that is included in that _. here that

guaranteed, able to takehome a wolf or wolverine is

included in the price of $4,000, correct? That's « is

that how you read that?

Correct. Correct, yeah.

On the top of the second page it then starts discussing

_. gives some background or experience of Mr. Haeg,

correct?

6

7

8

9

10 A

II Q
12

13

14 A Correct.

15 Q And then there's a line, if you're interested in this

16 please let us know. That's that guaranteed wolf hunt,

17 right?

18 A 1-- yeah.

19 Q And then below that it indicates tanned pelts for sale?

20 A Correct.

21 Q Indicated a different section. Did you notice anything

22 in the first series, I guess the first page and the top

23 of that second page where it's discussing you'd be

24 guaranteed to be able to buy a wolf, in addition to the

25 4,000 you're paying?

·638·

I A Guaranteed to buy a wolf?

2 Q Yeah; it doesn't say anything about being able to guam

3 .. that you're guaranteed to buy « be able to buy a

4 wolf, does it"

5 A Well, unless you pay 4,000 for the hunt.

6 Q Right. What you're also .....

7 A I mean .. I •. I don't .. I don't really understand what

8 you're trying to get here. It says, you know, we have

9 on several occasion shot or snaredfive wolves in the

10 same day.

I I Q Sure. I guess what I'm trying to get at is the listing

12 of hides or pelts for sale isn't a part of the

13 guaranteed wolf hunt or trapping experience?

14 A Probably not.

15 Q Okay. It's simply indicating you can buy these hides,

16 the pelts if you want to?

17 A Correct.

18 Q Docs it seem to restrict only those people who have

19 already paid $4,000?

20 A No.

21 Q Okay. So anybody could purchase, according to what you

22 see there, these hides .....

23 A Correct.

24 Q Either the wolf, the wolverine, lynx, martin, and a fox,

25 whatever. So to get the wolf under the hunting or

·639 -

I

2

3

4 Q
5

6 A

7

8 Q
9

10 A

II

12 Q
13

14 A

15 Q
16 A

17 Q
18

19 A

20 Q

21

22

23 A

24 Q

25

I didn'twant him - he was up on an icc -- ice edge, so

I just wanted to peak over and get him so he wouldn't

fall back into the water and be all wet.

Okay. Even though it's going to do considerably more

damage than the .223 would do?

I'm not reallyworried aboutdamage, I'm worried about

getting the wolves taken care of.

I thought you wanted these for the commercial purpose of

being able to tan them and sell them?

I wanted -- the purpose we were out there was for the

predator control program.

And that's interesting because you've been huntingout

there for years, right?

Correct, five years.

Five yearsyou'vebeen guiding out there?

Yes.

And Mr. Haeg's been hunting out there for more years

than that, right?

Right.

And the area .. you're saying you were engaged in .• you

believed you were engaged in predator control,even

though you're not in the permit boundaries?

Correct.

And so the permit you had didn't authorize you to do any

predator control where you were taking any of these nine

·641 .
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wolves'! Q And Mr. Hacg wasn't guiding?

It was outside the permit area. correct. 2 A No.2 i\

J 0
4

6

7 i\

8 0
9

10 i\

II 0
12 i\

IJ Q

14

15

16 A

17 Q

18

19 A

20 Q

21 A

22Q

23

24

25

Right. And so that permit didn't change your status in

March of 2004 from any status you had in the five years

previous flying around out there and seeing wolves all

over?

Not that I could sal', no,

Right. Is that -- did you commonly engage in that form

of predator control, shooting wolves from the air?

No. No, I didn't. Until I got the permit.

And you knew the permit didn't authorize that area?

Correct.

And you knew that just like in years past, it was just

as illegal at that point in time as it had been in years

past?

Correct, I was violating the pennit.

Well, in the years past there weren't even pennits that

would have authorized it. You didn't., ...

Well, I didn't do ··1 didn't do it in years past.

Right.

And I can't talk about... ..

I guess why didn't you? I mean if you're just .- you're

out there doing it now and the permit doesn't authorize

it, I don't see now that in 2004 you were out there

doing it, under this predator control .- why didn't you
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You said you had never been involved in aerial shooting

ofwolves before you got the permit, isn't that.,

That's correct.

Now you also testified earlier that there were times

when you and Mr. Haeg were, in fact, intend to shoot

wolves in the permitted area because you were looking

for some to shoot, right?

Correct.

So you were pursuing them, weren't you?

Correct. We were following tracks, pursuing tracks.

All right. So that is a form of taking, isn't it?

I would say so.

And that was within the permitted area, right?

Correct.

And that was lawful, right?

Correct.

So did your state of mind change any from when you were

doing that to when you stepped out of the boundaries?

No.

(Whispered conversation)

On this advertisement, Exhibit number 75, is that

limited to just hunting or is it also trapping?

It says trapping. Hunter/trapper, and it says also down
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testified as follows on:

1 there on several occasions we've shot or snared five

2 wolves in a single day. And everywhere I see another

3 hunter/trapping, hunting/trapping. Licensed.

4 Q So it was also the trapping aspect?

5 A Correct.

6 Q Now I think Mr. Leaders asked you whether or not you

7 knew whether Mr. Haeg has hunted in these areas. When

8 you .- for the five years that you've known Mr. Haeg,

9 have you known him to actually personally hunt himself?

lOA Personally hunt himself?

II Q Right.

12 A No. Other than just his guiding.

13 Q Right, but I mean himself going...

14 A Right.

15 Q ..... out and personally hunting?

16 A No.

17 Q But he has personally trapped, right?

18 A Correct.

19 MR. ROBINSON: Thank you, Mr. Zellers, I don't have

20 anything further.

21 TIlE COURT: Mr. Leaders, anything else?

22 MR. LEADERS: I don't have any further questions for Mr.

23 Zellers, but the state is going to seek to -- provisionally

24 seek admission of Exhibit 25. I'd ask we wait until you make

2S final determination until the conclusion of this trial in

No. I knew « I willingly knew that I had violated the

boundaries of the permit in the program.

And .- but actually you didn't violate the permit

itself, or you weren't under the authority of the permit

itself when you took any of those wolves?

Correct.

MR. LEADERS: I don't have anything further.

THE COURT: Mr. Robinson, anything else?

MR. ROBINSON: Yeah.

TONY RUSSELL ZELLERS

Mr. Zellers, when you and Mr. Haeg were out in areas 19·

D, 19-C and 19-B and you shot those wolves were you

guiding?

No.

RECROSS EXAMINAnON

BY MR. ROBINSON:

2 A

do predator control in the years prior?

The state didn't have the predator control program, so

3 it's not in my mind and I wasn't active in the predator

4 control program.

5 Q Is it your belief that because the state enacted a

6 predator control program that gave you the authority or

7 the ability to engage in predator control wherever you

8 wanted to?

9 i\

10

II Q

12

13

14 A

15

16

17

18

19

20

21

22Q

23

24

25 A
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THE CLERIC Please state your name and spell your last
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STATE OF ALASKA V DAVID HAEC 4MC-04-24 Cn.
case there's any other added marks made to -- throughout

2 further testimony. I don'twan~ to foreclose the possibility

3 of any other testimony marks ..

4 THE COURT: That would require marks on it.

5 MR. ROBINSON: That's okay. I mean -- ifMr. Leaders is

6 saying thathe would like to wait until the defense has

7 (illdiseernihle)-- if the defense (indiscernible) to admit

R Exhibit 25....

9 THE COURT: 25 isn't it, madam..

10 MR. ROBINSON: I don't have any...

II THE COURT: Well, you want it admitted now and just..

12 MR. LEADERS: I just -- because I have no further

-' Lquestions.for Mr..ZeIlQs~Ihave no-'fi..,urt"h"'e"r"-..."'..'--- _

14 THE COURT: Okay.

15 MR. LEADERS: .....witnesses to present, so I'm closing

16 my case.

17 THE COURT: Okay.

IR MR. LEADERS: Before I close my case I want to present

19 to the court I'm seeking admission ofExhibit 25, but I'm

20 going to wait for -- or askthe court to reserve >- thatthe

21 possibility for amendment through further testimony.

22 THE COURT: Do you have any objection to that, Mr.

23 Robinson?

24 MR. ROBINSON: No.

25 THE COURT: Okay. All right.
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14 THE COURT: Okay. Mr. Buist, I think is in the

15 courtroom. Sir, if you'd come up and stand in front of the

16 middle padded chair there, the gray witness chair, and face

17 the clerk.

18 (Oath administered)

19 MR. BUIST: I do.

20 THE CLERK: You may be seated.

21 PETER BUIST

22 called as a witness on behalf of the defendant, testified as

23 follows on:

24

25

2

3

(Plaintiffs Exhibit 25 admitted)

THE COURT: Is Mr. Zellers free to go then?

MR. LEADERS: I have no -- I ask that he be released from

I name for the record.

2 A I'm Peter Buist, B-u-i-s-t

3 THE CLERK: B-u-i-s-t?

4 suhpoena. Thank you, Mr. Zellers.

THE COURT: Okay. Thank you, Mr. Zellers. Try not to

6 get wet. Is the state resting?

7 MR. LEADERS: And just -- I am resting. The state is

8 resting its case, Judge. Actually before -- can Ijust

9 confirm then all exhibits so -- to date there are -- to this

10 point that..

II THE COURT: I have 80.....

12 MR. LEADERS: Through 83 are all admitted?

13 THE COURT: Oh, that's the last number I have. Let me

14 douhle check. (Pause) 83. To 83. Yes, to 83 are admitted

15 then.

16 MR. LEADERS: Thank you, Judge, and then I do rest the

17 state's case in chief.

18 THE COURT: Okay. Ladies and gentlemen, the state's

19 concluded its case which means that we have a few things we

20 need to take care of administratively before we can proceed

21 any further. It's about 20 until. Why don't we start back

22 up at 8:00 o'clock. Okay? All right, we won't go.....

23 UNIDENTIFIED JUROR: (Indiscernible).

24 THE COURT: We won't go much .; I don't know how much

25 later. We'll see, but I think -- I don't think it will be

·647 -

4 A Yes, ma'am.

5 THE CLERK: Your occupation?

6 A I'm a retired state employee.

7 THE CLERK: And what town do you live in?

8 A Fairbanks.

9 THE CLERK: Thank you.

10 THE COURT: Go ahead, Mr. Robinson.

II MR. ROBINSON: May I question Mr. Buist from the sitting

12 position?

13 THE COURT: Sure, sure.

14 BY MR. ROBINSON:

15 Q Mr. Buist, you live in Fairbanks?

16 A Yes, sir.

17 Q How long have you lived there?

18 A 34 years.

19 Q And are you married?

20 A I was, I'm widowed.

2 I Q You have children?

22 A I have one son.

23 Q And does he live in Alaska?

24 A He lives in Fairbanks now.

25 Q Okay. You mentioned that you were a retired state
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employee, What position did you retire from'!

2 A I was a foresterand wildland fire fighter forthe

3 Division of Forestry.

4 Q And for how long did you do that work"

:) A 28 years.

6 Q Otherthan your public service as a fin: fighter lor the

7 Division of Forestry have you done any otherpublic

8 service tor Alaska?

9 A I have served on several boards and commissions hereand

10 there for various governors.

II Q Okay. Can you give us an example of what boards and

12 commissions you have served on?

13 A I was appointed by Governor Cowper to the Guide

14 Licensing and Control Board and later to the -- by

15 Governor Hickel to the Alaska Big Game Commercial

16 Services Board. I served several yearson each of

17 those. I served on the Governor's task force on guiding

18 and game. Governor Cowper's task force on guiding and

19 game in the late 80's, and most recently I served one

20 term on the Alaska Board of Game. I was not reappointed

21 in March when my term expired.

22 Q And what term did you serve on the Board of Game? What

23 as the ..

24 A It -- it was -- it was an unexpired term from the last

25 administration. I -' I .. I actually was -- had that
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( Aurora Court Reporting )

lor wall' population control'!

Yes, sir, in -- in several instances. I believe a total

of five areas thatarcauthorized for -- lor wolf

control presently, and I was involved in the discussions

of -- for all of those. One -- one was an areathat had

been approved by a previous board some time ago hutthe

governorrefused to implementthe -- the wolf control

plans, and thcn we re-authorized thatafter I was on

board.

All right. And do you remember when that was re­

authorized?

I do not, I'm sorry.

I'd like to take your attention now to December, 2003 up

through March 01'2004. And ask you whether or not you

remember the implementation of a predator control

program for wolf population control in the McGrath area,

what would be known as game unit 19?

I remember hoursand hoursof testimony and discussion.

Whether I remember all the details may be a little

problematic, but the -- the 19-0 east project was

something thatwe spent a lot of time on, yes, sir.

And when the board adopted that program, the

implementation, what was the intent of the board

regarding the activity that a permit holder would be

engaged in if he or she were to get involved with the
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20

21 Q

22

23

24

25

appointment in February of 2003 and served until March

01'2005.

Inaddition to your public service on boards and

commissions do you also -- have you been involved in any

civic activity?

Various boards and directorships and that sort of thing,

including rny » my local area fire department, Steese

Volunteer Fire Department. Jserved on the Fairbanks

Advisory Committee to the Boards ofFish and Game for

somewhere between 15 and 20 years. ] -- I have been on

and off the president of the Alaska Trappers Association

for almost 20 years.

So areyou a trapper?

I fancy myselfa trapper, yes, sir.

And for how many years have you done trapping?

Even before I came to Alaska in the early 70's I -- I've

trapped since I was probably 10 years old.

Big game, fur bearers or small game (indiscernible)?

Trap fur -- fur bearers. 1·- I also hunt. I also have

a guide license.

lid like to drawyourattention now, Mr. Buist, to your

service as a Board of Game member, in 19 -- in 2003 to

2005. During the period of time that you were a member

of the Alaska Board of Game were you involved in any way

in the -- what's knowna" the predator controlprogram
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I

2

3 A

4 Q
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6 A

7 Q
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II

12 A
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19

20

21 Q
22 A

23

24

25

taking of wolves underthat program in the predator

control area?

I'm not sure I understand the question. I'msorry.

Well, I take it that the Board of Game ordinarily deals

with issues of hunting and trapping?

Yes, sir.

My question to you is, when the board approved the

implementation of the 19-0 east predator control

program, whatwas its intent regarding the activity of

people involved in taking wolves underthat program, in

terms of hunting and trapping?

I -- I think I understand. We were adamant that it not

be considered SPOIt hunting or trapping or subsistence

hunting. That it was to be purelya control project.

It was not to be related to those others. And, in fact,

there's a-- there's a regulation in -- thatsays that

the control projects and the -- the work done in them is

-- is ,- has basically nothing to do with Ihe -- with

the other regulations that govern sport hunting and -­

and trapping.

And why was that?

Well, part-- part of it was we were -- we were

cognizant of the public relations problems, if you will,

that would ensue if this was perceived as being

something that was being done for recreationor for
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sport. And it -- it wasour intention to not -- not so

2 much to remove wolves as to rebuild a declining moose

_) population in 19-D. That -- that was the objective.

4 The -- the way that we decided to do that was by

removing some wolves and bears.

6 Q Now you've been a trapper you say for -- since you were

7 10'1

X A Yes. sir.

') Q I'd like to talk to you about your understanding -- and

10 you've been president of tile trappers association in

II Alaska?

12 A Yes. sir.

13 Q And for how long have you been that?

14 A Some -- somewhere between 15 and 20 years. Probably

15 closer to 20. There's not very many people that want

16 that job,

17 Q Okay. In your experience as a trapper are you familiar

I R with any customs in the trapping industrywheresomeone

19 turns over theirtrapping line to someone else for

20 (indiscernible)?

21 A I've -- I've done that sort of thing' myself and -- and

22 had people give me portions of their line as well. If

23 somebody is -- say somebody is sick or has to go to town

24 or something and they say, well, you're out in that area

25 anyway, would you -- would you take care of that line,
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All right. And if you can recall, do you ever recall

Mr. Hacg coming before the board to testify about the

predator control program implementation for the wolf

populationcontrol and the increaseof moose population?

I -- I don'tknow, sir. We -- we hear from -- always

fromhundreds of people and if you count the written

testimony this time, thousands. So it -- I -- I just --

I don't remember everybody that comes before the board.

Now this wolfpopulatioo control program was a fairly

controversial program?

I think that's safe to say.

Because therewas some opposition to it, as well court

order?

Yes, sir.

And as I understand this 19-D east program was to be an

experimental program?

That -- that was a decision on the -- on the part of the

Department of Fish and Game, not the -- not the Board of

Game. But, yes, that was the -- ultimately that was the

decision, yes, sir.

And it's also my understanding -- forgive me ifI'm

wrong, but the hoard had approved a population control

program many years before the Alaska Department of Fish

- 656-

I you know, just give me the gear at the end of the -- end

2 of the season, you can have the fur, but now it's--

3 it's your'sto -- to check and take care of.

4 That's..

5 Q And so that's customary in the trapping.....

6 A It's -- it's not -- not uncommon.

and Game actually implemented it, right?

Yes, sir.

What was the relationship between the board approving it

and the Department implementing it?

Well, the -- the -- the board had and has the -- the

legal responsibility to develop the implementation plan

and then that is - is integrated into the regulations

in the 5 AAe. But the --the actual implementation was

something that the Department did. And, in fact, in -­

well, I don't remember what meeting it was, but it-- at

some meeting the --the board delegated their authority

to determine the specific permit conditions and that

sort of thing back to the Department ofFish and Game,

Was there a lag of time between the time the board

actually approved the predator control program and in

fact when it was implemented by the Department?

Yes, sir, several -- several years. It was originally

approved by a -- by a prior board during the last

administration and -. and it wasn'tuntil after -- after

the -- the new board, for lack of a better term, because

it was almost a complete turnover. It wasn't until then

and a -- and a new theory of how to go about business in

the Department of Fish and Game, in the - under the

Murkowski administration, that anything actually

happened.

I
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it.

All right. And once the decision is made that someone

else takes over theirtrap line who then becomes

responsible for closing it up for the season?

Well, in -- in terms of custom it's the personwho now

is -- is checking the line. I -- I have no idea whether

there'sany basis in law for that, but like manyother

things that trappers do, buying and selling trap lines,

and -- and that sort of thing, that the custom is that

the person who agreedto take careof the ~- the -- it

may only be a couple of setsor it may he a whole trap

line, then that -- then that person is responsible for

passing. We -- we have -- we have spoken before.

All right. Have you ever seen him attend any of the

Alaska Board of Game members -- I mean the Alaska Board

of Game meetings?

sec him over.....

7 Q
g

9

10 A

II

12

13

14

15

16

17

18

19 Q Now do you know Mr. Haeg, David Haeg? I mean can you

20

21 A Just in --1--1 can see him. Yeah, sort of in -- in

22

23 Q
24

25
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MR. ROBINSON: That's all the questions I have. Thank

2 you. Me. Buist.

3 TilE COURT: Thank you. Mr. Robinson? Mr. Leaders.

4 MR. LEADERS: Yeah. (indiscernible).

THE COURT: Okay.

6 (Pause)

7 PETER BUIST

X testified as follows on:

9 CROSS EXAMINATION

10 BY MR. LEADERS:

I 1 Q So this program out here in 19-0 east, the McGrath area,

12 it -- haveyou-- you said there wasa lot of time spent

13 on it, a lot of discussion?

14 A Yes. sir.

15 Q And a lot of work by the board, the Department, put this

16 program into place...

17 0475

18 (Tape change)

19 4MC-05-17/Side B

20 0475

21 THE COURT: We're back on record.

22 Q As well as involved a lot of input from the local

23 communities, is thatcorrect?

24 A The -- the board takes testimony from you know anybody

25 who wants to testify to the board. And prior to the
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I board I was on making some of the decisions that we did,

2 there had been meetings in McGrath, promises made by the

3 administration and various people in it, noneof which

4 hadcome to fruition.

Q The program though as currently -- I guess implemented

(, or designedout here,there was a give andtake between

7 the locals -- the local community as far as them giving

X up certain hunting rights, that type of stuff, in order

y to bring this predator control program in their area to

10 fruition?

11 A Most of that took place before I was on the -- on the

12 hoard. There was -- there was obviously a lot of -- a

13 lot of interest in - in McGrath in seeing anything done

14 because thesituationwas becoming so grimand-- andit

15 kept getting put off and put off and there was a lot of

16 frustration here. And -- and I've - I mean I observed

17 whatwas going on but I was not -- I was noton the

18 board while most of that - most of those throws were --

19 were occurring. I did travel to McGrath at that one

20 time for something we calied a wolf summit out here, and

21 that sort of thing, but the -- by -- by the time I was

22 on the board most of the -- most of the discussion and

23 the -- the agony of the meetings was between the Board

24 of Game and outside animal rights groups.

25 Q Okay. But I guess what I'm trying to get at is the way
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sir.

Okay. And so that was one of the things that did -- one

of the requirements or restrictions thatdid continue in

place here?

Yes, sir, we -- we didn't-- we respected the -- what

the local community thought and didn't -- didn't want to

change that.

Okay. Because their investment in the program to see

if....

Yes, sir.

.....it becomes a success. Now the -- so the locals

have given up a lot in thatsense in orderto sec this

program.....

I would agree.

.....be successful?

Yes, sir.

Okay. The -- you said as far as what was the -- the

questions regarding the intent of the board regarding

implementing this program under -- and its relation to

hunting and trapping laws and regulations. And you said

that they were adamant that it not be sport hunting, not

be trapping, not be subsistence hunting. Any of those

things?

Correct. And -- and, in fact, that -- that is in the

regulation that the -- that the control programs operate
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A That's fair to say.

2 Q Because if the program's not strictly adhered to, the

3 conditions of permits, those types of things could

4 jeopardize public perception ofthe program"

5 A Yes. sir.

6 Q
7

8

9

10

II

12 A

13

14 Q
15

16 A

17 Q
18

19

20

21 A

22 Q
23

24

25

I part of that is out of concerns for interaction with the

2 Airborne Hunting Act? Federal laws that would prohibit

3 this type of activity if it's termed hunting, for

4 example?

5 A That -- that was a consideration, yeah, a part of it,

6 yes, sir.

7 Q Okay. So by defining it if you're - defining this

8 predator control activity as specifically non-hunting

9 you've got -- it helped get around the federal Airborne

10 Hunting Act?

II A It would -- of course, we don't want to get around

12 federal regulations, we want to operate within them.

13 But it would certainly assist the attorney general's

14 office when the inevitable lawsuits came as they did.

15 Q Uh-huh, Okay. And so that was one of the primary

16 incentives for not classifying it as hunting program?

J 7 A I don't know whether it was the primary one, it was --

18 it was a consideration.

19 Q As well as -- I mean you identified one other, the

20 public perception?

2 I A The public perception is something that, believe it not,

22 the Board of Game always worries about.

23 Q Okay. And so I'm -- I would assume that issues such as

24 strict adherence to the program, that type of stuff, are

25 of grave concern to the board?
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game management objectives in a designated geographic

area?

Yes, sir.

And so by its definition -- let me ask. I mean doesn't

that by its definition predator control is limited to

specific programs authorized and implemented, isn't that

correct? By the board and the Department?

Yes, sir.

Predator control is not a new method for taking fur

bearers or big game generally?

The -- the act itself is -- is not, but under -- under

these statutes and regulations it is -- it's new in that

regard.

But it doesn't -- it doesn't create a general new -- I

mean we've got hunting, we've got trapping, there's

subsistence hunting by definition, as well. As

different means of taking game or fur bearers, is that

correct?

Well, there -- there are various methods and means that

are allowed that -- or to be more specific there are

sections in the - in the statutes and the regulations

of methods and means which are prohibited, yes.

Right. And they're -- each of these methods and means

are regulated, right?

Yeah, by virtue of the fact that they're in the statutes
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and regulations, yes.sir. I Q

2 Q There's no general authority to takegame or fur bearers 2 A

3 or anything in the state of Alaska. You need to have a 3 Q
4 grantof authority eitherthrough a hunting license, 4

trapping license? It's just.. A

6 A Well. I'm ~. I'm no lawyer. 6 Q

7 Q Okay. Well, that you're aware of' 7 A

8 A But there's a section of the Alaska Constitution that 8 Q
9 says that -- that the natural resourcesareavailable 9

10 for the common use of the people. To me that does what 10 A

II I think you're implying. II Q
12 Q So that means -- so I guess what I'm implying or asking 12

IJ is, does that mean to you that you don'tneed a license, IJ A

14 you don't need either a hunting or trapping license to 14

IS take fur bearers or big game? 15

16 A Forme. no. 16

17 Q Okay. In fact, because those methods of taking are 17 Q
18 regulated, right? 18

19 A Yes, sir. 19

20 Q Okay. Through -- they're regulated and authorized in 20 A

21 specificcircumstances? 21 Q
22 A Yes,sir. 22 A

23 Q Okay. And now the predator control didn't create a 23 Q
24 general authorization, did it? Such as hunting or 24

25 trapping? 25 A

- 666-

I A No, there were conditions on the -- on the permits, 1 Q
2 Q Okay. And it's according to the definition we discussed 2 A

3 of game management program, and that's what predator 3 Q

4 control is, it's a game managementprogram, correct? 4

5 A Yes, sir. 5 A

6 Q Okay. It's only applicable - predator control as an 6 Q
7 authorized means or an activity is only applicable or 7

8 authorized undera specified game management program? 8

9 A Well, under -- under -- if -- it's -- it's authorized by 9 A

10 a specific permit to participate in thatactivity. 10 Q

II Q And it'sonly authorized within the confines of that II A

12 specific program, correct? I mean.. 12 Q
13 A Yes, sir. Yeah. 13

14 Q Okay. So if you get -- there isn't -- you don't have a 14

15 -- you can get a hunting license to hunt throughout the 15

16 state of Alaska, right? 16 A

17 A Yeah, I mean there are also closed areas, but... .. 17

18 Q But, yeah, and ..... 18

19 A And your -- and your hunting license doesn't specify 19

20 which areasareclosed or open. 20 Q
21 Q Right. It's .... 21

22 A You have a responsibility to, you know, be familiar with 22 A

23 the regulations and so forth. 23

24 Q Any open area you can use it, right? 24

25 A That's correct. 25
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And trapping license. thc same thing. right?

Yes. sir.

But not with a predator control permit, right? That

will only ..

That -- that is..

.....authorize a -- just a specific area?

Yes, sir.

Not a generalauthority to take game or furbearers

throughout the state?

That ~- yes, sir.

Okay. And so if you go outside of those specific

boundaries you'renot engaged in predator control?

Well, I -- I mean that sounds like -- again that sounds

like a legal question. To me you've violated the

conditions of the permit, and -- and -- but I'm not

familiar with what -- what then happens.

Well, if the permit doesn't apply outside the specified

areas » let me ask you this. You've -- if someone gets

a permit for 19-D east.

Okay.

To aerially shoot wolves, or land and shoot wolves.

Okay.

Does thatauthorizethem in any way to take wolves out

of Denali Park?

No.
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Out ofthe Dillingham area?

No, sir.

It's only limited just to the confines of that -- for

that specified program?

The areaspecified, yes, sir.

Infact, if you get a permit for the 19-D east program

it doesn'tauthorize you to participate in a program in

I9-A, isn't that correct?

No, that's a -- that's a separate permit.

Okay. You'd have to get a separatepenn it?

Yes, sir.

Okay. The -- so kind of the point -- the issue is

there's no generally recognized method of - that was

created for preda - of predator control. It's only

within specific program boundaries?

Well, predator control comes in several different

flavors. Itcan be aerial wolf control, land and shoot

wolf control. It can he doing things with bears. There

are all sorts of different aspects of it.

Uh-huh. Right. But according to statute it's only

within specific areasestablished?

But in - in the areas established by the -- by the

board, and we establish the -- the boundaries of each of

those specific areas and do all the -- the Department

does the-- the background work and we analyze the
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either case I -- I understand that that would be a

violation.

are lots of differences in the -- in the ways that--

that those licenses permit you and require you to do

things with wolves. For example, how long you have to

seal the wolf.

And -- but it doesn't restrict the -- so -- oh, never

mind, as far as you have to seal them. The issues of .­

but I guess to get back to either license could apply

and you could violate either license?

Well, I -I can't think ofan -- an example of where

somebody would be trying to shoot a wolf under two

licenses at the same time. It's -- it's silly.

Okay. Maybe not trying to, but if you have each of the

licenses each of the regulations would apply? If one of

them authorizes it you're okay. If the other -- but if

neither of them do, you'd be violating both?

That doesn't seem logical to me, no.

Why is that?
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Okay. If you had hath it would be a violation of both

then, right'!

5 A Well, I mean if you're shooting one wolf, you're-­

you've -- say -- you're oot taking it under both the

hunting and a trapping license, you're taking it under

one or the other. And there -- and there are -- there

I

2

3 Q
4

6

7

8

9

10

II

12

13Q

14

15

16

17 A

18

19

20 Q
21

22

23

24 A

25 Q

harvest objective, the population objectives and we

decide whether that's going to be effective or possibly

he effective in bringing those ungular populations back

LIp.

Okay. And it', only through these game management

programs that predator control is authorized. is that

correct?

Predator control as we have just defined it, yes.

In the term of -- okay. shooting -- same day air·- or

aerial shooting, land and shoot -- shooting, those type

of...

Yes, sir.

Okay. So it's not based on the intent -- I mean I can't

decide that I want to engage in predator control and

because that's what I want to do, I can simply go out

into 19-C or 19-B, another area where there's no

predator control program and engage in predator control

lawfully? And I'm not -- if I go out and kill an animal,

let's say a wolf. same day airborne, I'm not engaged in

predator control based on the authorizing language of

the statutes, is that correct?

Well, on -- on that -- on that statutory language, yeah,

but there's nothing to say you can't take an airplane

full of snares and traps and -- and under the auspices

of a -- of a trapping license do predator control from a
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2

3

4

Q
6

7

X A

<) Q
II!

II

12 A

13 Q
14

15

16

17

18

19

20

21

22 A

23

24

25

I

2 Q
3

4 A

Q
6 A

7 Q
8

9

10 A

II Q

12

13

14

15

16 A

17 Q

18

19

20 A

21

22

23 Q

24

25 A

practical standpoint.

Right, but it wouldn't be regulated under predator

control, you're regulated under the trapping.....

A different set of statutes and regulations, yes, sir.

Or the hunting regulations, right?

Yes, sir.

Okay. So it's not an issue of what I believe I'm doing,

it's an issue of what regulatory scheme applies to the

taking of game in an area, isn't that correct?

I guess that's fair, yeah.

And outside of aerial shooting or land and shoot

programs for the predator control programs there's no -­

it's unlawful under either a hunting or trapping license

or any other means to shoot a wolf from the air, isn't

that correct?

That's correct.

It would be, in fact, a violation of either both hunting

regulations and trapping regulations, if you have a

hunting license and a trapping license?

Yeah, if -- yeah, if you're armed with those two

licenses then that - yeah, that's not a legal method

and means of taking wolves.

In fact, it would be a violation of both licenses and

both regulations?

I -- yeah, it -- it -- say you had either one. In -- in
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IA

2

3

4

5

6 Q
7

8 A

9

10

II

12

13

14

IS

16

17

18

19 Q
20

21

22 A

23 Q
24 A

25 Q

Well, you're either taking wolves under a trapping

license or -- or a hunting license. I mean you may have

a driver's license in your pocket, too, but that's --

that's not part of the -- part of the equation. I -- I

-. I don't understand what.. ...

Yourdriver's license doesn't authorize you to take

game, docs it?

No, but it authorizes you to drive to access game, for

example. For example, if you're hunting grouse in the

-- in early fall time with a .22, and you -- and you --

and both the trapping season and the hunting season are

open and you see a wolf and -- and all you have in your

pocket is a hunting license, you can't shoot that wolf

with a .22. If you have a trapping license in your

pocket you can shoot that wolf with a .22, with a

rimfire cartridge. But at that point you may have both

licenses in your pocket but you're taking the wolf only

under the trapping license.

If you have that -- both those licenses and you have a

ccnter « a rifle, center fire rifle, you can take it

under either of them?

Yes, sir.

Okay. So which one applies?

When are you going to seal the wolf'

So that's an issue - so you're saying it depends on -­
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A No. that's -- no. that's -- that's a personal decision.

2 You can carry either-- if you want to shoot a wolfin

3 September you do it eitherunderthe huntingregsor the

4 -- or the trapping regs.

5 Q Okay.

2 A

3

4 Q

6

7 A

8

9 Q
10 A

II Q
12 A

13

14 Q
15

16

17

18

19

20 A

21

22

23

24

25

I

2 Q
3 A

4

6

7 Q
8 A

9

10

II

12 Q
13

14 A

15

16

17

18

19

20

21

22 Q
23 A

24 Q
25

I can decide which one Iwant?

No, underwhich license you're taking the wolf. it

depends when you're required to seal thewolf.

If you shoot them -- underyour scenario you shoothim

with a rimfire in sayJuly, which license areyou

operating under?

You're probably illegally trapping. I don't tbink

there's any trappingseason in July.

Okay. Neither is tbere a hunting?

Is tbat trick question?

Well, I mean that's the issue.

I -- I -- I guess I don't understand wbat you're trying

to get me to say.

Tbe -- let's -- the -- I guess these are, I guess this

discussion we've had is basedon -- I guess do you --

arethose youropinions, personally, or as a member of

the board are those how -- as far as which license would

apply, is that something that was worked out by the game

board?

I don't .- I don't ever remember -- well, I mean the --

the game board at some point back while I was probably

in diapers figured out the difference between using a

hunting license and-- and using a trapping license to

take -- takewolves. Wolveswere-- wereclassified

dually as a fUT bearer anda big game animal quite some

- 674 -

time ago.

Vh-huh.

And -- and that is the reason for those, quite frankly,

some rather confusing differences in whatyou can and

can't do, whatyou can andcan't use to takewolves at

certain times of year.

And so it can be regulated under both, right?

It -- it is regulated under -- under both, and at some

point you have to makea decision whether you're

trapping a wolf or shooting a wolf. Or -- or hunting a

wolf I guess is the properterm.

Okay. And who -- and so who are you saying makes that

decision?

I would as an individual. Ifl'm carrying a .22 and

it's September andbothseasons areopen, l've -- I have

-- I have to think to myself, jeepers, do f have a

trapping license in my -- did I buy a new trapping

license tor this year. Can I legally take that wolf

with a .22 or do I haveto rummage around in -- in -- in

the back of the truck and find a different rifle to

shoot it.

And that's based on policy by the board?

It's not policy, it's _. it's in regulation.

The regulation is an individual decides which license

they're operating under? They're taking game under?
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6 A

7

8 Q
9 A

IOQ

II A

12 Q
I3A

14 Q
15 A

16 Q
17 A

18

19

20

21

22

23

24

25 Q

I

2 A

3

4 Q
5

6 A

7

8

9

IOQ

II A

12

13

14 Q

15

16 A

17 Q

18

19

20

21

22 A

23

24 Q
25

If you wantto usc a .22 you better have a trapping

license in yourpocket.

Ifyou wantto use a centerfire rifle?

Either -- either-- you could use eitherone.

Okay. So you could be regulated under either one?

Well -- well, yeah, I assume so.

Lawsundereitherone..

Well, when .....

....would apply to you?

Well, when you go in to seal the wolf.

Uh-huh,

.....and if it's taken under a trapping license you have

until 30 days after the season closes to seal the wolf,

I believe. Okay. So -- and under the hunting

regulations I believe you have 30 -- 30 days from the

time you take the wolf to have it sealed, I believe.

So, for example, if it's thc 32nd day after you shot

that wolf, well, you obviously are doing it under a

trapping license, not a -- not a hunting license.

Well, why is thatobviously? Because isn't-- so you're
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saying you may (indiscernible).

Because otherwiseyou'vecommitted a viol -- a violation

of the hunting regulations.

The -- so you're saying you make thatdecision when it

suits you, not at the time you take the game?

Well, if you're making that decision based on what

weapon you're going to use, in .. in my example, then

you have to make thatdecision beforeyou squeeze off a

round.

Okay.

Ifyou're making the decision based on when you want to

bother to take the wolf in to get it sealed, then it's

far after that.

So by your analysis an individual gets to choose which

regulatory scheme they need to comply with?

At - at some point in time,yes.

It would be a violation under one if they decide they

don't want to do it, they'll do it -- how about if it's

a violation under both? Do they get to choose which

regulation they're -- which regulations they're

violating?

I have no idea. That's a hypothetical that sort of

escapes me.

You've put out the hypotheticals that you get to choose

which one, in orderto comply?
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23 Q Okay. Kind of tum over on an interim basis?

24 A Yeah.

25 Q Okay. Not typically .- it's not common that it's tum

- 678-

A Well, that's a little different than ir you'rc breaking

2 11l1' law and then making decisions based 011 that.

3 Q The regulatoryschemes weren't designed for someone to

4 run for protection when they've broken the law, were

5 they? They're designed to regulate activity?

6 A Yeah, that's fair.

you're using especially snares. a lot of snares?

1guess some people do that. I don't have any interest

in doing that.

That would be

Hell, I can't remember where they are much less tell

somebody else.

Okay. It seems kind ofunreasonablejust--I mean
----- ---:;-:---­

would you -- do you think that would be a wise thing to

do or would it seem common to take over a set like that?

If you didn't have a diagram as to where they are?

1mean I -- I diagram mine for myself. I know -- I can

think of several people, very accomplished wolf trappers

who sometimes set 50 or moresnares on a ..- on a .... on a

.- particularly on a .- on a kill. And I .- 1assume

that if they -- if they would-- if they were to --to

tum that over to somebody that they would --they would

probablyhave a diagramor at least know how many snares

were at that particular ... that'smore common is for

somebody just to know I have this many snares at a .... at

- 680·

I A Yes. sir.

2 Q And often it'sa fairly largescale set? Lots 01'..- if

3

4 A I don'tknow what your definition of a lot is. I very

seldom put more than 10or 12 snares around a kill.

Q Okay. How about in a range of say 30 to 50, or 30 to

40?

6

7

8 A

9

10 Q

II A

12

13 Q
14

15

16

17 A

18

19

20

21

22

23

24

25

Okay. Let's discuss the trappingaspects. You said

it's trapping custom to tum over lines (0 someone else

at times?

Yeah, it's -- it's not uncommon. It's commonly done.

Okay. It's not uncommon. It'snotnecessarily a

custom?

That's something every -- everyb.od~oes, but-----
particularly people who trap for -- for a long time.

You know, somebody that's got three or four traps out

and they'reaccessing them with a vehicle on the roads

around Fairbanks, they just _. if they've got to go

south for a death in the family or something they just

pick up the -- pick up the sets. But on trap lines in

-- in rural arcas it's not uncommonto say, hey, I've

got to go to town for a while, would .- would you take

care the line.

7 Q

s
9

10 A

11 Q
12

13, .A..

14

15

16

17

18

19

20

21

22

a set.

Uh-huh. Okay. And so it sounds like while it may not

be uncommon to take over sets, it would be uncommon to

take over large sets without knowing what'sentailed?

Well, certainly, that's the agreement that 1make with

anybody who would take over something for me, and -- and

conversely with people that I have helped out by doing

that, I have been very adamant about knowing not only,

you know, GPS coordinates of where a -- where a kill is

but how many -- at -- at the very least how many snares

are -- are at the -- are at that set.

diagram.

Okay. And so it would probably be uncommon then to take

over that type of set, if it was 30 to 50 snares or

snare/trap combinations, without knowing at least how

many thereare or where they'reset?

Well, it's - it's probablyuncommon just because there

are very few people that put that many snares at a set.

Fairenough. Do you think it would also be uncommon for

someone to want to accept the responsibility for that

type of _.. you'resaying when someone takes over a set

they accept responsible for that -- removing that set at

the close of season?

I

2 Q Sure.

3 A But I'm _. I'm old and can't remember so 1draw a

4

5 Q
6

7

8

9 A

10

11 Q
12

13

14

15

16 A

17

18

19

20

21

22

23 Q

24

25

J it over. You know, you starta trapping line.just tum

2 it over mid..season?

3 A I don'( think that's uncommon at all.

4 Q But is it common then, or not uncommon, however you want

to phrase it, to tum over trapping-- or to accept or

6 take over a trappingor snare set without having any

7 idea as to the number of sets -- snares, traps, that are

8 set or where they're located exactly?

9 A I -- 1think that would be uncommon. I mean obviously

10 the idea is for the -- if that other person is assuming

II that responsibility then that per •• that other trapper

12 needs to know where the -- where the sets are and -- and

13 -- and have - how many snares in each set, so that ..-

14 so that he can pick them up at the -- at the end of the

15 season.

16 Q That's if they're assuming that responsibility to pick

17 them up at the end of the season. That would be logical

18 or reasonable, you'd want to know -- gee, where are they

19 located and how many are there, right?

20 A Yes, sir.

21 Q Okay. You -- have you trapped or snared wolves?

22 A Yes, sir.

23 Q Okay. (Indiscernible) around like -- like commonly big

24 wolves, set them around kill sites, moose kills, that

25 type of game kills?
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What it entails. where they're at, how many, those types

:2 of things?

A I don't know whether it's common or not. I\s -- as I

--1 said before. it's just it's not common for people to

have that many snares at a ~- at a kill site.

6 O Well. then I guess 1'm trying to figure out where you

7 get your basis that it's not uncommon to take over sets

8 but it -- you don't know if it's common or not to take

9 over large sets and not know where the traps ..

lOA Well, when some -- when ...

1I Q ..... and snares are')

12 A I'm sorry. When -- when some -- when -- I'm -- I'm

13 aware very often when something like that happens in the

14 Fairbanks area. I know that so and so has a kid that's

15 going to be in the hospital in Seattle or something and

16 I know that this other guy is taking over his trap line.

17 Q Uh-huh.

Ig A So I'm aware that that transfer of responsibility, if

19 you will, is going on. I don't have any idea of how

20 many sets there are or how many snares there are at each

21 -- at each set.

22 Q Uh-huh.

23 A 1just know that they -- that these two guys have ••

24 have that agreement.

25 Q Now you said you were adamant when you engage in like
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I taking over someone's set, this kind of exchange..

2 A Yes, sir.

3 Q ..... this acceptance of responsibility?

4 A Yes, sir.

Q Okay. You're adamant about knowing where they are and

6 adamant about the communication of who is responsible

7 for it?

R A Yes. sir, because .- because I think as I know that

9 ultimately I'm going to be responsible for pulling that

10 set and I want to make sure I get them all.

II Q Okay. Conversely you've also indicated that you're

12 adamant when you have someone else take over your set,

13 right?

14 A Yes, sir.

15 Q That they understand they're responsible. Why is that?

16 A Because I don't want them going to jail for -- for

17 leaving snares set on a kill on my trap line because

Ig I'll probably get a visit from the troopers, too.

19 Q Because ultimately you set those out there. You're

20 ultimately responsible, unless you reserve .....

21 A Well, that -- yeah, that's a legal question. I don't --

22 you know, I don't -- I don't know. I've not -- not been

23 cited for it or anything,

24 Q Right. But that's why you -- you don't want the legal

25 responsibility?
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I A Yeah, I don't want either one of us to go to jail.

2 Q Right. But that's why you insure that someone else

3 accepts that responsibility because you did -- you don't

4 want it to come back 011 you'?

5 A Well. correct.

6 MR. LEADERS: No further questions.

7 THE COURT: Any redirect, Mr. Robinson?

8 (Whispered conversation)

9 PETER BUIST

10 testified as follows on:

II REDIRECT EXAMINATION

12 BY MR. ROBINSON:

13 Q Mr. Buist, are you saying that a prudent person taking

14 over a set would want to find out where the traps and

15 snares arc located?

16 A Yes, sir.

17 Q Now as I understand the board from your discussions with

18 Mr. Leaders has independent authority to create a

19 predator control program that's independent of trapping

20 and hunting regulations, correct?

21 A Yes, sir.

22 Q And that's what this program was in McGrath for Unit 19-

23 D east, right?

24 A Yes, sir.

25 Q Separate from any hunting and trapping -- normal hunting
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I and trapping regulations?

2 A Yes, sir.

3 Q Now with regard to hunting and trapping in general.

4 Isn't it true that in the regulation books it usually

5 says where hunting areas are open and hunting areas are

6 closed?

7 A Yeah, mostly it lists closed areas ..

8 Q Right.

9 A ...and you're left with hoping that the rest of it's

10 reallyopen.

II Q All right. But there's a specification for closed

12 areas?

13 A Yes, sir.

14 Q Well, if someone with a hunting license who intended to

15 hunt. Say wanted to hunt moose, and they hunted moose

16 in a closed area. They would still be hunting in a

17 closed area, they wouldn't be trapping in a closed area

18 would they?

19 A For - for moose?

20 Q Right.

21 A No. sir. moose is not a fur bearer.

22 Q Okay. But the activity that they're doing is still

23 hunting whether they're doing it in an open area or in a

24 closed area, right?

25 A That sounds correct.

- 685 -

02365



STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR ( Aurora Court Reporting

PETER BUIST

I'm still at loss with your belief, 1guess, that you

get to choose what regulation, what applied to you.

Your -- the example you proposed, you're out, you've got

a -- you see a wolf and you've got a .22, a rim-fire.

If you don't have either a hunting or trapping license,

you shoot that wolf, are you hunting or are you

trapping?

Well, you -- you took the wolf illegally, I -- I would

assume that the -- that my friendly local trooper would

cite me for illegal taking of a wolf. Whether that is

considered under the trapping or the hunting would

probably be his decision, not mine.

MR, LEADERS: No further questions,

But you would agree, would you not, Mr. Buist, that when

it comes to choosing your activity, that's why you

purchased the license? Purchased a license because you

don't want to trap but you want to hunt. as an

individual?

RECROSS EXAMINATION

BY MR, LEADERS:

REDIRECT EXAMINAnON CONTINUED

BY MR, ROBINSON:

testified as follows on:

I testified as follows on:

2

3

4 Q

5

6

7

S

9

10

II A

\2

13

14

15

16

17

18

19

20

2\ Q
22

23

24

25

The same thing would he true for trapping. In other

words there's certain areas of trapping that could be

closed. You arc a trapper, you have the intent to trap

and yOLJ go trapping in a closed area, you're trapping in

a closed area?

Yes, sir. and you would be _. if you were cited you

would he cited for trapping in a closed area.

Trapping, right Under the trapping regulations?

Under the trapping regulations, yes, sir.

Now with regard to success. I understood you to

originally say that the purpose of the program really is

to help increase the population of moose or caribou.

depending on which prey population was being decreased

by wolf predation. So success is the increasing of the

moose population, not necessarily the elimination of the

wolves, correct?

Yes, sir, that's probably a -- a simplified version.

The -- the board has for each of these species in the

intensive management areas, has a population objective

and a harvest objective for -- for each species, And

what we're trying to do is -- is reach those objectives

for each of those species,

Now I noticed that there wasn't a bounty for the wolves

taken in the predator control program. Is there a

reason for that?

(l

2

3

4

5

6 A

7

S o
9 A

10 Q

11

12

13

14

15

16

17 A

18

19

20

21

22

23 Q

24

25
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So when it comes to buying a license or getting the

permission to do one or the other, that's a personal

choice, isn't it?

Yes, sir.

So then when you engage in the activity itself: whether

it's hunting or trapping, and you're making a choice at

that point whether you want to go hunting with your

hunting license or go trapping with your trapping

license, correct?

Yes, sir.

MR, ROBINSON: No further questions,

THE COURT: Can Mr. Buist be excused?

MR, ROBINSON: Yes,

MR, LEADERS: Yeah, 1-- thank you, sir,

THE COURT: Okay, Thank you, Mr, Buist

MR, ROBINSON: I'll get my next witness who is Ted

Spraker, Could I take - before 1hring Mr. Spraker in can 1

take a quick bathroom break?

THE COURT: How long? We -- not the bathroom break,

MK ROBINSON: Oh, I'm just

THE COURT: 1 don't know how - 1 don't want to know how

MR, ROBINSON: (Indiscernible), I think Mr. Spraker will

probably take, I don't know, until 9:30 we should be done

A Yes, sir,
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2 Q

3

4

5 A

6 Q

7

8

9

10

II A

12

\3

14

\5

\6

17

18

19

20

21

22
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25PETER BUIST
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believe about 1973 or '74, Govern -- government

bounties. There have been some private entities that

offered,

money?

To -- to the contrary, I think most of us on the board

have been around long enough to know that -- that, no,

that most people were going to do it as a public service

because it was going to cost them money.

MR, ROBINSON: That's all the questions I have, thank

Q Butl notice in the predator control program that if you

abided by the permit conditions and you got these

lawfully, you could lawfully possessed these things for

the purposes of your own personal use, you could sell

them, the wolves that you took you could keep and sell

them (indiscernible)?

Yes, sir, it was the intent of the board to reward these

people in some small way for the hundreds of dollars

they spent on Av gas to maybe sell a couple wolf hides.

And when you were a board member sitting there

considering that did you consider that this program was

going to be one in which if you ever participated in and

kept those hides that you were going to make a lot of

you.

I A There have been no bounties for wolves in Alaska since I

2
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THE COURT: Mr. Spraker, if you'd stand up, please, and I A

2 face the clerk. 2 Q
3 (Oath administered) 3 A

4 MR. SPRAKER: I do. 4 Q
5 THE CLERK: You may be seated. 5 A

6 MR. SPRAKER: Thank you. 6 Q
7 TED SPRAKER 7

8 called as a witness on behalfof the defendant, testified as 8

9 follows on: 9 A

10 DIRECT EXAMINATION 10

II THE CLERK: Please state your full name and spell your II

12 last name for the record. 12

13 A For the record my name is Ted Spraker, and the spelling 13

14 of the last name is S-p-r-a-k-e-r. 14 Q
15 THE CLERK: Your occupation? 15

16 A I'm currenlly retired. 1worked for the Alaska 16 A

17 Department of Fish and Game for a lillie over 28 years, 17

18 and I retired in the spring of '02. 18

19 THE CLERK: And what town do you live in? 19 Q
20 A I live in Soldotna, Alaska. 20 A

21 THE CLERK: Thank you. 21 Q

22 THE COURT: Thank you. Mr. Robinson? 22 A

23 MR. ROBINSON: Thank you. 23 Q
24 BY MR. ROBINSON: 24

25 Q Mr. Spraker, how long have you lived in Soldotna? 25

- 691 -

25 Spraker to the stand.

with him. Between cross examination and..

2 THE COURT: Okay. And ifwc start looking like he's

J going to take as long as Mr. Buist's short examination we may

4 stop before that.

- 693-

Yes, game.....

..... Kenai Peninsula?

Game only.

Game only?

No -- no fisheries management.

In addition to your public service as a ADF&G wildlife

biologist, area biologist, have you done any other

public service work?

Well, I'm also a member of the Board of Game, and I was

just reappointed to the second term for the Board of

Game. I was also just recently appointed by the

Governor to the Big Game Commercial Services Board as

well.

How long have you been a member of the Alaska Board of

Game? From when to when?

About two and a half years. About January of'03 is

when I was appointed, so I have to count on my fingers

real quick.....

So ...

..... but it's January, '03 is when I was appointed.

And you're still a current member?

Yes, sir.

In addition to the 'public service that you have done,

but what kind of civic activities have you been involved

with?

I A I moved to Soldotna from Glenallen in July of 197&.

2 Q So about 25 -- no. 27 years.

3 A 27 or so years.

4 Q How long did you Iivc in Glenallen?

5 A AbDUl four years.

(, Q So you've been in Alaska over 30 years?

7 A Yes, sir.

8 Q Now you said you retired from the Department of Fish and

9 Gamc..

10 A Yes, sir.

II Q ..... in the year of2002?

12 A Yes, sir.

13 Q What -- when you retired what was your position at

14 ADF&G?

15 A I was the area wildlife biologist for the Kenai

16 Peninsula.

17 Q And how long did you hold that position?

18 A From 1978 until I retired.

19 Q And now yesterday a Mr. Toby Boudreau told me there was

20 a difference between the area management biologist,

21 that's like a fisheries (indiscernible) wildlife area

22 biologist which is for game.....

23 A Correct.

24 Q ..... is that right? So you were a game biologist for

25 the time that you were in the ..

- 692 -

MR. ROBINSON: Okay.

THE COURT: Okay.

MR. ROBINSON: Well, I'd like to see ifMr. Spraker can

(Pause)

THE COURT: Are you ready, Mr. Robinson?

MR. ROBINSON: Yes.

THE COURT: Okay. Mr.. ...

MR. ROBINSON: The defense at this time calls Mr. Ted

MR. SPRAKER: Is this -- is this my spot.

THE COURT: ..... we'll have you stand back up in a

minute. as soon as Mr. Robinson comes back.

You can sit down for a minute ifyou want, but.. ...

(,

7

g go home by tomorrow.

9

10

II

THE COURT: Okay. Is Mr. Spraker downstairs?

MR. ROBINSON: Yes, he's hcre.

THE COURT: Okay. Well, why don't you go upstairs and

12 Magistrate Woodman (ph) he'll go downstairs and get Mr.

13 Spraker.

14 (Witness summoned)

15 THE COURT: All right, Mr. Spraker, come right up here.

16

17

18

19

20

22

23

24

21
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authorize these areas for predator management. And

we've been heavily involved in those in the last -­

well, since I've been on.....

You mean like elected things or community service..

Community service..

.....projects?

Organizations and ..

As far as other sort of organizations, I've been a -­

bunter education instructor for many years. Actually I

haven't taught a class in about a year. I've been kind

of out of the loop a little bit, building a house and

I've been extremely busy and missed a couple of classes,

hut I've done that for 15 or more years. I'm an

official measurer for the Doone and Crockett Club. I've

been involved in that now for about 15 or more years.

THE COURT: I'm sorry. ollicial?

Measurer.

THE COURT: For the what?

Boone and Crockett Club.

THE COURT: Oh, okay. Thank you.

For the big game.

(Indiscernible). Daniel Boone and Davy Crockett?

I think that's the guys. But -- and in addition to that

I belong to several organizations, Safari Club

International, member of the Alaska Trappers

Association, have been for years. I'm a life-member of

NRA. I've been a life-member for probably 30 plus

years. Now you'll find out how old I really am. But

- 694·

1 those are -- those are pretty much the main

2 organizations I belong to.

J Q Your membership in the trappers association, is that

4 related at all to your own personal trapping activity?

5 A Yes. sir.

6 Q How long have you been a trapper?

7 A Well, actually I started trapping at a very young age.

8 I've trapped my entire time in Alaska. And if you added

9 up all the years, I was raised in Wyoming and I trapped

10 when I lived in Wyoming as well. Probably 35 to 40

II years of trapping.

12 Q Now with regard to the Board of Game activity that

13 you're involved in, in the time that you've been on the

14 board, Mr. Spraker, have you come to have known or had

15 to deal with what's known as a predator control wolf

16 population reduction program?

17 A Very -- very much so, yes.

18 Q And what's been your involvement?

19 A Well, my involvement have been -- has been to listen to

20 poblic testimony, listen to the evidence provided by the

21 Alaska Department of Fish and Game, and along with other

22 members make decisions on whether or not we should

23

24

25

2

3

4

5

6 A

7

8
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II
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4 Q
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19

20

21

22

23 A

24

25 Q

THE COURT: Go ahead, Mr. Spraker. Thank you.

So the change in administration one ofthe -- the

directions or one of the goals of this administration

was to restore moose populations across fairly large

areas of the state. There's currently five management

-- wolf management, predator management programs in

place right now. And the board has certainly been on

the forefront of all those discussions. And my phone

rings off the hook at nights, people for and against.

So I've been very involved in this.

All right. Calling your attention now, Mr. Spraker, to

the predator control program for game management Unit

19-0 east, the McGrath area. Are you familiar with that

program?

Yes, sir.

And with regard to that program, what was the board's

intent with regard to whether or not the activity of

those who had permits to participate in that program

would be hunting or trapping? Or would they be doing

something else than hunting or trapping?

Well, that's -- that's been an issue that I can honestly

- 696-

say I'm not -- I'm not clear as to why a permitee would

have to have a hunting or trapping license to engage in

wolf control.

And why is that?

Because it is completely separated from trapping and

hunting. It is a control program that's not part of

hunting and it's not part of trapping. And it was

designed and fashioned that way so that there's no

perception by the public that this is just an extension

of a hunting season or something that's just a hunting

program. It's a controlled effort. Most of these five

have -- all of them have some sort of research project

attached to them. They're experimental in nature, at

least some of them are. This 19-0 east is an

experiment, very controlled experiment. And, again, I

- I'm not clear. You -- you do have to have a trapping

license to participate, but I don't know why.

With regard to trapping customs. You've been a trapper

for quite a few years. Are you familiar at all, Mr.

Spraker, with a custom or activity in the trapping

industry where someone will take over someone else's

trap line and become responsible for it?

You mean like a trapping partner where you trap

together?

Well, even if you weren't trapping together, somebody

- 697-
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who wants to say take over somebody -- say somebody else

2 has something to do and somebody else wants to take over

.t their trap line....

4 A Oh.

Q .....and let them do that?

() A Yes. In fact, in -- in most of the years that l trappcd

7 J had a trapping partner, for several reasons. Safety,

8 you know, in case I broke down 30 miles out on my

9 snowmachine, which you do every once in a while. The

10 other reason was with my job I couldn't always check my

I 1 traps when I needed to or wanted to or whatever, on a

12 good regular, you know, short time regular basis. So in

13 those -- in those instances my trapping partner would

14 check them. And when he was working and couldn't go

15 with me I would check them, so there were quite a few

16 times when we'd run the trap line, you know,

17 independently but we always had each other to depend on

18 if we needed help or one guy had to work and the other

19 guy ran the line. And that's real common in Alaska. I

20 think there's a lot of guys that have trapping partners

2 I for those similar reasons.

22 Q Is it also common even though somebody may not be

23 considered a partner, who may want to help out somebody

24 else and take over your trap line in case that person is

25 unable to do it? And they've may not necessarily have

- 698-

( Aurora Court Reporting )

I would be difficult just to locate them on your 0\\71.

2 Q Nowa wolf as I understand it, can either be a big game

3 animal or a fur bearer?

4 A Right.

5 Q Based on your experience as an ADF&G wildlife biologist

6 for many, many years, plus your board experience, when

7 is it, Mr. Spraker, that a person knows that he or she

8 is either hunting wolves as a big game animal or

9 trapping wolves as a fur hearer?

lOA Well, the way I've kind of always looked at -- at that

II issue is that in the fall I think of wolves as a big

12 game animal because it can only be taken on hunting

13 license. And generally it starts about sheep season,

14 August the 10th. Whereas trapping season doesn't start,

15 in most areas, like in my area, November the 10th. So

16 in the fall I think of them as big game animals. If!

17 see one I can take it on a hunting license. The same

18 thing in the spring. The trapping of wolves ends March

19 3 I st where I trap, but the hunting of wolves ends April

20 30th; so in the spring my thinking goes back to hunting.

21 But all during the winter there's a real advantage to

22 the trapping of wolves as a fur bearer for several

23 reasons. One, there's no limit. And the other thing is

24 there's restrictions on the type of firearm you can use

25 with hunting. You can't use a rimfire cartridge, for

- 700-

I formed a partnership to do it, but somebody says I'll --

2 ifJ get to keep the animals, and whatever, you know,

3 can I take over your trap line and close it out for the

4 season. et cetera?

A Right. No, that -- that happens. The trapping season

I> is quite long, and I think what happens to some trappers

7 is, you know, after trapping from November 10 to, you

8 know, some seasons stay open -- well, muskrat season

9 stays open until the J5th of May in some areas in my

I (J area where I trap. So I mean you can trap for -- you

I I know, from November until May and that gets kind oflong

12 and I can certainly see where a person, especially late

13 in season could say, you know, ifyou want to take over

14 the line from here on out, it's your's, and you take

15 care of it, you pull all the gear and iI's your's. It's

16 all your's. You get the furs but make sure you don't

17 leave any traps in the field and it's -- it's your line,

18 your responsibility at that point. That can happen.

19 Q Now would you say that it would prudent on the part of

20 the person who takes over someone else's trap line to

21 find out where the traps and snares would be located so

22 they can, one, get the furs out of it; and two, be able

23 to close them down when the season's over?

24 A Absolutely. I -- I mean you'd never find them if you

25 didn't have prior knowledge to where the traps are. It
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instance, for hunting. But on trapping I could shoot a

wolf with a .22. So there's a benefit there. But other

than that, I guess the way I look at it is fall, late

spring, hunting. Middle -- middle of the winter,

trapping. And tile reason it's kind of set up that way

is the trapping is kind of centered around the primeness

of the fur whereas the hunting is more liberal. Because

generally hunters only take a few wolves and they may

not be as concerned about a prime pelt. Maybe just the

fact that they might be able to get a wolf when they're

sheep hunting or goat hunting or early caribou hunting

or something like that.

So then it's - I mean it's a choice of the person as to

what activity that person wants to engage in?

Right, as long as the season is open, you know, you

could -- you could work on either one. The other thing

is the sealing requirement for wolves. There is a

difference between trapping and hunting. On hunting

it's 30 days after the take of the animal, whereas on

trapping I can trap a wolf November the 10th and I don't

have to seal it until 30 days after the end of the

trapping season, which would be the end of April. So I

don't have to report it for sealing until the -- so

there's a difference in the sealing requirement. I can

-- I can tell you this. That in all the years that I

- 701 -
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sealed pelts from trappers and hunters andso forth, in I

2 the winter time they always bring them in on their 2 Q

:1 trapping license. Because they don't want to usc upthe :1 A

4 limit 011 theirhunting license. 4

5 Q So you can get more wolves under a trapping license than

(, you can undera hunting license? 6

7 A So they'd always seal them under theirtrapping license 7

X irthe trappingseason was open. Because you can take a 8

9 wolf with a firearmundera trapping license. I can-- 9

10 I can shoot a wolf on my trap line with any weapon I 10

II want to usc. Well, almost any. And it's -- it's legal II Q

12 to shoot it. I don't have to catch it in a trap. 12 A

13 Q Now do you know Mr. Haeg? 13 Q

14 A Yes. 14 A

15 Q And have you known Mr. Haeg to be involved in any of the 15

16 fish and game issues or participate in boardhearings, 16

17 talk with fish and game people about wolf control? 17 Q

18 A Yes, I have. He's -- he's been very active over quite a 18

19 few years and interested in predator management. He's 19

20 written several proposals that I can recall tryingto 20 A

21 open wolf hunting or increase bag limits of wolves, or 21 Q

22 whatnot; but he's been interested in these issues for 22

23 quite a few years. 23

24 MR. ROBINSON: Thank you, Mr. Spraker. 24

25 A Thank you. 25 A

- 702-

I THE COURT: Mr. Leaders? I Q

2 MR. LEADERS: Thank you, Judge. 2

3 (Whispered conversation) 3

4 TED SPRAKER 4 A

5 testified as follows on: 5 Q

6 CROSS EXAMINATION 6

7 BY MR. LEADERS: 7 A

8 Q Mr. Spraker, the - so you've been involved over the 8

9 last I guess two and a half years now with 9

10 implementationor authorization and implementation of 10

I J the predator control program up here? II

12 A Yes, sir. 12

13 Q Through your position on the board? 13 Q

14 A Yes, sir. 14

15 Q Okay. How active were you in the program or « in the 15

16 program before your position on the board? 16

17 A Well, one the things I probably should say for the 17

18 record, that although I'm a member of the board and I 18

19 can speak for myself, in no way can I speak for the 19

20 board. We probably need to clarify that just to make 20 A

21 sure [don't get myself in too much hot water. 21

22 Q So let me make sure. So your testimony today isn't 22

23 based on authority -. you'renot statinga position of 23

24 the board? 24

25 A No. sir, I'm not authorized to speak for the board. I'm 25

- 703 •

As an individual on the board. As far as my involvement

priorto that, I participated in several predator

control programs. One in the late 70's that involved

aerial shooting of wolves in the Nelchina llasin. In the

mid-- mid 70's, I guess it was, early on. I also

participated in 20-A when the Department snared wolves

and was one of the trappers that went out and snared

wolves in that program.

When was that?

'94.

Okay.

And I've also been, [ guess, I'd be characterized as a

strong advocate for managementof predators in the

state.

Okay. But the local program here, no personal

involvement in it until you became a member of the board

and then it's through your position on the board?

That'scorrect, I was not involved in it.

And so I guess you were involved in this program. this

aerial shooting of wolves back in the 70's. So there

have been aerial predator control programs over the

years?

Yes, sir.

- 704-

Priorto -- and the most recent-- well, I guess within

the last couple years, two years ago November 0[2003

this program here went into elTect?

Yes, sir.

And then now it's a couple of other additional programs

gone into effect this year?

Yes, sir, there's four aerial gunning programs and one

land and shoot only. Land and shoots for Unit 13 and

all the rest are -- actually the one in 16-B started out

as land and shoot, but about two-thirds of the way into

the winter they changed it. The Department of Fish and

Game changed it to aerial shooting as well.

And you talked a little bit earlier about the -- these

predator control programs in this -- you know, what the

board'sintentwas regardinghow it relates to either

hunting or fishing. Or excuse me, hunting or trapping.

Excuse me. And you're unclearwhy any license is needed

because it -- your understanding of the board's intent

was it doesn't relateto either huntingor trapping?

That's true. The » the only correlation and after I

said that I was trying to put some things in my mind

that could make some sense on why the trapping is

required and the only thing I could really come up with

is prior to 1996 we had in this state land and shoot

open, throughout the state unless it was specifically,

- 705 -
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you know, not authorized. Like on refuges andso forth.

and parks and things. But we had landandshoot

available across the stateon yourtrapping license.

And the only reason that I cankind of connect those

dots is maybe that'ssomethingthat's been in place for

11 long time. Priorto '72, of course,we hadaerial

shooting throughout thestate. and to be honest with you

I don't know if that was underhuntingor a trapping

license. I suspect it was under a trapping license for

Ihat. And maybe that's why it's just a carryover.

That's just a speculation on my part.

Just speculate on -- I mean even thoughyou're

positioned on the board you don't really know why this

is required? I mean there..

We didn't discuss that. And -- and as you know, the

board authorizes these programs but then they delegate

the whole program to the Department of Fish and Game to

sort out all the conditions, the seasons .. well, not

all the seasons, but we'll usually give them some

parameter to work within and then they fine tune all the

details. And I think that's pretty much where it came

from. It wasn't something that I know we discussed at

the board on the trapping license.

Now thereare a couple specific reasons thatyou

recalled -- that the board discussed a couple of

- 706-

specific reasons why not to have it related to hunting,

as far as public perception ofthe program?

Exactly. It « it is not a huntingprogram. In fact,

we were very careful not to even talk about huntingof

wolves in this discussion of predator management.

Predator management is a controleffort on a defined

number of wolves and packs of wolves that the Department

has, you know, delineatedan area. Thatarea is also

represented as an areathat's low as faras numbers of

moose or numbers of caribou, but it's -- it'sa -- it's

a finite sort of place and number.

So this predator -- management predator control is

limited in, I guess, in a lot of -- by the permit by

limited geographically, right?

Yes. Yes.

And as part of that, as you've discussed, as by numbers

and actually even specific population targets, right?

Specific groups?

Yeah. Each -- each predator program in 13-A and 19-D

east was -- was the first aerial program. In fact, not

to labor this too long, but you know it was passed by

two previous boards,but the past administration

wouldn't allow the program to go forward. So this was

actuallysomething that's been workedon since the mid­

90's. '94, '95, somewhere in there. Maybe a little bit

- 707-
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population around McGrath.

And so -- and by definition of this predator control

programs or game managementprograms,they are by

definition only -- you'reonly involved in predator

controlor game management, or predator management,

within -- by definition within the confines of that

geographic area or that target population, isn't that

correct?

Correct. And -- you know, to take that a step further.

In -- in March of '04 when the board looked at 19-D east

we changed the size of the area. Originally it was

about 1,700 square miles which took in the emergency

micro-management area, the M. Okay, that's like 528

squaremiles, so that's the -- the center part.

Uh-huh.

And then the first control area was 1,700 square miles.

And as the Department looked at it, and others. I'm

sure Brettwas involved in this. They realized that

these packsof wolves -- therewere threeor so packs of

wolves, maybe a few pairs or singles, but they would

range a little bit outside of that. So the board took

another look at it and said, okay, we're going to expand

this out to 3,200 square miles, and that's where it is

today. It's -- it's that size. And that'sto make sure

that we can impact all the wolves in this area.

- 709-
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Right.

And .. and 1would talk with the refuge guys and then

they'd just in conversation. not that as Iwas involved

in it, but in the conversation they'd say that. you

know, your buddy so and so is up on the Slope, but

someoneelse has takenover his line and,you know,

he's...

I

2

3

4

5

6 Q
7 A

8

9

10

II

12

Hccnuse. again. you know. what you want to do is you

want to make sure that you harvest the wolves that you

say you'regoing to harvest so that you can get good

reliable information when the project is completed.

And so that's why this -- these control programs are-­

and any authorizations or conditionsarespecified to

these limited targetgeographicareas andpredator

populations for predator control?

Yes.

So if you're operatingoutside that geographic area

you're not involved in predator control based ona

program developed by the Department and the board?

Well, that's.the_":ay_l-l"ould.sec.it._you:re.issued.a +13_Q_Kind.of.on.a.short.term.or.interim.basis.by.the.sounds?__

permit to work within this area. Within your defined 14 A Well, yeah, usually « it's usually at the end of the

area. That 3,200 square miles. That's where the permit 15 season when things are kind of winding up and, you know,

is good for, that's.. 16 a guy gets .- gets some work and goes back to work and

And it's .. it only authorizes activity in thatareaand 17 someoneelse takes over his line. It's -- it'snot an

it only conditions activity in thatarea? 18 everyday sortof thing but it'snot uncommon.

Correct. 19 Q Typically though it's a situation where someone would --

You go outside that area you're not operating under the 20 I guess if you were to do that type of thing, take over

permit? I mean if you get a permit and you go up and 21 someone's line, would that be something you would do not

try v- take a wolf -- I guess back in yourarea, down in 22 knowingwheretheirtraps, snares areset or how many

the Kenai/Soldotna area, the permit doesn't authorize 23 are out there?

that? 24 A No, if! took over your line I'd want to know exactly

Well, in my way of thinking you wouldn't be. You know, 25 where they are so I could find them. That doesn't make

-710· -712-
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II

12

--------13 A

14

15
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18

19 A

20 Q

21

22

23

24

25 A

and •. I guess that's up to the judge to determine

2 whether or not you're violating the permit when you're

3 outside of the area. But in my opinionyou weregiven a

4 special permit to huntin an area,or to control wolves

:; -- not to hunt,but to control wolves in a certain area.

6 And once you get outside of that, then you're ....

7 Q (Indiscernible).

8 A .....hack out with everybody else and everything is left

9 at the border, so to speak. I mean that's the way I

10 would view it if I had the permit.

II Q Okay. Now the -- this issue of trapping customs, we've

12 talked a lot about trapping partners and kind of _. but

13 as I understand it you were explaining it as someone

14 that works with you on a trap line or trap set and is

15 familiar with it, as you are kind of working in

16 conjunction with each other?

17 1\ Correct.

18 Q And then another, I guess, practice that was discussed

19 was takingover someone'strap line or trap sets? That

20 I assume is a little less common than the partner

21 aspect?

22 A Well, it's •• it may be less common but it's not unheard

23 of. You know I know .....

24 Q Sure.

25 Q .....when I worked for the Department - for instance,

- 711 .
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12 Q

13

14 A

15 Q
16
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19

20

21

22

23 A

24

25

sense to mc.

Haveyou ever had someone takeover one of your lines,

not in the hunting _. or trapping partner aspect where

they had worked with you at different times, but if

someonetook over yourline becauseyou hadother

commitments or somethingthatpulled you away?

No, I've always had my trapping partner to rely on. And

one year, and I don't remember exactly the circumstances

but I wasn't able to pull the line at the end of the

season and he had to go in and pull the whole line by

himself. And .....

But he was aware of -- he had worked it with you

previously?

Yes, we trapped together the whole winter.

I guess if you were in that situation, would you be

concerned at all aboutmakingsure therewas an

agreement, an express agreement between you and that

other person that they would become responsible for that

or do you feel that you might ultimately be _.

ultimately be responsible for those traps even though

someone says, hey, I'll go check them, I'll take care of

them?

Well, at that point he would be responsible for it.

would think that he would take the responsibility of

pulling all the sets and ifhe didn't get one or missed

- 713 •
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2
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(,
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X
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17 0
18

19

20 A

21

22 0
23 A

24 0
25

one or whatever -- we count our traps and our snares.

and whenever you put snares out, at least the way I do

is I put them in bundles of six. So everything is in

dozens or half dozens or whatever. I mean even if 1-­

if I have a place where I'm going to set 22 snares. I

don't have two more spots: I'll take those two snares

and I'll wrap them up together and just hang them up

someplace right there. When I come back I've got two

dozen snares to find. and that's just the system I've --

I guess I'm not good at counting so that's the system I

have to use to make it work for me. And on traps, the

same thing. You know, iff have four or five dozen

traps that I start the season with that we take out on

the line, you know, I -- I -- I write notes and .....

But you would feel though that..

..keep track ofthem.

..... if someone else took over your line you would have

no more legal responsibility for those traps that you

set out?

No, if he said he was going to pick them up I'd trust

him to do it.

You'd trust him to do it?

Yes.

But ifhe doesn't and there's legal recourse from law

enforcement, you think that could fall back on you

- 714 -
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If you say you're going to do it, you know. you -- you

need to m\TI up to it.

Okay. The _. I guess, you know. when -- are there risks

leaving out large sets ofwolfsnares?

There's a lot of risk.

What type'>

It seems like -- you know, and I saw this too often when

I worked, you know, for the Department; it seems like if

you leave a snare out, eventually -- because they

continue to work, and traps to some extent continue to

work, but usually they get uncovered and, you know,

things can kind of avoid them, but snares will work

until the wind blows them down or something knocks them

down, and it seems like it never fails a moose will get

into one or black bears or some -- some species will get

into it, and of course in the summer time they rot in a

short period of time so you can't salvage the meat or

the fur or the fur is usually not good anyway, so.

What about risk to non-target species from wolf snares?

As coyotes, wolverine, other species?

Well, you leave them out past -- typically would be

trapping season through the winter, right? Snow build

up, you know, so they're set a little bit higher than --

Jguess once snow leaves, do they set higher than they

would be if there were snow?

- 716-

as ..

- 715 •

You would want to hold them accountable?

Well, 1-- I'd want to. Whether or not the .....

I ultimately?

2 A Well, again, it would probably be ajudgment call on who

3 has the responsibility. If I gave that responsibility

4 to someone else, I mean I would -- I would hold him

5 accountable.

Yeah, they .- usually you'll move them up as the snow -­

snow gets deeper.

Okay. Does that increase at risk non-target species to

some game population? Moose, caribou?

Well, it -- it would be less risk to smaller creatures

and a greater risk to taller ones.

Right.

Like a moose or a caribou if you did -- but wolf snares

are set so big that even if you raise them up, you know,

they're still probably capable of catching certainly

bears, and I can't imagine raising them so high you

couldn't catch a moose, at least by the nose or a

caribou. But you might have raised them high enough

where a smaller wolverine and other things, coyotes,

lynxes may go under.

Okay. This issue ofa wolfbcing both a fur bearer and

a big game animal and which applies. Are you hunting

them as a big game or trapping them as a fur bearer.

You just - I guess you've kind of developed your own

personal system by the sound, is that right?

I just look at them in the fall as big game and I look

at wolves and wolverines, those are the two that have a

dual classification. I look at those fur bearers in the

winter time.

Okay. And then in the spring you look at them back as

- 717-
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.... .judge would.

Right. Whether or not that's -- so you're just-­

that's your personal belief system?

Right.

Right; not anything based on your understanding ofthe

law or anything like that?

Well, I would feel the same way. If! was on the tail

end of that trapping season and my partner had to go do

something and, you know, most of the traps belonged to

him or all of them belonged to him, and he said 1-- I

can't help you pick up the traps, you go get them. I

would do my best to get them all and if! didn't I would

say I forgot that trap. You know, 1... ..

Okay. That's your -- kind of your belief system as far

6 0
7 A

X 0 Whether or not., ..

9 A

10 0
II

12 A

130
14

15 A

16

17

18

19

20

21

22 0
23

24 A Yes.

25 0 .....accountability?
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TED SPRAKER

longer.and then the trapping license they buy in the

fall is good until September30th the next year.

And so -- but in your I guess analysis and discussion

things are based on kind of your personalviews of -- as

a license holderor I guess not a license holder under

the example I gave you. what's most benelieial to you.

The -- did some -- were you involved in enforcement at

all with your position with fish and game?

Yes. Iwas commissioned.

law enforcement?

Okay. And enforcement decisions aren't left up to the

individual who is charged, are they? They're left up to

correct?

MR. LEADERS: No further questions.

THE COURT: Mr. Robinson?

Mr. Spraker, with regard to this idea of having a

trapping license until trapping season is over, there's

some areasthe trappingseason may begin in early winter

REDIRECT EXAMINAnON

BY MR. ROBINSON:

3

2

4 0
5

6

7

8

9 A Correct.

10 0
II

12 A

130
14

15

16 A Correct.

17

18

19

20 testified as follows on:

21

22

23 0
24

25

big gumc animal'!

2 i\ Yes. sir.

3 Q Come March. April, May. that type of time frame you're

4 looking back at more the big gameanimals, correct?

i\ Yes. sir. Because trapping is over.

(, Q Sure. Okay. Now when -- and that's basedon -- and

7 that's just kind of your personalsystem because you

8 look at ~- take the moreexpanse or a leastrestrictive

9 application?

10 A Correct.

II 0 It's not based on any policy or anything like that from

12 your position with the Department of Fish and Game?

13 A No, sir.

14 0 The -- do you know then -- say you're in one of those

15 situations though or time framewhen op -- huntingand

16 trapping apply, and say -- of course, well, you

17 mentioned with .- as a fur bearer youcantake a wolf

18 with a rimfire rifle, correct?

19 A Right.

20 0 ...under a trapping license? And say you take a wolf

21 as it's in open both hunting and trapping season you

22 take it with a rimfire rifle, a .22. You have neithera

23 hunting nor a trapping license, were you hunting or were

24 you trapping?

25 A If you take it with a rimfireyou had better have a

- 718-

1 trapping license. Because that's the only thing that I and not be over until April 30th?

2 would be legal. 2 A Or later.

3 0 You better have, but if you don't have either hunting or 3 Q Or later. So underyour scenario I guess that the --

4 trapping license. which one -- which regulation -- which 4 when Mr. Leaders was trying to get you to say March or

5 set of regulations have you broken? 5 April you didn'tnecessarily mean that that was

6 A Again, that would be up to the discretion of the 6 universal, that once March or April showed up you didn't

7 officer, I guess. Because -- I mean I don't know how-- 7 consider a person having a trapping license during that

8 how you would know which you broke. I·· I guess you 8 time to treat wolves and wolverines as fur bearers,did

9 could -- you would have to ask the individual, you know. 9 you?

10 And you could look at the sealing. If they sealed it 10 A No. And, again, I -- I probably should have commented

11 after 30 days, well, the hunting option is - is out. 11 that I'm, you know, very familiar with my -- my trapping

12 0 What if they didn't seal it? 12 area, and everything closes ..

13 UNIDENTIFIED SPEAKER: (Indiscernible) without a license. 13 0 Right.

14 0 Right; they couldn't seal it without a license, right. 14 A .....Mareh 31st. But I know some of these areas out

15 So if they don't seal it? 15 here wolf trapping doesn't close until April 30th. And

16 i\ 1mean if they brought it in to seal it and then 16 a lot of places in the state, especially this western --

17 discovered they didn't have the license -. well, the 17 and the northern part of the state where hides arc prime

18 other thing is the trapping license goes -- you know, 18 longer in the spring because of colder conditions, those

19 the -- the dates go throughout the winter,whereasthe 19 seasons stay open really late. You know, beaver seasons

20 hunting license is set up on a calendarbasis, so you 20 now are open year around. So, yes, 1corrected that.

21 have to buy a new hunting license January the 1st. And 21 Q You, in your experiences as a ADF&G wildlife area

22 because of that -- and again, in my past working for the 22 biologist, have you ever come to know about how far

23 Department, most people in •• after the Ist of the year, 23 wolves range or what theirrange capabilities are?

24 or at least after trapping season opened, sealed 24 A Yes.

25 everything on their trapping license because the 25 Q What are they?

- 719· - 721 •
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Spraker.

And if you don't have it you could be considered an

unlicensed driver, right?

I would be at that point, yes.

But you would get a warning because underrationaland

reasonable.....

THE COURT: Now you're going too far, Mr. Robinson.

MR. ROBINSON: All right.

THE COURT: You said it was the last question, so.

MR. ROBINSON: That's aliI have. Thank you, Mr.

A Yes. sir. I did. It -- it's certainlya condition of

the permit. And ifl can ventureawayjust for a second

here. I guess I would look at that the same as if I gal

stopped driving my pickup one day going to workand I

forgotmy wallet at the house on the counterand the

officer said, well, I'm going to give you a warning

citation, you come show me your license today afterwork

and we'll tear this up and you're good to go. And I'd

go get my license and come back and show it to him and

he'd say, okay. I mean that as a guess that -. what I

would say. But it is a condition of the permit. And I

-- I'm supposed to have that license in my wallet when

I'm driving that pickup. That's ..

Q A condition of being a licensed driver, right?

A Yes.
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19 Q
20

21

22

23

24

25

It's -- it's staggering. Over the years I've -- I've

been involved in quite a few ofthe capture or collaring

projects with wolves, and -- and handled several

hundred. I don't know 110\\' many. but three, 400 wolves.

I think one of the longest recordsthat I recallwas

about 500 miles for an individual wolf. Wolf

territories arc large. And it'snot uncommon for wolf

territory to be, you know, at least several bundred

squaremiles. They -- they rangeover largeareas. But

about 500 miles, that's -- and that's straight line, so

no one knows what he did like this, but we know from

point A to point B was about 500. There's two cases in

two diiTerent studies. One was a Canadian study and one

was here on -- in Alaska where those -- those distances

WCfC measuredby collaredwolves. Great distances.

Now about this permit and complying with permit

conditions. It seems that ifyou were not to comply

with any permit condition then even the taking of wolves

in a·· at least under some theory, taking of wolves

within the permit, or within the predator controlarea,

would not be predator control. Imagine that under, like

the state's theory, if you violate any condition of the

permit -- for instance, one of the conditions is you

have to have the permit in your possession all the time.

Right.

A
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25 Q You understood the question?
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TED SPRAKER

Mr. Spraker, you talked earlier about you've known Mr.

Haeg. How long?

It-- I'm trying to think. At least 10 years, 15,

probablymore. I'veknown of his parents since I've

been in .• on the Kenai in, you know, the late '78, when

I moved to Kenai. Long time.

Did you talk with •. I guess you were on the game board

when this predator controlprogram went into effect?

Yes, sir.

And did you get information from anyone involved in this

program, Mr. Haeg or anyone else, about the wolf packs

here locally? You talked earlier about you've known

wolves ranging as -- I guess on the extreme, 500 miles.

How about the local pack territories?

All the information I -- I got was through the

Department of Fish and Game, primarily from Toby

Boudreau who was the area wildlife biologist here.

That limited -- that information was the pack

territories here is quite limited, right? Not this 500

mile range?

No, that--the 500 is an extreme condition.

- 725 -

testified as follows on:

RECROSS EXAMINATION CONTINUED

BY MR. LEADERS:
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MR. ROBINSON: It's the last question.

THE COURT: I'll overrule the objection, but that's the

only question, as 1 say .....

MR. ROBINSON: It's the last question.

So if you don't have physical -- permit in your

possession but you are, in fact, predator controlling

within the specified area, then all of a sudden you

would no longer be a predator control, you'd be thrown

out there with everybody else. I mean .....

Yes, that's a condition of the permit.

Well, that just seems a little way out to think that you

wouldn't be predator control, even though you're within

thc area of the permit on file, but you don't happen to

have it in your possession, like carrying it around your

neck like some people do with commercialfishing

Iicenses and what have you. That all of a sudden you're

no longer in predator control because you just don't

happen to have this thing in your possession. Does that

15 seem reasonable?

16 MR. LEADERS: Objection, Judge. It's relevance.

17 MR. ROBINSON: The permit conditions and whether or not

18 you could still be predator controlling without. Certainly

19 opened the door.

20 THE COURT: WelL ..

21

22

23

24
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A But the territories sometimes will almost follow rivers.

- 728 -

0712

THE COURT: Go ahead, sir.

in 19-D east. Alii can tell you is that from the

They can be elongated territories. And in cases like

this, and I -- and I'm not familiar exactly with the

size of these territories or where these territories are

information fromthe Department they wanted to see a

larger area than the original 1,700 square miles to

encompass all these outlying or wolves that went outside

of the 1,700 and that's why it went to 3,200.

You -- Mr. Robinson was talking to you about, you know,

the permits and the conditions, and violating -- you

know, you don'thave your permit on you. That's v­

you've violated a condition of the permit, but the

permit is still applies, right?

I would -- yes, I would think so.

You'restill within the program. If you're

Right, you're still signed up for the program, right.

(Tape change)

6 4MC-05-18/Side B
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25 A

Right.

That was a maximum condition of movement. No. that

information came fromthe Department on whatwas going

011 here. and it was all presented atthe board

March .....

And that information is that the packterritories here

is fairly small. is that correct?

Well, they're not small but they're contained within the

3,200 square miles.

It was what now?

They're not anydifferent from other wolfterritories

throughout the state. They're all pretty much the same

size. It -- it depends on prey. The -- the higher the

prey base, the more moose and caribou you have, the

smaller wolf territories tend to be. If you have very

few moose and caribou around, well then the wolves have

to stretch out to find enough prey.

Okay.

So I wouldn't characterize these packs as very different

fromon the Kenai or otherparts of the Interior or

whatever.

And what is thatterritorial rangethen?

Well, three or 400 square miles, some ofthem.

Well, I guess I'm trying to comprehend what you're

saying. That it'sno different thanothersand then

- 726-

(l

2 ;\

3

4

(, Q

7

R ;\

9

10 Q

II A

12

13

14

15

16

17

18 Q

19 A

20

21

22 Q

23 A

24 Q

25

- 729-

you.

That might be a little -- we might be going stray on

that. That's fine. The issue is you talked earlier

about -- I guess with any of these kinds of violations,

whether it's a violation of the permit or you'renot

under the authority of the permit or anything like that,

talked earlier about public perception and all that, and

how fragile the system was.

Right.

Just anything -- any violations would affect that,

correct?

You'vejust violated one specific condition?

Well, it's like the driver's license example that I

tried to usc. You know, I'm still a legal driver in the

stateof Alaska, but I don'thave my driver's license in

my pocket when I get my -- when I'm stopped. So -- but

I am a legal driver. So underthis example you'restill

a permitted hunter within this control area, although

you may not have your pennit in your pocket at the time

you'recontacted.

Whatif your licensed in anotherjurisdiction that's not

applicable in Alaska? You're still a licensed driver in

anotherarea.. but not in Alaska?
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you'resaying some of them are300 to 400, andon the

extreme end 500, so is what's.....

Okay, 1-- 1.....

If it's no differentthan, which one is it no different

then? The ones that are 300, 400 or ones that are less,

ones that are more?

The 500 that I mentioned was a linear movement. It was

a point A to point B. Two differentcases, two

different studies. One Alaska, one in Canadawhere

radio collared wolves were actually tracked some

distance, 500 or so miles from wherethey were

originally collared. But wolf territories are usually

three or 400 square miles, and they could go up to 500

square miles. It could be 200 square miles. There's a

variation. As an average, probably about 300,350,

somewhere in there is probablyan averagesize for a

wolf territory, for a pack of wolves.

So based on the information presented the area proposed

for this predator control program was sufficient to

encompass the wolves targeted?

Yes.

Because there is how many squaremiles in the program?

3,200.

3,200.

So these wolves - these wolves may have had territories

- 727-
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Any specific discussion or advice to Mr. Haeg about his

participation in this program, insuring he doesn't

jeopardize it?

Well, you know, again, we had general conversation about

it but the Director ofFish and Game, Mr. Matt

Rhodis(ph) called me because he knew that I lived nn the

Kenai and assumed I knew Mr. Haeg, and you know I -- I

vouched for him. I said he would definitely be an

individual that would be out there and try to get some

wolves. So, you know, I had good faith in him doing it.

He'd be out -- you had good faith in him being able to

accomplish killing wolves?

Yes, he's - he's a very accomplished hunter, and you

know, he's been in this business for a long time, as far

as being a hunter and a good pilot and so forth. And

you know, J thought he would -- and at that time there

were few or very few wolves had been taken, and I

thought he would do a good job and get some wolves. So

- 732-

A Well, we didn't -- I don't think we got into that sort

of detail. hut. you know. we did talk about making sure

this worked because it was one of the first ones and

there was a tremendous amount of controversy surrounding

it, and we wanted to do this in several other area" or

the state, and we didn't want to get short stopped. So

he was familiar with that.
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too far on this. but one ofthe issues that came up

during all the controversies over predator control was

the fact that there would be no control over where

wolves were taken. And it was one ofthe issues that

became a very delicate issue and onc of the issues that.

you know, had a potential to jeopardize future programs

ill the state. And it -- yes. it's something that's very

important to this program.

That was one of the primary concerns, this issue of not

having control over where wolves were taken, right?

It was -- it was paramount because with an experiment

you have to have a closed system. An example is the

bounty system that was used in Alaska in the early pans

of Alaska, and used in the -- you know, in the western

'Rocky Mountains and so forth. One of the big failures

of the bounty system is you offer $50 for a coyote but

you want them all killed on your ranch and you're going

tn pay a' the rancher 50 bucks and all ofa sudden you

pay on 200 coyotes and you lose as many lambs or calves

or whatever you were trying to protect from coyotes

because they bring them from all over the state. I mean

that has been a classic example of why bounty systems

have failed. Those same arguments were made in

opposition to predator control in Alaska because we

couldn't control where the wolves would be taken. So
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they would take a lot of wolves by these liberalized

methods, but it wouldn't restore the moose population in

the area, for instance.

And that's why in 16.05.783 there -- they defined game

management programs as applying to a designated

geographic area?

Correct. So you can manage..

So you get outside that designated geographic area

you're not involved in that game management program?

That's the way I would see it. You know, you're -­

you're permitted to be a agent of the state to reduce

wolves in an area. That's what you're permitted to do.

You talk about you -- did you have any conversations or

discussions about that issue with Mr. Haeg?

Well. we talked in general about hunting and shot size

and other miscellaneous things and so forth about this,

yes.

Did you talk with him at all about the public perception

issues, the fragile nature in some ways of this program?

That was pan of the conversation. Jmean he -- he knew

that we were very concerned. As a board member that I

was very concerned that we had a program that resulted

in good clean results. He was well aware of that.

And about the need and the importance of following the

specific program boundaries?

- 731 -

I went to bat for him. I -- I guess that's my bottom

line. When the director said shall we give him a permit

or not, I said, yeah, I know the guy, and I think he'll

get wolves.

He was aggressive in the desire to see predator control

programs in place?

Clear -- clearly. I mean he's written proposals, he and

I have discussed it. I mean I've known him for a long

time and he and I have the same sort of thinking when it

comes to management of game in a tot of --lot of ways,

and ...

So what specifically do you communicate to him about his

participation in this program?

Well, I don't recall the exact words, but in essence

that, you know, do a good job. Depend on you to take

some wolves out of this area, and don't do anything you

shouldn't do. I mean bottom line, it was just a general

discussion that you're going to have a spotlight on --

on your head, you know, when you participate. There's

only three permits so it's not like there's a lot of

people out there, and do a good job.

Do a good job but don't mess it up?

Don't mess it up. That was clearly implied.

The -- based on the fragile nature of the public

perception issues is the program taking wolves outside

- 733 -
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THE COURT: You're free to go. All right. ladies and

2 gentlemen, it has been a long day. We went longer than

3 expected. but since I wasn't in complete control again. I

4 didn't want to stop before Mr. Spraker was done just hecause

5 I like to finish with somebody rather than stopping part or

6 the way through.

7 Having said that. I don't know ahout you all but I think

8 9:00 o'clock is probably a good time to start rather than

9 8:00, unless you all really want to start at 8:00 and then

10 I'll be here.

II MR. ROBINSON: I'd rather start at 9:00. I'd rather

12 start at 9:00..

13 THE COURT: I've made my preference clear, but our

14 preference is whatever the jury decides.

15 MR. ROBINSON: I know. I just like to let them know.

16 THE COURT: So ....

17 UNIDENTIFIED JUROR: We're not going to be able to pick

18 the live that says let's go ..

19 (Whispered conversation)

20 UNIDENTIFIED JUROR: We have an airplane that's leaving

21 at 9:30.

22 THE COURT: At 9:30. Oh, do you want to .....

23 UNIDENTIFIED JUROR: The Meltons.

24 THE COURT: The Meltons are leaving tomorrow. Do you

25 want to start at., ...

MR. LEADERS: No further questions.

MR. ROBINSON: Just one.

TED SPRAKER

7

X

9

10 test ill cd as follows on:

II REDIRECT EXAMINATION CONTINUED

12 BY MR. ROBINSON:

13 -O~_Sinc.!O 'Yhat}"lr.JI"."g.did, riflht or wrong, regarding this

14 program, the state has enacted 19·A?

15 A 20·E, 16·B...

16 Q 20·E, 16·B, so it has continued to go on and implement

17 other predator control programs, right?

18 A Yeah, this has not jeopardized those other programs at

19 all. I'm just saying there's potential that... ..

20 MR. ROBINSON: No further questions.

21 TED SPRAKER

22 testified as follows on:

23 RECROSS EXAMINATION CONTINUED

24 BY MR. LEADERS:

25 Q That is it hasn't jeopardized them to date, correct?

·734·

or the program boundaries is that risk messing it up?

2 A II certainly has a potential to do that. It's--

_1 there's a lot of people watching this decision. We all

4 arc.

Q This case here?

6 A This case.

MR. ROBINSON: 10:00.

I UNIDENTIFIED JUROR: Well, we can just take little breaks

2 and run down there.

THE COURT: So I mean it just may mean it's a late day

tomorrow but we can take a late lunch or something maybe if

we start at 10:00. Will that ··1 mean that should give you

enough time if the plane ··Iet's do it this way.

UNIDENTIFIED JUROR: We're going to be late tomorrow.

THE COURT: Yeah, .. because.....

UNIDENTIFIED JUROR: (Indiscemible).

THE COURT: Because .. why don't we do this. If the

plane is on time we'll start at 10:00. Because I've been

involved in this before and I know what happens when this -­

when I want to be on the plane. It's always late. So if the

plane is going to be late, as in like, you know, not get in

until 10:30 or something let's start at 9:00. Can we do

that? Can you all cheek in the morning? Because by 9:00

they should know whether the plane is going to be there or

not. Okay. I mean the plane takes off at 8:15, so if you

call PennAir and the flight has not left Anchorage by 9:00

o'clock, then come to the court and we'll start. If it has

I But it has the potential to jeopardize them in the

2 future as well as this program in the future?

3 A I don't want to tie it just to this one case. Anything

4 has the potential to jeopardize predator .. predator

5 management in our state. I mean there's a huge faction

6 or people that send me hate mail, death threats. It

7 doesn't end there. I mean people are very opposed to

8 the taking of wolves, whether it's taken by hunting,

9 trapping, whatever. And all these things are just

10 another tick mark on the potential.. ...

II Q Sure. Not saying this in and of itself, but this

12 is...

I3 A Right.

14 Q ..... that one more tick mark, I guess, in the balance of

15 the scale and the jeopardy ramification .. you said

16 there's a lot of .. a lot of things and a lot of people

17 are looking at this case?

18 A Yes.

19 Q And so the jeopardy issue hasn't been determined?

20 A I guess you'd have to say that, yes.

21 MR. LEADERS: Nothing further.

22 MR. ROBINSON: I don't have any further questions.

23 THE COURT: Okay. Mr. Spraker can leave I presume.

24 Thank you, Mr. Spraker.

25 A Thank you.

3 TIlE COURT: Yeah, yeah. I'm trying to figure this out.

4 I'm kind of thinking it probably wouldn't be worth starting

5 at 9:00 to take a break at 9:30. That might be a little bit

6 quick.

7

8

9

10

II
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13
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15
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19

20
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22

23

24

25
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lett Anchorage hy 9:00 o'clock then we'llpresume it's going

2 10 be up and gone by 10:00 and we'll start when the plane-­

3 alief the plane leaves. Docs thatsound fair?

4 UNIDENTIFIED JUROR: Sounds good to me.

5 THE COURT: You guys will be right there, you can check.

6 We can check on it, too, so. Okay. So we'll plan on 10:00

7 unless the plane is late, and then we'll plan on 9:00. Okay.

8 And I've got to admonish you not to talk to anybody and don't

9 check anything out, do anything. Go home and go to bed,

10 we'll see you in the morning. Off record.

II (Off record)

12 0883
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I

2 DIRECT EXAMINATION

District Court Judge

BErGRE THE HONORABLE MARGARET L. MURPHY

·740·

4

16 Q Mr. Haeg, how long have you lived in Soldotna?

17 A Gosh, probably since 1986 or 50.

18 Q Where did you live before that?

19 A Chinitna Bay.

20 Q Where is Chinitna Bay?

21 A It's on the lower west side of Cook Inlet. It's an

22 extremely remote area.

23 Q How long did you live there?

24 A Since I was nine years old.

25 Q And who did you live there with?

- 742-

3 THE CLERK: Please spell your full name and spell -- I

4 mean please state your full name and spell your last name for

5 the record.

6 A David Scott Haeg, H-a-e-g.

7 HIE CLERK: Your occupation?

8 A I'm a big game guide and trapper.

9 l1fE CLERK: And what town do you live in?

lOA Soldotna, Alaska.

II l1fE CLERK: Thank you.

12 ras COURT: Go ahead, Mr. Robinson.

13 MR. ROBINSON: May I remain seated?

14 THE COURT: Sure.

IS BY MR. ROBINSON:

McGrath, Alaska

July 29,2005

10:00 a.m.

SCOT HENRY LEADERS

ARTHUR ROBINSON

Assistant District Attorney

120 Trading Bay Drive

Suite 200

Kenai, Alaska

Attorney at Law

35401 Kenai Spur Highway

Soldotna, Alaska

FOR THE DEFENDANT:

7

R

9

10

II

12

13

14 APPEARANCES:

15 FOR THE PLAINTIFF:

16

17

IR

19

20

21

22

23

24

25

6

TRIAL BY JURY. CONTINUED (EXCERPT)

3

PROCEEDINGS

2 4MC-05-18/Side B

3 0883

4 THE COURT: We're on record. It's Friday morning at

5 10:00 o'clock. Everybody got to say goodbye to the Meltons?

6 UNIDENTIFIED JUROR: Thank you.

7 THE COURT: Oh, no problem. They've been here a long

R time. I would hate to see - have them leave like sneaking

9 out without anybody saying goodbye to them, 50. Not a

10 problem. Butl appreciate you all being here promptly, and

I I heard the plane was already set up, probably helped because I

12 wasn't on it, so. All right. I think we're ready to proceed

13 then. Mr. Robinson, you want to call your next witness,

14 please.

15 MR. ROBINSON: Yes, Your Honor. At this time I'd like to

16 call Mr. David Haeg.

17 THE COURT: Mr. Haeg, you want to come up here, by this

18 witness chair. I think we'll just put this table back where

19 it was, too. You want to stand in front of the witness chair

20 there and face the clerk.

21 (Oath administered)

22 MR. HAEG: I do.

23 THE CLERK: You may be seated.

24 DAVID SCOTT HAEG

25 called as a witness on his own behalf, testified as follows on:
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IA

2 Q
3 A

4

5

6 Q
7 A

8 Q
9

10 A

11

12

I3Q

14

IS A

16

17 Q
18 A

19 Q
20 A

21 Q
22 A

23

24 Q
25 A

I lived there with my parents.

About how many people lived in Chinitna Bay?

There was one other locallrapper about three miles down

the beach, and other than that the next people were

about 30, 35 miles away.

And 50 just about four of you lived in the bay?

Yes.

When you lived in Chinitna Bay how did you and your

fannily make a living?

We commercial salmon fished, we trapped. Later on, some

years down the road, we had some people come in for bear

viewing and wildlife viewing.

So how old were you when you left Chinitna Bay to move

to Soldotna?

I lived with my parents until I was about -- 1think

about 20 or so.

And that's when you moved to Soldotna?

Yes.

Are you married?

Yes, I am.

And how long have you been married?

Since 1996. I'm not » time flies when you're having

fun.

Do you have any children?

Yes, we do. Have two daughters. Cassie's three and

- 743 -
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Kala is seven. I hope I'm getting all this right.

2 Q Now you say that your occupation is a guide. a hunting

J guide?

4 A Yes. it is.

Q And how long have you been a hunting guide?

6 A I received my assistant guide license when I was 18

7 years old. I don't remember exactly when] became a

8 registered guide, but it was -. gosh, I think about 1998

9 maybe, or something like that. I just two years ago

10 became a master guide.

I I Q And you also say you're a trapper?

12 A Yes.Tarn.

13 Q How long have you been trapping?

14 A Been trapping since -- I don't -- I can't answer that

15 because I was .- we was trapping when I was .- I guess 1

16 grew up trapping. I mean on my own I probably started

17 on my own trapping when I was 14.

18 Q Still living in Chinitna Bay?

19 A Yes.

20 Q

21

22 A

23

24 Q

25 A

Living in such a remote area how did you -. what kind of

education did you receive?

I did everything through home school. Up through and

including graduation by home school.

And you got your high school diploma that way?

Yes, 1did.
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IQ
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9 Q
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14
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16 Q
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18

19

20

21

22

23

24 Q
25 A

Did you outfit it for winter use?

Yes. I mean in Alaska most people that Ill' in the

winter do that. Put skis on it, auxiliary heaters. You

know, ways to block lip oil coolers, just -- but, yes, we

built it to be a bush airplane to be able to usc -- he

used in the winter lime. You know, any time.

Does it also have floats?

Yes, I have floats for it also.

So you can use it in the summer and in the spring as

well?

Yes. And 1-- 1also have, you know, Tundra tires also

for....

So you can use it as wheels and ski plane or float

plane?

Yes.

What kind of guiding do you do?

We do moose, caribou, grizzly, black bear. We also ­

where I grew up down in Chinitna Bay, we provide brown

bear hunts there. We now how shifted mostly away from

moose guiding or hunting, primarily because of the --

you know, the declining -- decline in the moose

population, shifted our effort into more bear hunting

because there's a healthy population of bears.

When you guided for moose where did you guide for moose?

In Unit 19-B and Unit 19-C.

·746 -

I Q Since getting your high school diploma have you gone to

2 any other institutions of learning like for college or

3 anything?

4 A 1took a couple welding courses. I loved flying and I

5 actually through correspondence they enabled me to take

6 courses to learn how to fly. I became a private pilot I

7 think when I was seven -- 16 or 17, I think. Commercial

8 pilot at -- I don't know, very soon after. I'm now a

9 flight instructor also. Flying is something that I --I

10 very much love, like to do.

11 Q Now you've heard a lot of testimony in this trial about

12 something known as the Batcub?

13 A Yes, I have.

14 Q Is that your plane?

15 A That is my plane, yes.

16 Q When did you obtain that? When did you first get it?

17 A I obtained it in 19 -- gosh, '95, '96, I believe.

18 Q And since you've had it have you had any modifications

19 to it?

20 i\ Yes, I bought it as a wreck, complete wreck, for $4,000

21 and I spent two years of my life, every spare moment,

22 rebuilding it. Making -- you know, turning it into

23 something that -- it fits me perfectly. I did

24 everything 1wanted to do and took my time and spent

25 pretty much all my resources back then on doing that.

- 745 -

I Q Yes, but how long have you been guiding for moose in

2 those two game units?

3 A I think I started off working there for another full-

4 time guide in 1998, I believe. So that was -- I had

5 been up to Unit 19 a fair amount, just looking around.

6 I think 1did some of my own hunts before 1actually

7 started working here, but that was when I first started

8 working there.

9 Q And over the years that you've been guiding for moose,

10 guided moose hunts in Units 19-C and B, have you

1I personally noticed any change in the moose population?

12 A Yes, 1have. And I think -- actually thinking back, 1

13 think it was 1988 or'89, 1....

14 Q When you started?

15 A When 1started there. I -- I'm not great with dates,

16 whatnot. I was just thinking back, I was thinking, you

17 know, it's only five years. I've been out there a very

18 long time.

19 Q Well, what have you noticed then in terms of moose

20 population in these units and guided hunts?

21 A It has suffered tremendously, I feel, through mostly

22 wolf predation. Grizzlies and black bears do contribute

23 also, but with all the flying I do there, there's

24 absolutely no doubt, you know, that the moose have been

25 affected mostly by the wolves because the grizzlies and

·747·
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It's kind of the one thing that I do that you know gets

me out into the wilderness. you know. in the winter time

andreally lets me, you know, get back to my roots. But

I have spent -- I don't know if it's thousands of hours,

but it'smanyhundreds of hours tracking wolves and just

-- you know, with -. you know, when you're trapping you

just want to see where they're at and whereyou can make

sets and learn their habits and"

Well, in yourexperience of tracking wolves what kind of

migratory patterns have you observed about these wolves?

The wolves that I'm most familiar with generally range

in -- oh, there's one pack that kind oflives where we

guide in our southern area, kind of the -- the upper

Stony River, I would say it makes a loop that's at

least 80 miles around it. You know, 1 would say it's

not -- I'd say it's probably 30 -- 30 mile diameter, 40

mile diameter, but 1 have seen -- 1don't know ifit was

the same pack, but a pack that was from that same area

of about 30 wolves. We trailed them one time. Picked

up the trail. I was actually heading back home to

Soldotna. Picked up a trail on the upper Stony River,

followed it across two lakes, up through Merrill Pass,

-750 -

yourself? Just to see how a wolf moves around. where he

goes and (indiscernible)"

A Yeah. l've donea -- a lot of that, I love trapping.

2
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22

23

24

25

it was really a state sponsored program. Idon't -- f

think it was something that was open for people to do to

-- I think to help with, you know, the control of

wolves, but I don't -- I don't know if it was actually

like a -- like the programs they have now, I'm not

certain about that, but I did participate.

It had to be something authorized by the state

government in order to (indiscernible).... ,

Yes. it was.

And when was that?

I think like 1992. '91, '92, somewhere in there.

What kind of license did you have to have?

Had to -- it was mandatory to have a trapping license to

do that.

Nnw over the years have you done anything with making

proposals or going to Board of Game meetings to express

- 748-

2

3

4

black bearpressure hasremained relatively stableand

wolf population really skyrocketed and-- but the moose

population is -- you know. it -- it'ssuffered

tremendously.

Q Have you ever participated before2004 in any state

6 sponsored predator control program?

7 A No, I have not.

8 Q Nn land and shoot?

9 A We did -- we did some land and shoot but 1don't think

10

II

12

13

14

15

16 Q

17

18 A

19 Q
20 A

21 Q

22 A

23

24 Q

25

down Chakachamna Lake, turned south, went across the

base of the west Forlands and we followed it all the way

to Drift River on the -- getting down to the lower west

side of Cook Inlet before 1 had to tum around because

of darkness and being Iowan fuel, but that.. ..

How many miles?

That was - we laid it, plotted it out. As the crow

flies it was very near 100 miles as the crow flies and

about 130 miles on the ground, and that was a pack of30

wolves, and it -- you know, I -- as I said, I don'tknow

that very logically was not probably its range, but

that's what this one pack did, and it was still heading

south when we - when we gave up the tracking of it.

What has been your personal history regarding hunting?

You personally?

Grewup as a kid out in the wilderness, love to hunt.

You know, shot my first moose I think when I was 14.

Just loved it Think that's why 1got into guiding, and

you know, just something 1very much enjoy.

Well, when is the last time you personally hunted

yourself? Not guided somebody hunting, buy you hunting?

I can't remember when I -- it'sbeen so long ago, I

can't remember when 1actually went out for myself,

personally, to hunt Just -- you know, in the winter

time I do trapping and that 1 guess is kind of taking
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23

24

25

yourconcerns about wolf population andmoosereduction?

Yes, 1 have. I have been to a great many Board of Game

meetings. I've testified at I think all of them,

L

Concerning this issue youmean?

Yes, concerning the growthof wolves and the -- you

know, the -- the trend of moose and caribou due to that

Haveyou madeproposals concerning predatation controls?

Yes, I have. I -- you know, talked to actually a lot of

local people around where I guide, villagers, got their

input, other guides tojust get a broad consensusof

what's going on and what everybody feels. And 1-- I

guess I took the initiative to bring thoseconcerns

before the Board of Game in the form of proposals and

testimony.

And what kind of things had you proposed?

Proposed openingupprograms such as we have now, aerial

shootingof wolves. Liberalizing trapping seasons. You

know, liberalizing hunting seasonson wolves. We've

also most of the time reckoned -- recognized the need to

cut back on moose harvest throughout all this. So we --

we -- we havebeentrying to do whatever we can to

address the -- the imbalance as I see it in the

populations,

Over the years have you ever done any wolf tracking
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Or the permit.

MR. ROBINSON: I think that's marked as Exhibit 20. It's

already been admitted.

Q Is this the permit that you were given?

THE COURT: I'm sorry, what number is that?

- 754-

21 Q

22

23

24

25

the place and my business of guiding has kind of taken

over. you know. when fused to hunt and -- and whatever.

so lor personal hunting I pretty muchno longerdo that.

So I think we heard some testimonythat in order to have

a guide license you have to have a hunting license?

That is correct.

But you don't use your hunting license?

The only reason .- in the past years that I've got a

hunting license is to -- you -- you musthave a hunting

license to also guide, so that's -- haveto have it.

Well, other than for that reason, you haven't personally

used your hunting license to go hunting?

No.

What about trapping? How often do you do that?

I usually do it every winter. This -- this past winter

I didn't. Kind of had other things going on, but

trapping is something I do every winter if! possibly

can.

Now it's pretty clear that you made an application for a

permit to participate in the predator control program

for wolves in game Unit 19-0 east, is that right?

That is correct.

Do you know when you made that application?

I think it would be December of2003, I think.

Why did you apply lor that permit?
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I fell that the program was a -- a program that had to

-- I guess was our one hope to restore the depleted

moose population andfelt as a citizensof Ala --

citizen of Alaska that, you know, depend on moose, along

with a great many other people, it's all -- it's all of

ourjob to do whatwe can to, you know,protect the

resource thai we all -- all depend upon.

Now you madethis application in conjunction withTony

Zellers, right?

That is correct.

How did you happen to know and get acquainted with Tony?

I don't know exactly how it was but he contacted me for

a job as an assistant guide, and had great

qualifications, although he had never been a guide, he

was a pi -- retired pilot with the U.S. Air Force, and I

kind of screen everybody that works for me pretty well,

makesurethey're professional andveryconscientious,

good hunters and he was -- fit the bill.

So you applied as the pilot and he applied as the

gunner, right?

That is correct.

When did you find out that you were successful in the

application of getting this permit?

I think it would have been maybe February of -- gosh, I

-- 2004, I think.

I MR. ROBINSON: Exhibit 20.

2 THE COURT: Thank you.

3 A Yes, this is the permit that I was given by Alan R.

4 Root.

5 Q And there's Defendant's Exhibit A, which I think is a

6 supplement or an addendum to the permit. Do you

7 remember getting that, too?

8 A Yes, I think 1 received this by fax at my home.

9 Q Okay. Now did you take the time, Mr. Haeg, to go over

10 the conditions of your permit?

II A Yes, we did. We looked them over and I think AI Root

12 just kind of pointed out, you know, some of the

13 highlights, area, you know, what kind of gun, et cetera,

14 et cetera. He was also -- he was concernedaboutI

15 think the adden -- the amended thing because the Board

16 of Game had amended the permit. He was making sure also

17 thatwe knewthatthere was a differencebetweenone

18 permit and the _. the amended permit.

19 Q Okay. When you yourself became familiar with the

20 conditions of the permit, did you understand that you

21 were supposed to hunt within 19-D east (indiscernible)

22 predator control? In Unit 19-0 east?

23 A Yes, we were. We were familiar with that.

24 Q You and Tony got your licenses together, right?

25 A Yes.
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(l Here in MeGmth? I

2 i\ Yes, we did. 2

3 o Now what did you do when you got your penn its? 3

4 i\ We were excited to be able to participate. I mean, you 4

5 know, finally, you know, I guess I looked at it like we Q

(, had, you know, the tools to make a difference finally in 6

7 what was going on and we headed out to go look for 7 A

X wolves. I think that was March 5th, if I remember 8

9 correctly, and when we picked up the permit we -- I 9

10 think it was somewhat late. We headed back toward the 10

II lodge but rather than just direct line -·1 know wolves II

12 usually travel in the win -- travel on the rivers in the 12

13 winter time so we -. J think we flew east from McGrath 13

14 kind of -- kind of along the Kuskokwim and then we 14

15 followed the Big River, it would be south, but up river 15

16 would be south, looking for tracks that wolves were, you 16

17 know.. 17 Q

I g Q Within Unit 19-D east? 18

19 i\ Yes. 19 A

20 Q About how much time did you fly around in that unit that 20 Q

21 . day? 21

22 i\ You know. we had flown in but we didn't have a permit. 22 A

23 We flew out, I would say. Jdon't know, ills hard for me 23

24 to remember, but we probably put two hours in inside the 24

25 -- the area. We didn't really make big •• but we » we 25
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really know. you know, what exactly the experiment was.

hut I -- I just knew that through the years that the

Board of Game that McGrath was the main concern for the

Board of Game for low moose populations.

When you got your permit from Mr. Root did you also get

a sealing certificate from him?

Yes, he did. He « he told us that when we .- or if we

took wolves that we would need to get them scaled. He

said that we did not need to have them sealed in

McGrath, and that we could .. if we wanted to we could

use a temporary sealing certificate and log the wolves

onto that until such time we could -- we could deliver

them for permanently being sealed. And actually with a

temporary sealing certificate you can bring that « it

.. it .. it's a way that you can seal them and not

actually go to an ADF&G office, I believe.

And so did you take those certificates with you when you

took your pennit?

Yes, we did.

Now when was the first moose that you -- I mean wolf

that you took? When was that?

I believe it was the same day we got the permit As I

said, we were generally heading .. headed south,

generally in the direction of my lodge. You know, we

were looking for moose, we were looking for wolf tracks,
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I would .. we were just kind of making big .. as we were I we were looking at any activity that would indicate

2 kind of traveling we were looking for tracks, we were 2 wolves which that usually means caribou or moose, any

3 kind of going back and forth and any openings or ridges 3 time there's -- there's animals that wolves like to eat

4 that looked like wolves might travel we would go look 4 that's where wolves generally are. Qua·· you know, a

5 at 5 ways up the Big River we found a place where there was

6 Q Now on this permit it requires you to have a trapping 6 numerous wolf tracks. It appeared like there - there

7 license, right? 7 was a kill somewhere back in the trees because out on

8 A Yes. 8 the river it looked like there was maybe, you know, a

9 Q Did anybody ever explain to you from ADF&G why you had 9 chunk ofleg bone or whatever. We actually looked for

10 to have a trapping license as opposed to a hunting 10 the kill for some time but where .. I think where it was

II license in order to get the predator control permit? II was very tall timber, very dense. We couldn't really

12 A No one explained it to me. They all just said that to 12 tell what was going on. And where that was we were

13 receive the permit I had to have a trapping license in 13 getting somewhat close to the c- the edge of the Unit

14 my possession. 14 I9-D east »-you know, the » the open predator control

15 Q And did you understand this predator control program in 15 area. But we were still well inside, so we just started

16 Unit 19-D east to be an experimental program? 16 down the river. Therc were lots of wolf tracks on the

17 A It was a new program but I .. and I maybe had heard it 17 river and we went maybe several more miles and sure

18 was experimental but I •. you know, I did not know the 18 enough, we found three wolves up ahead of us on the

19 details of what _. how it was operated. I·· I guess 19 river. And, you know, looking back on it, you know, we

20 the way I looked at it is McGrath, I believe, has been 20 should have just not worried about it, but wolves arc

21 the area .. you know, the area around McGrath was hit 21 running down the river, two of them head for the trees,

22 first with the .. the decline in moose and .. and the 22 and we just -- you know, this is what we've come here to

23 increase in wolves, and I guess it was where the -- the 23 do. It's « our intent is to try to, you know, take

24 state had the most knowledge of what was going on and so 24 some wolves to give some relief to the moose, and we

25 it received the .- the program first And I didn't 25 went after the one wolf that stayed on the river and we
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We honestly did not know. We were so excited. we sec

him, get him, land. You know, (didn't -- at that time

neither Tony and I knew -- my GPS that's in my plane is

not a new fancy one, it scrolls along. The boundary at

the southern area is -- I think it was at an angle so it

was hard to tell like a -- a latitude line that would

scroll up on a GPS. And, you know, from where we found

the wolf kill 1 knew it was inside, and then when you

see the wolves up ahead and you're going -- I mean it

was -- at that time we didn't know. We found out later

that we were -- I would sa~ a'rnile or rriaybe a little

more outside of the area.

Now when you -- it was the next day two morc wolves were

taken?

Yes.

Did you know those wolves were in or out of the

permitted area?

VVe knew that those wolves were outside the permitted

area.

Had you been in the permitted area at all that day

before you took the two wolves outside the area?

We were on our way up to the permitted area. We found
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I Q Now when you shot -- when Tony shot the first wolf, did

2 you know whether that wolfwas in or out of the predator

3 control unit area?

4 A

6
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24

25 A

timber. But how do you get it out. You know....

(Indiscernible).

You know, and -- kind oftbe way I look at it is those

of us tbat can do sometbing should do something. You

know, not everybody has an airplane, not everybody has

the experience to go. It -- and so that was my intent

and purpose is to do what 1could to -- to benefit

everybody that uses moose. I mean local people, guides,

other guides than me. You know, people that boat up the

rivers, down the rivers, fly in. You know, it -- moose,

I -- I feel are one of the greatest resources out here.

Renewable resources. I mean there's other resources,

(Tape change)

4MC-05-19/Side A

0249

THE COURT: Go ahead.

]

6

4 A

-- we shot it.

2 <) So TOllY shot it. you put him in a position to shoot, is

that what you're saying?

Thai is correct. I flew the plane and Tony shot.

5 Q Now what was your intent and purpose when you got the

permit in terms of pursuit and the taking of wolves?

7 A My intent and purpose was to reverse the decline of

8 moose. I mean -- and it's..

9 Q

10 A

II

12

J]

14

15

16

17

18

19

20

21 0249

22

23

24

25

1 A All right. You koow, I just -- moose and fish and stuff 1

2 like that are so important, you know, for everybody in 2

3 the state that I think it's everybody's job that -- that 3

4 utilizes that resource to do what they can ..... 4

5 Q To help it 5

6 A To help it recover from some -- you know, I think it's 6

7 to a point where it can't -- you know, it can't provide 7

8 tor, you know, for people like it used to, and -- you 8

9 know, so that was my intent and purpose. It wasn't -- 9

10 was not to necessarily kill wolves, it was to restore a 10

II great resource to something that can be utilized again. II

12 Q Well, what was your state of mind in terms of the 12

J] activity that you were doing? What did you think you 13 Q

14 were doing in terms of activity? 14

15 A We-were controlling -- we were predator controlling. It, 15

16 you know, was -- was not hunting. was not - you know, 16 A

17 we came out here to control predators to restore a, you 17 Q

know, a vital resource back to, you know, a healthy
,

18 18

19 condition. 19 A

20 Q Well, after the first wolf was shot, when did you get 20 Q

21 the next wolf' 21 A

22 A W~ picked up that first wolf, flew back to the lodge and 22

23 the next day we headed back toward the open area and we 23

24 waoted to go where that -- to where that moose kill was, 24

25 and the next day we shot two more wolves. 25
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another kill that was still outside the permitted area,

I believe, by, you know, maybe 15, 20 miles. It was off

the river a ways. We looked at it. The tracks were

headed back - well, headed east and then north toward

the permitted area and when we come upon the wolves they

were still outside the area and we, you know ~- I don't

know how to -- you know, I guess we were just over

zealous. We were out there trying to control predators

and we're, you know, over zealous about it. We were

headed back to the area and were, you know, relatively

close, but I mean we knew we were -- I don't know, it

was 20 miles out I would say, 15 miles out.

All right. And so there came a time where you reported

coordinates to Toby Boudreau about where lhese wolves

were taken, right?

Yes.

And that wasn't -- the coordinates you gave him weren't

right, were they?

No, they were not.

And so why did you give Toby the wrong coordinates?

The one -- one reason was before we came out to help

with the program there was very few wolves taken, and

when I was at the Board of Game meeting there were

concerns voiced to me that the -- the numbers of wolves

taken were so low that they may just say the program was
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25 Q

not achieving its objective, andbe shutdown. And that

was something that I did 110t want to happen. because I

felt that the program was what needed to happen to bring

-- you know, to start a recovery in the moose

population. We also -- you know, after we shot the two

wolves we came inside the areaand flew for Iwould say

lour hours inside the arealooking for wolves. We had

found --1 think wc looked kind of at the eastern

boundaries and we hadfound tracks of a great many

wolves that I thought that were maybe off the east,

southeast side of the area but were headed back into the

area. and it was an area that was wide expanseof kind

of stunted trees. An area that -- not like a river

river, butone that's hard to pick out an individual

area-- or animal becausethere's lots of trees. And we

zigzagged and we went into, you know, -- so when we

reported where the wolves were takenwe wantedto not

only try to help the program by showing that it is

effective and that there's not a reasonto shut it down,

and also to let other permitees or whoeverthat was also

.doing predator control where there were wolves inside

the area. We never did see those wolves but they were

fresh tracks and I would say there were .- my best guess

I would say there were over 20 wolves in thatpack.

Now some time between the time you took the second
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I wolves you made the reported coordinates and you got a I off -- I think we fueled up at the -- the fuel she--

2 call from McGrath concerning where you had to seal the 2 the fuel sales place here. Took off.....

3 wolves? 3 Q Here in McGrath?

4 A Yes. I ~~ you know, it'sbeen a -- many, many months 4 A Huh?

5 ago. A year and a half ago, but I remember either 5 Q Here in Mcfirath?

6 getting a call or a fax from AI Root who had, you know, 6 A Here in McGrath, and we had fuel inside of the plane

7 given us the -- the paperwork so that we could 7 also, so we had -- I can fly for almost six hours with

8 temporarily seal the wolves and have them sealed 8 the fuel that's in my wings, but we went northand we

9 anywhere, and he had said that we needed to bring the 9 did a very extensive survey all aroundkind of the

10 wolves hack to McGrath to have them sealed. 10 northern boundary up and down the •• the Nixon Fork. We

II Q And did you do that? II found a few wolf tracks, quite a few moose kills. And

12 A We did that. We were getting -- kind of getting ready 12 just looked at the whole north area as best we could.

13 for a spring brown bear season, but yes, we did. 1 13 And then I think we kind of went down through the center

14 think -- 1think it was like mid •• mid-March or so, 1 14 of the area, kind of headed back to our lodge. It was

15 believe, we -- ~ecame back to McGrath to have the -- 15 starting to get late, starting to get dark.

16 the wolves sealed. 16 Q Did you take any wolves that day on the way back from

17 Q Now ';'hen you were in McGrath that day to have the wolves 17 McGrath?

18 sealcd did you run into Trooper Gibbens? 18 A No, we did not.

19 A Yes, we did. 19 Q When was the next time you took any more wolves?

20 Q And what kind of things did you and Trooper Gibbens and 20 A The fir •• after the first three we took a wolf on the

21 Tony Zellers talk about? 21 same day that we came in to seal the first threewolves.

22 A Trooper Gibbenswas interested in my airplane. You 22 Q So on your way back then on the day you carne in you met

23 know, he's a pilot. He commented how it looked like a 23 Trooper Gibbens and on your way back out

24 very good airplane to have in Alaska. With big baggage, 24 A Before that we ..

25 you know, big engine, long range tanks. You know, nice 25 Q Oh, before you came in?
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A Yes.

2 Q Okay. And where did you -- when: was it that that wolf

J was taken? _

4 A )'11;. was actually taken south-crour lodge. We -. we
'-----~ - ...

.5 came froni towii with-thewolf hides, we flew in to

6 my..

7 Q When you say you came from town, what town?

R A Soldotna.

9 Q Okay.

lOA Flew from Soldotna up over the top into our lodge, and I

11 think we -- usually when we come over we bring a lot of

12 fuel and supplies. You're always loaded to the gills

13 coming this way, you know, to resupply stuff. And I

14 know that we tried to get a hold of somebody to seal the

15 hides here in McGrath, because if I remember right it

16 was a weekend, and we were concerned that we may not --

17 you know, before flying from the lodge up here we wanted

IR to _. to make sure there was somebody here. And I think

19 .. 1don't know, 1think maybe we took off in town

20 pretty early so we didn't call before we left, but

21 anyway we couldn't get a hold of anybody, so before we

22 came to McGrath we thought we would look around where I

23 normally trap in the winter time. Also thought we'd

24 look at some of the camps that we have for hunting, see

25 if animals have got into them. So we actually flew

- 76R -

south down over all our camps and then we werejust

2 going to swing up, down the Stony River and head back

3 north to the lodge and call but we -- we were going down

4 the Stony River and we seen three wolves, and, you know,

5 our purpose was to come out here and control wolves and,

6 you know, I donIt know, you know, just over zealous or

7 over eager, you know. We're finally being able to do

8 something. You know, and we -- we shot one wolf there

9 on the Stony River.

10 Q And what did you do with that wolf once you shot it?

II A We picked it up and took it back to the lodge. I think

12 we called McGrath here trying to get a hold of somebody.

13 I think at that time we got a hold of Toby Boudreau, and

14 so we _.J believe we left that wolf there because it

15 had just been shot. Usually when you get stuff sealed

16 there's -- they need to be skinned, and -- or I don't

17 know if they have to be, but I've never taken in

18 animals, you know, whole. We always have them skinned

19 because they put a tag through the hide. So that's --

20 that's what happened there.

21 Q All right. So then you come back from McGrath that day,

22 you go back to the lodge, fly around looking for --

23 before you get back you fly around in the control --

24 predator control area looking for wolves and you go back

25 to your lodge. When's the next time that any wolves are
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taken?

I believe it's the next day we go fly out. Actually

down. or westward on the Switt River. It's where I've

done a lot of my trapping. It's where wolves like to

kill moose, and if-- usually if we find a moose kill we

will -- I have snare sets that I can -- I can set there.

So we new down, we actually found a set of tracks of

wolves. Looked like a big pack of wolves. We actually

landed on the tracks to look at which way they were

going. So we stayed, you know, can at least find which

way they're going, find if they had killed a moose,

maybe set snares or traps. And we come upon a moose

kill, fresh, lots of wolf tracks. And you know we talk

about where we have snares that we could put there.

Just looking at if we could land anywhere and while

we're doing that we see anotherwolf And you know we

-- we go after it and get it. It just -- you know, we

came out to make a difference in what was do -- you

know, to what was going on. You know, all in our mind

we're out here controlling predators. I mean it just ­

you know, Was what we -- you know, our only purpose,

intent, you know.

Now are these wolves still in game Unit 19?

Yes, they are.

But they're just not in 19-0 east?

- 770-

That's correct. Well, let me rephrase. The one wolf we

shot on the Stony was in 19-B, the one that we had taken

to the lodge, the one the next day was in 19-0, but not

J9-0 east.

So by my count you're up to five or so wolves taken by

that time?

No.

And then when's the next time that wolves were taken?

We flew back toward the lodge, picked up snares and

traps. Came back and set them and I don't -- I think it

was the next day after we set the snares and traps we

came back to -- to look -- look at the set. see if we

caught anything and we hadn't, and I think on the way

back to the lodge -- we were going to go back to the

lodge, get more fuel and head north to the control area,

but back to the lodge, further up river on the Swift we

find, you know, -- I don't know how many wolves there

were but there were wolves running everywhere. And

actually when we seen them they had a couple more moose

that they had kind offanned out by. 1don't know why

they would kill another moose right then because they

still had about half of the other moose, but it -- you

know, it's -- we had seen so few moose in the whole

program. I mean up here in McGrath anywhere it just was

so frustrating that -- you know, we're -- we're finding
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so few moose and yet still finding so many wolves that,

2 you know, it -- it was.. 2

3 <) You mean live moose? 3

4 ;\ So few live moose. so many dead moose -- you know, wolf 4

killed moose and so many wolves that it, you know.-- 5

(, you know and our purpose was to change all that, and 6

7 that's what we were doing. You know, and I don't » I 7

R know there's lots of names for it. Over zealousness, 8

') excitement, you know, for being able to finally have 9

10 something happen. It could have been many things, but 10

II our intent -- you know, to me, I guess it was, you know, II Q
12 the knowledge that we finally had the ability to do 12

13 something. Bring, you know, to reverse the -- the 13 A

14 trend. 14

15 Q So how many wolves are taken that day? 15

16 ;\ I believe we shot four wolves that day. 16

17 Q And you knew that those were not within Unit 19-D east? 17

18 A Yes, we did. 18

19 MR. ROBINSON: Your Honor, I wonder if we can 19

20 (indiscernible) now or take a five or 10 minute break? 20

21 THE COURT: Okay. Let's come back at 10 after II :00. 21 Q
22 THE CLERK: Off record? 22

23 THE COURT: Yes. 23

24 (Off record) 24

25 THE COURT: We're back on record. Mr. Hacg, I need to 25 A

- 772-

I remind you that you arc still under oath. 1 Q
2 A Okay. 2

3 THE COURT: Go ahead, Mr. Robinson. 3

4 Q Now, Mr. Haeg, during this month of March after you got 4 A

5 your permit were there times when you -- you and Me. 5

6 Zellers attempted to go back into Unit 19-D cast to 6 Q

7 pursue wolves and were unable to? 7 A

8 A Yes, there were. 8

9 Q What happened? 9

10 A 1 know one time we headed north to go up, got to Big 10

II River, we're going along and see a huge snow squall 11

12 coming down the river, had some real bad turbulence and 12

13 we had just almost -- I -- 1 think we were maybe 10 13

14 miles from the area, got into some pretty bad turbulence 14

15 just getting back 10 the lodge. And snow, wind kept us 15

16 pinned down. It actually got pretty bad. We had to put 16

17 something -- you know, tie the plane down really well so 17 Q
18 can keep it from blowing away. And I think that was 18 A

19 after we had shot the first three wolves. I actually 19

20 had a cold that was getting pretty bad. Actually was so 20

21 bad 1 could -- couldn't function really well either. I 21

22 know the day after the wind storm we again attempted to 22

23 come up into the area, and I think this would have been 23 Q
24 on the -- gosh, the 7th or 8th of March if! remember, 24 A

25 we -- yeah, 7th or 8th of March. 7th and 8th. On the 25
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Sth we took ofTand were headed toward I think the

middle or the middle west side ofthe lower part of the

area and it was very cold. and I was really sick.

Coughing all the time and actually had bronchitis.

coughing up green stuff, et cetera, ct cetera. and at

that time it was so cold that we turned around and

called it a day. Went back to the lodge and I just. you

know. tried to get better, but yes, there were several

other times that we tried to gel up into area and just

due to weather conditions could not make it.

So now what happened with these nine wolf hides that-­

from the nine wolves that were taken?

We took them up to -- actually Tony took them to

Anchorage to have them tanned. We tan all our hides so

we can sell them. We -- you know, operating out here,

doing all the flying that we were doing, we went through

an enormous amount of fuel. It's very expensive out

here. It's, you know, 1 guess everybody knows. And,

you know, try to sell them, get some of the money back

that we were spending.

Now apparently -- well, Trooper Gibbens testified that

on I thought it was the 29th of March, 1 think it was,

of'04, there was a search conducted at your lodge.

Were you there at the time that that occurred?

No, I was not.

- 774-

With regard to the snares and the leg hold traps that

you put out around the 23rd of March, about how many did

you put out and where did you put them?

We put them around the moose kill on the Swill River,

and I put out 20, Tony put out 20, and we also ..

20 snares?

Yes, 20 snares each, 40 snares. It -- if there's room

to put lots of snares you usually do if there's a moose

kill because you'll -- there's a possibility of catching

a - you know a good portion of a pack of wolves if you

do that. It seems like once you catch one, especially

maybe an alpha wolf, the rest ofthe pack will remain in

the area, circle around and the more snares that you

have, especially away from where that wolf is, the more

-- the greater the likelihood of getting multiple

wolves.

All right. And what about the leg hold traps?

We set some leg hold traps there also. 1 actually set

them. I remember doing the setting. Tony was setting

snares, and I believe we set eight leg hold traps.

That's, you know, been a long time ago, but that's what

I remember.

Did you set any leg hold traps ncar your lodge?

Yes, we also set some leg hold traps for wolverine.

Around our lodge there's a -- you know, I have permanent

- 775 -
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MR. LEADERS: (Indisccrnihlc).

TilE COURT: That's -- the objection is sustained.

MR. ROBINSON: All right.

Well. what did you believe was your agreement with Mr.

Lec(ph)..

MR. LEADERS: Objection, that calls for hearsay.

MR. ROBINSON: No, I'm just saying what his beliefwas

about his agreement with -- his state of mind is not hearsay.

Mr. Haeg's state of mind is not hearsay.

MR. LEADERS: The agreement is hearsay. I think that's

what he's calling for is an answer based on hearsay.

MR. ROBINSON: No, it isn't. I'm asking him what he

thought his agreement was. It's not hearsay.

THE COURT: You're asking what he beiieved

MR. ROBINSON: I'm asking Mr. Haeg what he believed, not

what Mr. Lee(ph) believed, but what Mr. Haeg believed.

THE COURT: All right. The objection is overruled. You

can answerthe question, Mr. Haeg,

A I believed that Tony Lee(ph) was taking responsibility

for the set, to set everything off and in return he

could take all the animals for his -- his own use.

Q At that point did you feel that you had to then close

out any of these trap line sets?

A No, I did not. Not that trap line or the other ones.

He had just found that one set. As I said he was

1

2

3

4 Q

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sets there that. you know. when I come out in the winter

time to the lodge we alwaysbring bait alongto put hait

in and -- and reset the traps. And I -- I wouldsay we

had maybe eight traps for wolverine set. .I thinka

couple of them were Conabears with a box. Most of the

rest were leg hold traps.

Now when you set those trapswhat were you intendingto

do? When you set those trapsand snares?

Intending on catching wnlves. Get the furs and sell

them. Also if, you know, we caught wolves that's more

predatorcontrol. You know,just tryingto, you know,

cover costs of being out there flying around looking.

Do you know a person by the -- oh, then I think Trooper

Godfrey testified that on or about the I st of April of

2004 that your house was searched?

That is correct.

And you were there for that?

Yes, I was.

He mentioncd that you had to be called back on the lake.

You were about ready to take off and (indiscernible)?

Yes.

So you didn't know that they were coming to search

before you were taking off, did you?

No, I did not.

Now do you know a person by the name of Anthony or Tony

- 776·

2

J

4

(,

7 Q

8

9 A

10

II

12

13 Q

14

15

16 A

17 Q

18 A

19 Q
20

21 A

22 Q
23

24 A

25 Q

25 the matterasserted but that'ssomething that was said.
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I

2 A

3 Q
4 A

5

6

7

8 Q
9

10 A

II

12

13

14

15

16 Q
17 A

18

19 Q

20 A

21

22

23

24

Lce(ph)?

Yes, I do. He's ..

How do you know him?

He is a guide that operates on the -- the Stony River

just below Lime Village. I believe he operates out of

Curley Warren's lodge. Curley Warren is also another

guide. And I know him through being a guide.

Okay. Did you ever have any contact with him about him

doing anything with your trap linc?

Yes. I did. I receiveda call from Tony Lee(ph) some

time toward the end of March. Not exactly sure what day

it was, stating that he had found a set of -- around a

moose kill on the Swift River and that there were a

couple wolves in it, and he asked me if! needed help

with that.

And what did you say?

And I said I would very, very much appreciate it if he'd

help me with it by shutting it down.

Did he agree? Did he agree?

Yes, he did. He agreed. I told him -- I told him he

could have all the animals in the set. and you know he

-- he said that

MR. LEADERS: Objection, hearsay.

MR. ROBINSON: Well, I'm not offering it for the truth of

I guiding out there for bear and was in the area and had

2 seen the set. I still took responsibility of the -- you

3 know, the -- the traps around my lodge, but that set he

4 •• he - I mean he's the one that called me and asked if

5 he -- you know, if I needed help with it and I told him,

6 yes, I did and hc could have all the fur from it.

7 Q All right.

8 A He also •• there's a little bit more to this. About, I

9 don't know, a few days later he called hack, said that

10 he got a few wolf.....

II MR. LEADERS: Hearsay.

12 MR. ROBINSON: (Indiscernible).

13 Q He called back?

14 A Yes, he called back.

15 Q And from that conversation what did you leave that

16 conversation believing?

17 MR. LEADERS: Objection, it's calling for hearsay.

18 MR. ROBINSON: It's not calling for hearsay.

19 (Pause)

20 MR. ROBINSON: Can we approach?

21 THE COURT: Uh-huh.

22 (Bench conference as follows:)

23 MR. ROBINSON: There's exceptions to it, it's under 803.

24 3. Statements of declarant's then existing state of mind,

25 emotion, sensation, (indiscernible) religion, such as the

- 779-
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MR. ROBINSON: No.

MR. LEADERS: ....he made a plan, but you can't discuss

Mr. Lee's(ph) inlent.

MR. ROBINSON: I can't lalk about the declarant's state

discuss whether or not. ..

of mind. That's my point. That's why they carved out this

exception. As to declarations relatedto the execution,

revocation, identificationof terms of the declarant's will,

not Mr. Haeg's will. The declarant's will.

MR. LEADERS: I'm -- right, that's the argument I'm

making is Mr. Lee's (ph)state of mind is for all intent is

not what's relevant to the charges.

MR. ROBINSON: If he says I'm willing to lake over your

sets, that is relevant to the charges, and that goes to

whether Mr. Haeg was negligent or he (indiscernible), period.

3 (Indiscernible) whether or not (indiscernible).

4 MR. ROBINSON: Yes, he was.

5 MR. LEADERS: (Indiscernible).

6 MR. ROBINSON: It is (indiscernible).

7 MR. LEADERS: Okay.

S MR. ROBINSON: Absolutely it goes to the (indiscernible).

9 Because he made a plan for future action with the declarant.

10 MR. LEADERS: That's what you can discuss. Yoo can

11

12

13

14

IS

16

17

IS

19

20

21

22

23

24

25

- 7S2-

snares. Absolutely.

2 MR. LEADERS: I don't know if he', ever been asked to

MR. ROBINSON: No, but his state of -- wait a minute.

THE COURT: Right. Mr. Lee(ph) would be the declarant.

- 780-

MR. ROBINSON: Well, there was a (indiscernible), not the

plan to take-over. future action.

MR. LEADERS: Okay. Then Mr. Lee's(ph) intent or state of

mind isn'trelevant to the charges against Mr...

MR. ROI31NSON: It -- well, I think it's relevant as to

MR. LEADERS: No, you're trying to choose to argue that

Mr. Haeg's state of mind(indiscernible)......

MR. ROBINSON: We have evidence about customary uses and

trapping issues. (Indiscernible) is not relevant, and it's

about the declarant's future pians.

MR. LEADERS: If they were relevant. They're not

relevantto Mr. Haeg's ....

THE COURT: Mr. Lee's(ph) state of mind is irrelevant for

the issue.

His then existing state of mind, the declarant's then

existing stateof mind.

II

6 Haeg's state of mind?

7

S

9

10

intent. plan. like in the take-over. northedesign, mental

2 feeling of pain and hod)' health. Offered to prove the

J dcclant's present present condition (indiscernible) in future

4 actions. It's not hearsay.

MR. LEADERS: So you're saying that (indiscernihle) Mr.

12 the ...

i3

14

15

16

17

IS

19

20

21

22

23

24

25

I MR. ROBINSON: No, not Mr. Haeg, Mr. Lee(ph) is the 1

2 declarant. 2

3 THE COURT: Right. His state of mind ..... 3

4 MR. ROBINSON: Right. 4

5 THE COURT: .....is not relevant. 5

6 MR. ROBINSON: Well, yes, it is as to the -- as to a plan 6

7 for future action it is. 7

S THE COURT: He's not the one charged with anything. S

9 MR. ROBINSON: It doesn't matter. It's not a question 9

10 about wbether he's charged, it doesn't go to the charges; it 10

II goesto whether this particular -- the declarant's statemeot, 11

12 (indiscernible) for future action. 12

13 THE COURT: (Indiscernible). 13

14 MR. ROBINSON: Look at the commentary. 14

15 (Paose) IS

16 MR. ROBINSON: It's admissible. It's the declarant's 16

17 statement. 17

IS MR. LEADERS: I guess 1 don't (indiscernible). IS

19 MR. ROBINSON: Future action. 19

20 MR. LEADERS: Right. 1 mean..... 20

21 MR. ROBINSON: The exceptioo to (indiscernible). 21

22 MR. LEADERS: But the issue is Mr. Lee's(ph) state of 22

23 mind is not what'srelevent. 23

24 MR. ROBINSON: It is relevant to the question of the plan 24

25 and actions that this man took regarding the traps and 25

- 7SI -

(Pause)

MR. ROBINSON: (Indiscernible) evidence of intention is

intending to prove (indiscernible) is, of course, left

undisturbed, as applied to declarant.

(Pause)

MR. ROBINSON: (indiscernible) but this refers to future

action.

(Whispered conversation ofjurors in background)

(Pause)

MR. ROBINSON: It says, special (indiscernible) of

subdivision (indiscernible) and you can get that in.

(Indiscernible).

MR. LEADERS: Well, it's (indiscernible).

MR. ROBINSON: Because Mr. Lee -- he's going to say

(indiscernible) is to take futureactions which he relied on

which goes now to this question of negligence.

MR. LEADERS: (Indiscernible) going to.

MR. ROBINSON: Yeah, but be has to say whether he -- what

he said that he relieved him.

MR. LEADERS: Based on the conversation....

MR. ROBINSON: (Indiscernible) as to the declarant's

statements about futureactions it's relevantand it's

admissible, underthe hearsayexception to the rule.

MR. LEADERS: I'm not dispute -- I'm not disagreeing witb

thai part of the analysis thai 803(3) allows for state of

- 7S3 -
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And so he wanted to keep it open?

And he wanted to keep it open. There's one more bit to

this. I worried andagonizedoverthis for another

several days, and I ended up calling Anthony Lee(ph)

back, myself, and I told him -- 1said I don't care that

you want to keep it up and running, I just want it taken

care of. Go out and shut the set down. So I know.

Anthony Lee(ph) called me the first time, you know, I

returned his call. He called me back and then I called

him the last time and told him if you want to, you know,

tell -- you know, basically I said I don't care that you

want to continue trapping there. Shut the set down.

And he said absolutely, Dave, if that's what you want,

I'll go do it. And that's -- that was where I left it.

If -- if there had been any hint of anything that I

thought that -- that wouldn't happen, I would have went

out immediately andtook careof it, butwe weregetting

- 786-

my -- my intent --I didn't care if it kept going. I

just wanted it takencare of. And..

3 Q Was this keep going based on the fact he hadseen more

4 animals in the trap line?

A Yeah, I -- I don't knowwhat his basis was for believing

there weremoreanimals coming in, but he apparently

believedthatafter he took animals out more animals

wouldcome back.

2

6

7

8

9 Q
10 A

I I

12

13

14

15

16

17

18

19

20

21

22

23

24

25

- 784-

I mind. The issue is why is Mr. Lee's(ph) state of mind ..

2 MR. ROBINSON: Because the \I..'rang evidence of intention

3 is tending to prove the doing of an act intended that. of

4 course. left undisturbed as applied to declarant.

5 MR. LEADERS: Right, but it still has -- now it's a 403

6 issue. Why is it..

7 MR. ROBINSON: No, but that's because of this particular

8 exception for that (indiscernible). That's why the rule

9 carved it out, that's why this exception to..

10 MR. LEADERS: Yeah, but it still has to be relevant

lito....

12 MR. ROBINSON: It is relevant because.....

13 MR. LEADERS: Well, the next » the next (indiscernible).

14 MR. ROBINSON: Because what he said caused him to have a

15 bel ief that goes to whether or not he had a negligent state

16 ofmind. Because of the future actions, statements ofthe

t 7 declarant.

18 MR. LEADERS: Judge, I'm going to withdraw the objection.

19 THE COURT: Okay.

20 MR. LEADERS: I tbink it needs to be limited to just

21 what the intent or the plan was that he created, not beyond

22 that. And that I'll agree that (indiscernible) his reliance

23 on the statements, it goes to the negligence.

24 THE COURT: Okay. Okay. That's the only

25 (indiscernible).....

I (End of bench conference)

2 0854

3 (Tape change)

4 4MC-05-19/Side B

0854

6 THE COURT: All right. We're back on record. You want

7 to repeat your lastquestion, Mr. Robinson.

R Q Mr. Haeg, you were saying that there was more than

9 (indiscernible) in another communication withMr.

10 Lee(ph)?

II ;\ Yes, I did. He called several days later, said that he

12 landed at the set, took out several wolves. I think

13 maybewolverine, whatever. And that therewere

14 wolves.....

15 MR. LEADERS: Objection. Judge, this is -- this isn't

16 going to the issue.

17 THE COURT: That's -- yeah.

18 Q What did he promise to do about the sets?

19 A He first promised to shut it down. Then when he called

20 back he said he would like to keep it going.

2 I Q And what did you say to that?

22 A And I said that- I said you can do with it whatever

23 you want as long as you shut it down. And I mean I made

24 it adamantly clear because I had a fear that something

25 may, you know, I -- I wanted it spelled out exactly what

- 785 -

1

2

3

4

5 Q
6

7

8 A

9 Q
10

II

12 A

13 Q

14

15 A

16 Q

17

18

19 A

20

21 Q

22

23

24

25 A

ready for bearseason. The set'sout here,he'sout

hereguiding, I'm doing my bearseason on the other

side, and, you know, he -- he took responsibility for

the set.

All right. Now Mr. Haeg, those nine wolves that you and

Tony Lee(ph) took, do you think you had those in lawful

possession?

No, I do not. And it was Tony Zellers.

I'm sorry, Tony Zellers. l rnisspoke -- miss pronounced

_. I mistated his name(indiscernible) the nine wolves

were eventually taken up to Alaska Furs .....

Yeah.

.....or eventually taken up to Alaska Fur Dressers? You

knew that those were unlawfully taken?

Yes, I did.

You're not by any meanstryingto convince this jury

that they were lawfully possessed carcasses or hides,

arc you?

No, I'm not. I understand that we did wrong and I

understand that we pay the price for it.

With regard to the permit conditions. I mean you took

those animals outside of the area and possessed them.

What did you think that you were doing with regard to

the conditions of the permit?

I thought we were breaking the conditions of the permit

- 787-
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2

hut not breaking the intent or the purpose of the

permit. 2

Q So you've been a registered guide since 1992. That

means you can contract and -- contract your 0\\11 hunts.

21 CROSS EXAM INAnON

22 BY MR. LEADERS:

23 Q So. Mr. Haeg, you've basically been hunting since you

24 were 14 or so, or even younger?

25 A Yes.

correct?

cl cetera. You can employ other guides under you to

conduct guiding activities. those types of things,

correct?

That's probably a misstatement, that would be correct?

Do you think you were probably an assistant guide back

in 1986? Do you think it's a typographical? It would

be hard to be from 1996....

Yeah, I understand.

.....backwards to '92?

Yes. Yeah. I would -- I would say that.

Does 1986 seem approximate to the time that you became

an assistant guide?

assistant guide, correct?

A Yes.

Q When was that?

A From 1996 to 1992.

A (Pause).

Q Earlier you said you were assistant guide around 20, 21

3

4

5

6 A Yes.

7 Q Okay. Prior to 1992 you were an assistant guide.

8

9 A Yes.

10 Q The licensure verification notes when you became an

II

12

13

14

15 Q

16

17

18

19 A

20 Q

21 A

22 Q

23

24

25

Mr. Leaders?

What was your state of mind with regard to whether what

you were doing, the actual activity that you were doing

was hunting?

We were not hunting. We were conducting predator

MR. ROBINSON: That's alii have.

control.

THE COURT: Thank you, Mr. Robinson.

MR. LEADERS: Thank you, Judge.

DAVlD SCOTT HAEG

testified as follows on:

5

3 l)

4

14

And you have now been charged with five counts of

knowingly violating a state law prohibiting hunting,

same day airborne, you understand that. right?

6 A Yes.

7 Q
X

9

10 A

11

12 Q
13

What was your state of mind when you began to set those

leg hold traps and the snares and M~ in conjunction with

the aerial shooting?

15 A We were conducting predator control.

16

17

18

19

20

- 788· - 790-

with .....

years of age?

Yeah, I -- I think I got my -- you know, it's hard to

remember back. I think I got my assistant guide license

when I was 18.

Okay.

So I don't know, that would be whatever, 18.

Your date of birth was in?

1966, yes. So .

So somewhere .

..... 18, that would be 70, '84 or so.

Okay. Around '84. So that's when you believe you were

actually -- you started..

Yeah.

You believe you started guiding professionally since

'84, or have been?

I got a license but I didn't actually guide for a couple

years but I held the license.

Okay. But a couple years after that, then so maybe

around '86 or so you started your profession as a

professional hunter, guide?

Yes.

You said you don't really hunt anymore though?

That's correct.

In fact, you do hunt, you just don't hunt for yourself,

correct? You don't sport hunt for yourself'

- 791 -

I

2 A

3

4

5 Q

6 A

7 Q

8 A

9 Q
10 A

II Q
12

I3A

14 Q
15

16 A

17

18 Q
19

20

21 A

22 Q
23 A

24 Q
25

Exhibit 29, that's your verification oflicensure,

correct?

THE COURT: Uh-huh.

A A couple years, year and a half, two years.

MR. LEADERS: Actually, maybe I can approach, Judge,

Yes, it is.

Master big game guide and that was original issue date

of'

November 13th, 2003.

Okay. So a year and a half or so at this point as a

master big game guide?

Yes.

And it also goes through on the additional comments

there on the right, your additional guide licenses held?

Registered guide license number 783 from April 17th,

1992 through November 13th, 2003.

- 789-

I Q And you're. in fact, a professional hunter?

2 A Yes.

3 l) To the extent you've reached kind of the highest guide

4 status you can reach in Alaska, master guide, master big

game guide?

6 A Yes.

7 Q And you've had that status for how long, or that

8 licensure?

9

10

II

12

13 Q

14

15 A

16 Q
17

18 A

19 Q

20

21 A

22 Q

23

24 A

25
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A Yes.

A Yes.

A Yes.

Q You hunt several species. You guide, hunt for several

At the time that you were involved in the program,

correct?

utilize that we stay within so we don't cause any

conflicts with anyone -- any other users, and so I don't

know the specific laws to areas that we do not guide in.

But you know that 19 -- I mean it's in the regulations

pretty well publicized 19-0 east is a resident only

moose area, as well as caribou and sheep?

1 -- yeah, I -- 1 believe so. I -- you know, I guess I

eould look in a regulation book and tell you that.

The entire permit area for the predator control program

is within 19-0 east, this loeals only area?

In 2003-4, yes.

So the wolves tar - and you've heard the testimony of

Mr. Boudreau that there were -- the plan was to

eliminate the wolves in 19-0 east essentially, right?

Yes.

6 A I believe so. I'm -- we .- we have an area that we

7

8

9

10 0
II

12

13 A

14

15 0
16

17 A

18 Q
19

20 A Yes.

21 Q
22

23

24 A

25 0 And they determined -- tried to determine the range of

clients?

2 A Yes. they arc.

3 Q 19-D cast is restricted. Youc- it's a locals only hunt

4 area, isn't that correct? Not open for non-residents

for moose?

You do that in various areas around the state?

species; bear, moose, caribou?

The -- I think you testified your bear operations are

primarily down in the Chinitna Bay area, is that

correct?

Yes. and up in Unit 16, whieh is just north of there.

Just north of Chinitna Bay area?

Yes.

Okay. And that would be aeross the Alaska Range to the

east ofthis area? East and slightly south?

Yes.

You don't guide for bear out in 19 -- Unit 19?

Yes, we do.

A Yeah, I provide a service for hunters. And in providing

2 that service they call it professional hunting. It's

J actually providing a guide service.

4 <) Right. So you hunt with clients. assist them in doing

the killing of' the gam c')

6 A We -- we guide them so that they can hunt and kill game,

yes.7

R

9

10

110

12

13 0
14

15 0
16

17

18 A

19 0
20 A

21 0
22

23 A

24 Q
25 A

- 792- - 794 -

10
2 A

3 Q
4

5 A

6 Q

7 A

8 0
9

10 A

II

12 0
13 A

14 Q

15 A

16 0
17

18 A

19 Q
20 A

21 0
22 A

23 Q

24 A

25 Q

Oh, you do. What areas of 19?

19-A and 19-B.

And that's -- and when is the last time you guided for

bear out in 19-A or B?

We did not guide last fall, so it would have been 2003.

2003, okay. So fall 01"2003?

Yes.

Okay. When's the last time you guided for bear in other

areas then?

We guided in the spring 01"2004, and I helped do two

guided hunts this spring.

Okay. And -- but those weren't out here in 19?

No.

Those were over in, what, ]6 or down by Chinitna?

In Unit 16.

Okay. The -- your moose, you guided for moose out of

Unit 19 though?

Yes.

Predominantly where?

19-A -- or 19-B and 19-C.

You don't guide at all in 19-D?

No, we do not.

Specifieally you don't guide in 19-0 east do you?

No. we do not.

As a guide a lot of your clients are out of state

- 793 -

I

2

3

4 A

5 0
6

7 A

8 Q

9

10

II

12

13 A

14

15 Q
16

17

18

19

20 A

21 Q
22

23 A

24 Q
25

those wolves. Ultimately earne up with over 3,200 square

miles or something like that, range for these wolves,

the various packs?

Yes.

Those wolves'really don't affect direetly your hunting

range?

They most certainly do. .... -

So the biologist indieated their range was -- that they

believe in the predator control program boundaries and

you're saying the biologist is wrong, the boundary of

those paeks range down into 19-B and C in your hunting

grounds?

There's no doubt about that. Espeeially when the prey

population gets scarce they have to eat.

The -- you talked about your moose hunting. You said

you've shifted your efforts from moose to bear because

of the population problems. With healthy bear

populations, not so healthy moose populations in the

areas you guide?

Yes.

When's the last time you guided moose hunters out of 19­

B orC?

It would have been the fall 01"2003.

So the fall right before you started into the predator

control program?

- 795-
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doesn't -- if he charges $11,000 whether they get a mouse or

not. and I don't understand the relevancy of the success

(indiscernible).

I believe everyone got a moose.

Now can you -- the diagram behind you, or the map,

excuse me, not diagram. Would you stand and show us

your actual hunting grounds then in 2003? Actually, Mr.

Haeg, I'm going to -- sorry, I'll ask you to -- I'm

going to bring the map up. (Pause) Okay, would you come

up. Thank you. Where did you guide these clients in

2003?

We have a lodge here, and we have camps up and down

here. Down to.....

So to the north and to the south of your main lodge?

Yes.

THE COURT: Well, I can sec it. Well. the objection is

overruled. You can answer the question, Mr. Hacg.

Q What was the success rate of these eight or nine clients

for moose in Unitl9-B or C in 2003?

I MR. ROBINSON: Objection. relevancy in terms of success.

2 Apparently you can't guarantee success, so I don't understand

3 the relevancy of it.

4 MR. LEADERS: Goes to the issue of why he's taking wolves

5 in the area. Judge.

MR. ROBINSON: It doesn't -- it can't be both. Ifhe6

7

8

9

10

II

12

13

14 A

15 0
16

17

18

19

20

21

22 A

23

24 0
25 A

y~s.

You-. the fall of2004. did you guide at all?

No.

The -- and that was based on because of this case

itsdf. isn't that correct?

That is very much true and -- and you were a big part of

that. yes.

Let me ask. You had -- prior to -- you had scheduled

clients for the fall 01'2004_ isn't that correct, for

moose out in 19-B and C?

Yes. I did.

And you cancelled those hunts?

Yes.

Okay. Now how many hunters did you have scheduled for

thc fall of2004 in 19-B and C, moose hunters? Moose

and/or caribou?

I'd have to go back and look but I think probably seven.

In 2003, the last year you guided clients for moose in

19-B nr C. how many clients did you take out?

I'd have to look back through the records. Sometimes we

have people that aren't hunting moose, they're hunting

grizzlies, some people that, you know, are non-moose

hunters, but I think maybe eight or nine.

Okay. How much do you charge for your moose hunts in

19-B or C?

A

2 Q
3 A

4 Q
5

(> A

7

8 Q
9

10

II A

12 Q

13 A

14 0
15

16

17 A

18 0
19

20 A

21

22

23

24 0
25

- 796- - 798-

not clear.

Per client?

MR. LEADERS: Okay.

MR. LEADERS: Sure, I'll .....

Okay.

Right in this area here.

Okay.

We do some caribou hunting out +.out over here. and

primarily just right in this area.

Most -- Mr. -- and you've been hunting out there for how

many years, this area?

Gosh, I think -- I think since 1989.

Okay. And you've testified earlier that you've been

monitoring the wolf populations and packs in this area?

Yes.

Okay. I assume it -- because it greatly affects your

guiding operations, would that be fair to say?

It affects the moose resource, the caribou resource,

yes.

Which would then affect your guiding? You know, your-­

the game that you're going after with these clients?

No -- no doubt.

And -- Mr. Zellers testified yesterday it's been his

experience a lot of the game that you end up -- the

moose you end up targeting are from -- come in from the

Swift River area, is that correct?

Yes, but there's another guide that -- that guides in

the Swift River drainage, and we do not guide in the

Swift River drainage. We guide the highlands to the

- 799-

10
2 A

3 0
4 A

5

60
7

8 A

9 Q
10

II A

12 Q

13

14 A

15

16 0
17

18 A

19 0
20

21

22

23 A

24

25

MR. ROBINSON: Objection, relevance as to what he

11.000.

How much do you charge for your moose hunts, or have you

charged -- did you charge in 2003 and had you I guess

reached any agreements with your clients in 2004 for

thesc moosc hunts in 19-B and C?

THE COURT: No, I understand the argument. The ohjection

Yes,

What was your success rate in 2003?

MR. ROBINSON: Objection. Success rate at what? It's

The success rate for these eight or nine moose hunters

in 19-A or B that you guided out... ..

is...

MR. LEADERS: It goes to the intent of his participation

and the intent he's taking the wolves in the area.

is overruled, you can answer the question.

I

2 charges.

3

4

- 797-

MR. ROBINSON: Well, that - I don't see the relevancy of

6 what he charges. I don't see the relevancy of his personal

7 charging for his guiding service.

8 MR. LEADERS: The issue of why he seeks these wolves

9

10

11

12

13 0
14

15

16

17 A

18 0
19 A

20 Q
21

22

23

24 0
25
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north. highlands to the south. Most of tile moose that I

2 we take winter up high. And some of the low lands tilt: 2 Q
] moose will go down on the rivers where the overflow is ] A

4 and they'll winter along the river. So the moose that 4 Q

5 actually winter in here we do not necessarily hunt, but S

6 -- anyway, hopefully that clarifies it. 6

7 Q Well.d guess because Mr. Zellers indicates some of 7

H these moose from around here you guys do. You don't 8

9 directly hunt the Big -- or the Swift, excuse me, 9

10 but.. 10

II A That's correct. II Q
12 Q ..... you would have _. take some animals from that » 12

13 that would come from that area? 13

14 A The likelihood is, yes, that we do, but I would say that 14 A

15 the portioo of them that we take are fairly small. IS Q

16 Q Okay. Let's talk about oow -- number 6 here, in this 16

17 square, does that fairly represent where your lodge is? 17

18 A Yes, it does. 18 A

19 Q Okay. So it's your lodge up here. This indicates 19 Q

20 McGrath on the map, is that correct? 20

21 A Yep. 21 A

22 Q Okay. So McGrath is essentially northwest -- north and 22 Q

23 west, I guess? 23

24 A North -- yes, that's ... 24

25 Q Okay. From -- approximately how far from your lodge to 25 A

- 800-

I McGrath by air? I Q

2 A I have never plotted it out exactly, but I think it's 2

3 about 80 miles. 3

4 Q Okay. Do you know the distance from your lodge to, I 4 A

5 guess, this here, would you agree, is not exact but 5 Q

6 fairly represents the permit boundary areas as far as 6

7 predator control pennit you were..... 7

8 MR. ROBINSON: Why don't you put a dot, because that's 8 A

9 not going to show up on the record. That's the southern 9

10 boundary, southeastern boundary, what one arc you talking 10

II about? II

12 Q Does this fairly represent the western boundary of the 12

13 predator control permit area that you participated in? 13

14 A Yes. 14

15 Q This very disjointed line or -- represent the southern 15

f6 boundary? J6 Q

17 A Yes. 17

18 Q And this line here the eastern boundary of that? 18

19 A Yes. 19 A

20 Q Okay. So point seven, does that at least somewhat 20

21 fairly represent the closest point to the permitted 21 Q

22 areas from your lodge? 22 A

23 A Yes. 23 Q

24 Q Do you have any idea of the distance? 24 A

25 A 1 can guess. I would say if it's 80 miles to McGrath, 25 Q

- 801 •

( Aurora Court Reporting :

it's probably SO miles.

Okay

45.

Okay. Somewhere in that area? Okay, I'm not asking you

to be exact. Now the -- you've talked about several

wolves that you and Mr. Zellers took. And actually,

before we get there I want to -- I think we need to

discuss a few other things, so go ahead and have a seat.

we'll come back to the map in a bit.

(Pause)

Now you have been actively involved in and interested in

the wolf predator control program, or issues, in the

state of Alaska, correct?

Yes.

We've heard testimony from both Mr. Spraker, from

yourself, you've actually drafted some proposals for the

Board of Game?

Yes.

It focused on liberalizing seasons, hunting and

trapping, as well as limits .....

Yes.

..... for the taking of wolves? As well as you've been a

strong advocate for the aerial shooting of wolves,

predator control?

Yes.

- 802 -

Your -- you've been -- I assume you've been a proponent

then as a guide, guides need to be proactive in this

issue?

I think that's fair to say, yes.

The -- and why is that? Or why have you been involved

and why is it that you feel you, personally, need to be

proactive in this?

I1's a resource that I grew up on, and -- or grew up

having and want to have my kids grow up and have it

also. I mean I could just tum my back on it and

exclusively hunt brown bear, that is perfectly capable

of doing. But a healthy moose population is something

that is one of the best benefits that this area can

have. I don't sec how there could hardly be a better

resource to have.

Okay. So I guess your interest is the moose population.

You said that it's a resource you grew up on, you're

talking about the moose?

Yeah, moose -- I grew up eating moose and hope to die

eating moose. It's what I eat.

You said you don't personally hunt any more?

That's correct.

I mean you can't legally trap moose, correct?

Nope.

Get your meat where then if you're not hunting?

·803·
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A

2
]

4 <)

A

(,

7 o
R

9 A

10 <)

II

12 A

13 o
14 A

15 o
16

17

18

19

20

21

22 A

23

24

25

- 806-

primarily?

I would say as a whole, probably not. Many -- hut I -­

there's no doubt that as the moose population declines

the packs -- I mean from what I've seen the packs stray

farther and farther, and farther, and that's one thing I

did notice that, you know. when we had a healthy moose

population the packs. especially when the snows got

deep, they would camp out on moose and really not move a

whole lot during the winter. You know, in these days

now wolves range many times further than what they used

to.

Q Okay. The -- so based on your interest in protecting

this resource, the moose that you rely on, it's more for

-- well. primarily a commercial aspect, your livelihood

as a guide. To some extent as well as you've indicated,

you eat the moose. That's why you became involved in

the progrann?

I became involved in the program because I don't want to

see the moose resource, population go away. You know, I

can -- you know, you can make it seem like it's just a

commercial operation, and in a sense I have, you know, a

stake in that; but a healthy moose resource benefits

everybody out here. And 1 -- I'm not willing to tum my

back on it and not have my kids be able to go out and

hunt moose. 1just won't do that.

I

2 A
]

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18 A

19

20

21

22

23

24

25

Our hunters that do not -- or most of our hunters do not

take meal home, so all that meat I cat. The)' transfer

it to us. My wife and kids eat.

So the ....

The -- the people that work for me eat it. we give much

of it away to people that need it.

So these people are paying 11.000 bucks for a hunt.

they're looking for the trophy. not the meat"

Thai is correct.

And you don't just waste the meat, you make sure someone

uses it? Or hope ..

Orme.

You give it away hoping that others will use it?

We do not waste meat.

Now your -- you talked -- and I asked you a little bit

of questions but you said you talked with -- or you --

when Mr. Robinson was asking you questions, you've done

some of your own surveying and tracking of the moose ••

or these wolf populations. Has that included this pack

on the Swift River that you and Mr. Zellers shot five

wolves out of?

I would assume so. In these areas they -- I don't know,

I've seen packs get big. split up, packs exchange

territories. It's kind of a dynamic thing. From one

year to the next. They are not the samc. They can

- 804-

But you don't hunt moose up in 19-0 east?

I may. My daughters might.

Years and years from now? Only three years old?

Yeah. You know what. She wants to go hunt moose right

now. Every day she asks me, daddy, take me moose

hunting.

Okay. Have you ever hunted moose in 19-D east?

I have never, not myself, no.

So you personally didn't have, at the time you applied,

a direct interest or connection to the moose population

or wolf population in the predator control zone?

Like I told you, what happens there affects everything.

Okay. So you applied for the predator control progrann,

and .....

MR. LEADERS: May I approach with .....

MR. ROBINSON: This is on the table (indiscemihle). Oh,

Exhibit 23, correct?

(Pause)

THE COURT: Was thaI a yes?

Is that the exhibit number, 23?

Yeah, 23. Yes.

Okay. And that's -- is that the application you filed

with the Department of Fish and Ganne to participate in

the predator conlrol program?

IQ

2 A

3 Q
4 A

5

6

7 Q
8 A

9 Q
10

II

12 A

I3Q

14

15

16

17 no, that's a different one.

18 Q
19 A

20

21 Q
22 A

23 Q
24

25

You were well .- I assume you were then pretty well

aware of their territorial area as well?

then they work the Swift and then they go back toward

Lime Village.

So that pack there primarily -- and we're not saying it

might not be an anomaly, but they - primarily their

territory doesn't affect the McGrath predator control

permit boundaries? They don't range into there

1 change dramatically, so I just know where there

2 generally will be a pack and their general range, and

3 generally what they're going to do, yes.

4 Q That pack that you and Mr. Zellers -- so you were well

5 aware ofthat pack there on the Swift River that you and

(, Mr. Zellers took five wolves out of?

Yes.7 A

8 o
9

10 A

11

12

I3Q

14

It -- like I said, it changes. Different packs will

move, come and go, but yeah, that pack I -- exact idea

but, you know, I can ..

Primarily up and down the Swift River? Along that

river, right?

15 A Yes, and that sanne pack had just come from essentially

16 right just -- just south of Lime Village. And I mean

17 just merely a mile or two away from the village from

18 essentially the Stony River. They cross -- there's a

19 low land kind of crossing where -- where they cross and

20

21

22 Q

2]

24

25

- 805- - 807-
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A Yes.

A Yes, I do.

25 19-B and C?

A Yes. it is.

2 Q Okay. And it was out or that hope of coni rolling the

What all do you have at your Soldotna base then?

We have an apartment that's built in the back of the

hangar, you know, a couple sheds. And actually been

working on a cabin from a beatle killed tree that the

beatles came through and killed. And I have a runway.

(Whispered conversation)

Q Okay.

MR. ROBINSON: What's the relevance of this?

I average by maybe a couple a year?

2 A Yeah. I guess I would like to point out that the guide

3 I started working lor there at one time used to take

4 almost 30 hunters.

And that was before you took over the ..

I thought -- that was when I was working tor him and I

thought that was way excessive.

You -- your guiding operations are -- you're based out

of Soldotna, isn't that correct?

That's my home, yes.

It's your home, you have -- do you consider that your

base? I mean business office, that type of stuff.

Where you keep most of your gear?

Yeah. The lodge that we have out in Unit 19, that's

kind of also a base also, but for communication for

contacting people, yeah, I would say Soldotna is our

base for that.

5 Q
6 A

7

8 Q

9

10 A

II Q

12

13

14 A

15

16

17

18 Q
19 A

20

21

22

23

24

25

wolves?

Yeah. it was out ofthe hope 01'-- of bringing some sort

or balance hack to the moose and wolves. yes.

Okay. You were at the -- after you applied and you lind

nut -- you gel a call from fish and game was it. in

February of2004?

I believe so. Like I said, I was in Pennsylvania at the

time they called, yes.

Okay. What were -- and down in Pennsylvania you were

attending a sportsman's show and picking up some

airplanes or..

There was a wrecked airplane that I was looking at, yes.

And there was a sportsman's show there, yes.

The sportsman's show you were there -- then you go to

those throughout the year of winter to advertize and -­

for clients, is that correct?

Do you advertize for clients for your moose hunts out in

At that time you went to the sportsman's show in

Pennsylvania to advertize for clients?

4 ;\

5

(, Q
7

8

9 ;\

10

II Q

12

13

14 ;\

15 Q Okay.

16 ;\

17 Q

18

19

20

21 Q

22

23

24 Q

- 808- - 810-

I A

2

3 Q
4 A

5

(,

7 Q
8

9

10 A

I I

12

13 Q
14

15

16

here.

MR. LEADERS: Oh.

a lunch hour now or..

THE COURT: How much longer do you have? Should we take

MR. LEADERS: May I approach the witness, Judge?

MR. ROBINSON: Yeah, take your time (indiscernible).

THE COURT: Well, how much longer do you have, Mr.

MR. LEADERS: I guess we could take a break, we can do

this. We've been about an hour. If you want to take a

break, that's fine.

THE COURT: Well, I'm debating. It is kind of the lunch

hour.

MR. ROBINSON: You've got more to go.....

MR. LEADERS: I've got a ways to go on cross examination,

yes, Judge. We'd need a lunch hour.

THE COURT: All right. Why don't we go ahead and -- 1

have a hearing at I :00 o'clock, so that's why I'm somewhat

concerned. 1 have to make sure we're not working at 1:00

MR. ROBINSON: I asked you that yesterday.

THE COURT: Let's go ahead and take the lunch hour now.

I know you've only been here since 10:00 but I know you all

were at the airport much earlier this morning, so I'm sure it

must be getting close to lunch hour. Let's plan to be back

at I :30, to start up at I :30 promptly. Okay. Don't talk to

- 811 -

I

2

3

4 Leaders?

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I do, but like I said we're -- you know, cutting back,

but yes we do.

Okay.

And we have .- I mean we have in the past and we, you

know, hope to in the future, but that's not looking

likely.

And so you've - and so at that show in Pennsylvania you

were attempting to book clients for to hunt - hunt

moose. 1assume this fall, is that -- or whatever?

It's possible. Like 1said, we're -- we're doing more

brown bear than anything else now. Just because the

resource is, you know, it.. ...

Well, let me ask -- I guess that does raise one question

I forgot to ask. You said about eight or nine clients

in 2003. You had booked you thought around seven in

2004. What historically would have been the numbers of

17 clients you've taken to hunt moose out in 19-B and C?

18 Years prior to 2003?

19 A I would say that on average to take good care of the

20 clients and not put on a strain on anything we would

21 take -- well, my wife would probably know this better

22 than me, but probably about, oh, I I moose hunters.

23 Maybe 12. That was, you know, years ago when, you know,

24 before things started going downhill.

25 Q Okay. Now -- so you've reduced, you know, like on your

- 809-
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hours, so I wanted to buy a piece ofland, build a

building that I could operate and -- and do my own work

on my planes. Also spotted salmon out in Cook Inlet.

Flew off of Brown's Lake on floats.

Wben did you used to do tbat type of stuff?

I did it up here until fairly recently. Tbe price

dropped out of herring in about '90 -- '99 or so.

Salmon spotting just opened up again. Now I'm thinking

about getting back into it, so ..

So you've also done all that stufTthen in conjunction

with your guiding?

Yes.

- 814-

Q You've been guiding since the 80's, right?

A Yeah, but wben I first started I was working for anotber

down to Sitka to spot herring. so -- and we continued

from there to Prince William Sound. Cook Inlet Togiak.

(indiscernible) and that's what financed that hangar,

had it built before I ever bought my guiding business.

5 Q Your _. you also have a runway then out there for wheel

runway, right?

Yeab, built the wheel runway so I could switch my planes

on and off the floats by myself in my hangar because you

come back from Sitka, hit Prince William Sound on

floats. Then we had to go to Togiak on wheels, bad to

be able to switch on and off. Sometimes in a matter of

I

2

3

4

6

7 A

8

9

10

II

12

13

14

15

16 Q
17 A

18

19

20

21 Q
22

23 A

24

25

MR. LEADERS: Rigbt.

THE COURT: Okay. Mr. Haeg, I need to remind you that

MR. LEADERS: Thank you, Judge. Can I approach tbe

A aka)'.

THE COURT: All right. Mr. Leaders, you want to

witness?

THE COURT: Sure.

MR. ROBINSON: I don't have any objection if you use

(indiscernible). You can have him identify (indiscernible).

(Wbispercd conversation)

Q Mr. Haeg, I'm going to have you look at a fewexbibits.

They're going to be Exhibits 84 tbrougb 89. First, I'll

just have you look at them real quick and then we'll go

- 812-

II

each other. don't think about anything. have a nice lunch.

2 We'll sec you here back at 1:30. Offrecord.

3 (air record)

4 THE COURT: All right we're back on record. Sorry.

.5 Ladies and gentlemen, I apologize. My status hearing, we

6 couldn't find an attorney so my hearing started late and I

7 just finished a minute ago. I apologize for my delay in

X getting here. but I'm not usually last, so hopefully you'll

9 forgive me this time. All right, gentlemen, we ready to

10 continue'?

12

13 you are still under oath.

14

15

25

16 conunue, please.

17

18

19

20

21

22

23

24

I

2 A

3 Q
4 A

5 Q

6 A

7 Q
8 A

9 Q
10

II

12

13 A

14

15

16 Q
17

18 A

19

20

21 Q
22

23

24 A

25

tbrough tbem.

Okay.

Just make sure -- see if you know what each ofthcm are.

(Pause)

Okay. Thank you. We'll start witb Exbibit 84, correct?

Yep.

Okay. Wbat does that depict?

My apartment bangar.

Okay. And tbat's the one .• when we left off, that's

what we were beginning to discuss. Your kind of central

base or main base of operations or base, at least is out

of Soldotna, that location?

Yeah, that's where I base out of for flight seeing and

herring spotting and other things also. But it's also

where we base for our guided hunts.

Take your planes both in and out of that place, correct?

You've got...

Yeah, and people come out and we --like I said, take

them flight seeing off of our runway, and bear viewing

and stuff like that.

Okay. There's a lake right there you can -- I know in

tbc winter you can use the skis to go off of, or tre

floats in the summer?

Yeab. Well, when I built the place I was into herring

spotting, and I needed a place to go on floats for going

·813 -

I

2

3 Q
4

5 A

6

7

8

9 Q
10 A

II Q
12 A

13 Q

14

15 A

16

17

18

19

20

21

22

23

24

25 Q

guide, paying me peanuts, flying bis plane. You

know .....

How long have you been flying your own plane and

guiding?

Flew his plane and stuff, gosh -- started in I think '80

-- approximately - I bought him out I think in like '90

-. gosh, I think it would be like '90 -- man, '92, '93.

I don't know.

Okay.

I .. you know, I'm not a good ebronological... ..

So that (indiscernible)...

.....order person. I just jump tbrough stuff.

So for the last 12, 13 years or so at least tben it's

been flying your own plane for the guiding?

Yeah. But it took me years to -- to, you know, poured

all the money back into stuff, used all my resources

from, ),OU know, tbe money I made berring spotting and

stuff, commercial fishing. I continued to do that for

quite a while witb my folks in the summer. And I'd, you

know, go guiding and stuff but -- and then in spring

times back before I really got into guiding big time,

you know, I made -- when the herring prices were really

up I did really well. I was buying great boats, we

went.. ...

Okay. Let's go .....

- 815 -
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4

5

6

7

8

9

10

II

12

13

14

15

16

17 Q
18

19

20 A

21 Q
22

23

24

25 Q

I

2 A

3

Well. let's see. I took and started -- gosh, I don't

even remember too -- too ""II when that happened. I'd

say about the last three or four years we started

getting out of. You know, the fishing industry, it--

you know, wasn't doingverywell. We're -- we were-­

we werejust building upour flightseeing business,

doing more and more of that around the local area. More

tourists coming.....

So at the same time you'redecreasingthe numberof

clients you're takingonmoose hunting hunts it's

becoming a greaterpercentageof your income?

v..'c got in -- more into bear hunting. LikeI said, the

. - 816-

Q (Indiscernible)...

0455

(Tape change)

4MC-05-20/Side A

0455

THE COURT: Go ahead, Mr. Leaders.

I A .to a lot of places, and did really well.

2 Q What percentage of your income is yourguiding?

3 A Right now it is -- I'd say it's about 80 percent guiding

4 right now, The other 15 or 20 percent is flight seeing,

hear viewing.

6 Q And how long has it been this approximately 80 percent

or more?7

X A

9

10

II

12

13

14

15

16

17

18

19

20

21

22 Q
23

24

25 A

I flight seeing thing is growing by leaps and bounds. I

2 mean the first year we did it J had just maybe, J don't

3 know, 10 or 15. The next year we had, you know -- I

4 mean it probably doubles each year. It's something that

5 Jjust do it with my specialized little planes. Two

6 people in the back, they can sec out really well. Go

7 along the mountains. I grew up with animals, J know

8 where the black bears hang out above the timber line,

9 and wherethe moose are. Brownbear fish in

10 McKilley(ph) River and stuff around there, so as -- you

I I know, as I said, as guiding and, you know, some of the

12 resources change you have to adaptso I -- you know,

13 getting away from having to depend up -- you know, upon

14 moose hunting or whatever for ourmain income, and

15 getting into bear hunting, getting into flight seeing

16 and as a -- you know, a really -- I mean in the -- like

17 three years we've done it it's doubled probably each

18 year easily.

19 Q Okay, great. Now why don't we're talk -- so you're

20 getting away from relying so much on moose hunting? You

2 I just said it used to be your primary? How long ago was

22 that?

23 A That's right. J mean you have to change - if you're not

24 adaptable you're going to wash up and blow away.

25 Q So for what period of time was it your primary income?

- 817 -

I A Yeah.

2 Q Okay. Is that -- that's a photograph of the main lodge

3 out at Trophy Lake?

4 A Yep.

5 Q Okay.

6 MR. LEADERS: And I guess I'll seek to admit 84 at this

7 time. That's the.....

8 MR. ROBINSON: No objection.

9 THE COURT: 84 will be admitted.

10 (Plaintiffs Exhibit 84 admitted)

II Q There's also additional out - or buildings out there at

12 the lodge, right?

13 A What was that?

14 Q There's also additional buildings out at the lodge?

15 A Yeah, the guide that I worked for and then bought out he

16 had a bunch of pretty old run-down buildings, so Jgot a

17 -- oh, a permit from the state to cut down some trees

18 and we -- Jbuilt my own lodge. I mean we stayed out

19 there and built it, but yes, there are other buildings

20 out there. Some of them - well, I think Trooper

21 Gibbens has been out there. Some of them are pretty

22 poor buildings, all down.

23 Q And you use a couple different planes in coordination

24 with your guiding business, correct?

25 A Yep. I have the one plane I built back when I was a

- 819-
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2

J

4

5

(,

7 Q

S

9 A

10 Q

II A

12 Q

13

14 A

15 Q

16 A

17 Q

18 A

19

20

21

22 Q

23 A

24

25 A

- 822-

MR. ROBINSON: I thought it was trapping was your last

Yeah, but it was -- you know, there are restrictions 011

it, but there used to 110t be.

MR. LEADERS: It was his comment that it was hunting.

MR. ROBINSON: No ..

So you've been -- okay. Restrictions on using a plane

in hunting? And you've been involved in -- if -- or

when that wac; permitted?

Oh, ] said it was involved for trapping for shooting on

the same day airborne.

Right; you said under trapping involved same day and

then ..

Yeah, you had to have a trapping license to -- to do

that sort of activity, so it is -- it was the only

activity other than, you know, caribou hunting down in

Unit 17 and deer hunting across the state that you

couldn't use an airplane the same day or, you know. or

shoot animals the same day you're airborne.

Under -- now a wolf, you're well aware is classified as

both big game and as a fur bearer, correct?

Yes.

3 A

4

5 Q
6

7

8

9 question.

10

II

12 A

13

14 Q
15

16 A

17

18

19

20

21

22 Q
23

24 A

25 Q Okay. And under big game you cannot -- a person who has

know..

2 Q That was years ago?

youngster. I bought as a wreck, and then I bought

another Supcrcub. oh, gosh. I don't know, five Of six

years ago and I rebuilt it in my hangar. winter time.

You know, fixed it up, and yeah.

MR. LEADERS: May I approach again"

THE COURT: Uh-huh.

Exhibit 85. correct? Is that the Supercub you bought

recently?

Yeah.

Okay. And Exhibit 26? That's ..

That's the Batcub.

The Batcub. That's the one you've had for years that

you ..

Yeah.

..... rebuilt a long time ago?

Yeah.

Okay.

And actually -- I actually had one more plane other than

that. Actually I've had several others. Had a PA-I I,

Ilight instructed in tor a while. Thought I wanted to

get into flight instructing and sold it.

So you've had various planes over the years?

Yep. And ..

MR. LEADERS: Judge, may 1.....

..... had another plane when I was 16.

- 820-

I MR. LEADERS: That's fine .....

2 A PA-12 that was a nice plane.

3 MR. LEADERS: May I publish Exhibits 84 and 8S? Or seck

4 to have them admitted....

Caribou in certain areas, deer in certain areas. is that

correct?

been airborne may not take or assist in taking a big

game animal until after 3:00 a.m. following the day in

which the flying occurred, correct? And there are some

exceptions?

Yeah, there are.

Caribou, deer?

Yeah.

And so the programs -- and you sought to be involved in

a predator control program, that's what you were

speaking about?

That's true. We applied for and received a permit.

And you're aware, as well, that the laws and regulations

Yep.

And as a fur bearer you're aware as well that the

regulation is a person who has been airborne may not use

a firearm to take or assist in taking a wolf, as well as

other fur bearers, until after 3:00 a.m. on the date

following the day in which the flying occurred?

Yeah, unless you had a permit for one of the aerial

shooting programs. or it was,you know, previously..

Now the programs arc specific though to specific areas,

isn't that correct?

I

2

3

4

5 A

6 Q
7 A

8 Q
9

10 A

II Q
12

13

14

IS

16 A

17

18 Q

19

20 A Yeah, just like lots of other permits arc.

21 Q
22

23

24 A

25 Q

For both hunting -- under both a hunting license and a

trapping license, correct?

Yes. the -- the trapping license, however, they -- I was

involved when it was legal to use a plane and hunt. you

Okay. So you're well aware of there's some very

specific restrictions on taking game the same day

airborne, correct?

Yes.

15

THE COURT: 85 .

6 MR. LEADERS: and then

7 MR. ROBINSON: Admit 85?

8 MR. LEADERS: Yeah, just seek to have it admitted

9 MR. ROBINSON: No objection.

10 THE COURT: Okay. You can -- 84 and 8S arc both admitted

II and you can publish.

12 (Plaintiffs Exhibits 84 & 8S admitted)

13 Q And so using these planes and you've flown, like I said,

14 for -- since you were about 16 or so, and you've used

these planes, you've flown as part of your guiding

16 operation, correct?

17 A Yes.

IS Q
19

20

21 A

22 Q
23

24 A

25
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enough experience to go around and see the way it should

have been. or the way it used to be..

And that frustration caused you to lose control when it

.....you took it into your own hands?

No, I didn't. I came out to..

Wait a second, Mr. Haeg. Because you got a permit that

authorized you to take wolves in this area right here,

isn't that correct?

.....control program?

It's -- you know, it had to be something, and 1 think

frustration at the years of inactivity, them having

predator control programs on the books for eight or nine

years and waiting that eight or nine years, and the

progression of things. You know, they should have

started something back before it hit rock bottom.

mean it's.....

Yes.

You took wolves -- how many wolves did you take in the

predator control area?

Well, we followed a group out and we killed one that

wasn't in the area, so we did not take any inside the

- 826-

came to the predator..

A It's...

Q And they didn't, and so.....

A You know ...

I

2

3 Q
4

6 Q

7 A

8

9

10

II

12

13

14

15

16 Q
17 A

18 Q
19

20

21 A

22 Q
23

24 A

25

about these predator control programs specified that the

programs or the game management control program was

limited -- it was designed and limited to a very

specific geographical area, right?

Yeah, we....

And so any authority you got under the predator control

program was limited to that area, right?

That is correct yes.

It didn't authorize any behavior outside the area?

Yes.

And there were conditions on the permit, one of which

indicated it was limited to the area?

Yep, along with other conditions also.

Right. And so because -- the conditions didn't apply

outside the area either, right?

Yeah, the conditions that were also there didn't apply

inside the area either if you violated them.

Well, they applied but you violated them, right?

1-- I understand, but being outside the area is a

violation of the permit, or any of the other conditions

is a violation of the permit even inside the area.

You weren't allowed to fly outside the area?

You were allowed to fly outside the area but when you

were inside the area hunting you had conditions that you

had to abide by also.

- 824 -

2

J

4

:i A

6 Q

7

~ A

9 Q
10 A

11 Q
12

13 A

14 Q

15

16 A

17

18 Q

19 A

20

21

22 Q

23 A

24

25

Q

2

3

4

5

6 A

7 Q

~

9

10 A

II

12

13

14

15 Q
16 A

17

18

19

20

21

22

23

24

25

So it sounds like you perceived this here predator

control program, did you perceive it to -- and the

permit you obtained to give you just free rein or

general predator control ability wherever you desired to

usc it?

No. it was meant to be used inside the area.

Right, and if you didn't -- if you weren't inside the

area you weren't involved in predator control through

the state of Alaska, were you?

Yes, I was. The -- when we went out there our intent

and purpose was to go out and do predator control, get

rid of some of the wolves so that there can be more

moose tor subsistence, for guides for sport hunters and

everything. So our.....

So it's your.....

.... .intent when we went out, when we obtained the

permit our intent was to go out there, stay inside the

area, do our job and help - help with the program and

make it a success so that there's moose here for

everybody. I mean that is what our whole intent was,

it's what we came here to do, Okay, we fly around. We

put in hours -- I mean it's hard to explain to someone

flying around when you see so few moose, so many dead

moose, and so many wolves, it -- it -- the frustration,

it just skyrockets because I know -- you know, I have

- 825 -

I

2 Q
3

4 A

5 Q
6

7

8

9

10

II A

12 Q
13 A

14

15

16

17

18 Q
19

20

21

22 A

23 Q
24

25

area.

How many wolves did you kill under what you're saying

with the intent of predator control?

Nine.

Now Trooper Gibbens says, you know, I don't like the

wolves around here, I'd like to engage in predator

control and goes up, flies and shoots wolves anywhere,

even in the permit area or out, and doesn't have a

permit, is that okay because he's engaged in predator

control because that's his intent?

No, it's not okay. What I -- what we did ....

Well, that's what you're telling us.....

No, what we did was wrong, and I understand that.

There's no getting around that. I am -- I am guilty of

same day airborne shooting wolves, but I did it-- I

didn't go out with the intent of doing something other

than following the -- the permit. I mean ....

I mean I guess I've got to ask you about that, because

you said you took nine wolves all of them outside the

permit area. And how many days did you actually fly in

the permit area to take wolves? Three days, correct?

I believe so, yes.

One of those days because that's the day you had to go

to McGrath to pick up the permit. You flew around in

the area a little bit and you flew through the permit

- 827-
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A Yeah,

A Yeah.

that's something you come up with ..

I mean if you had to make the summation, but it was-- I

don't know exactly how far from the -- the kill \\-'C flew

before the boundary came up. I mean we looked -- when

we seen the kill we were inside the area, because we

circled there looking for awhile.

And that's the moose kill?

Okay. And so you do that and then when you see the wolf

then, even though you know you're at the southern

boundary there's no discussion about are we in the

boundaries or not. It's you see a wolf, you and Tony,

whatever discussion there was, it's the decision is

made, get ready, we're selling up, we're going to take

this wolf?

Yeah. I remember saying what do you think. And Tony's,

you know, 1 mean we're both -- you know.....

So you had doubts then at that time? And ..

And then you look and there's -- this is your job that

you're -- you're essentially an agent for the state to

go out and address this problem, and here's your job in

front of you running down and they're -- you know, you

only have a minute or two.

Okay. Wait a second. Your job is to take the wolves

- 830-

Q
A Yep. And then, you knnw, wolves aren't here. lei's look

for them. So we set ofT down the river.

I

2 A

3

4

5

6

7

8

9

10 Q
II

12

13

14

15

16

17 A

18

19 Q
20 A

21

22

23

24

25 Q

And you met -- you said you knew it was near the

southern boundary, right?

Yeah.

You knew it was near the southern boundary but you

contin -- you didn't sec wolves right there. You saw

lots of tracks?

Yes.

You continued flying south out of the boundary. Or you

continued flying south along the river?

Yeah.

When you picked up -- you find the wolves, there's three

of them, right?

- 828-

2 ;\

3 Q

4

;\

(> Q

7

X

9

10 A

1I Q .....out on the river?

12

13 Q
14

15 ;\

16 Q

17

1X

19

20 Q

21

22A

23 Q

24

25 A

zone hack to your lodge, right?

YL:S.

On that day you took a wolf outside the boundaries.

correct?

Yeah. that we f6110\\'cd from inside the boundaries.

It was -- you -- okay. I think when you testified when

Mr. Robinson was asking you questions you said you came

across kind ofa partial wolf kill. You said like a

wolf -- a leg bone or something..

Yes.

IQ

2

3

4 A

5

6

7

X

9

10

II

12

13 Q
14

15 A

16

17

IX
19 Q

20 A

21 Q
22

23

24

25

So you knew at the time -- and so how -- and it was,

what, a couple miles or so you flew from the time you

saw the partial wolf kill -- or moose kill to .....

Yeah, it was a ways from the moose kill to the boundary.

I mean we -- you know, we had the map out, it's hard to

exactly tell where you're on the map by watching the

GPS. and when 1 seen the wolves, you know, you're --1

don't know, it -- you have just a couple moments to make

up your mind if you're going to try to get them or not.

They're, you know, heading to the woods, and we -- I

honestly thought we were inside the area when we took

the wolf.

Even though you knew that the kill -- the partial kill

was near the boundary, you go further.. ...

It was a ways. I mean it was several miles, four miles,

five miles, six miles I think into the area I know. And

we just -- you know, you're flying along in a plane at

90 miles an hour...

Well, I mean 1 guess I'm trying to make..

You know. a mile goes by pretty quick.

I guess I'm trying to make sense. Now you said it's

four, five, six whatever miles inside the boundary you

find a kill and you go down another couple miles and you

take the wolf, but the wolf is clearly out of the

boundary by a couple miles. Isn't that -- isn't that --

- 829-

I

2 A

3 Q
4

5

6 A

7 Q

8

9

10 A

II

12 Q
13

14

15 A

16

17

18

19

20

21 Q
22

23

24 A

25 Q

inside the boundary, right?

Yeah.

So a pretty key determination in doing your job or not

is, is this wolf in the boundary? Within the

boundaries, correct?

Yes, it is.

Okay. But there was -- although you had duubts, you

said you and Tony kind of did the, do we go for it or

not, the decision was made. You go for it?

Yeah, if you want to look at it that way you can, and

that's probably a pretty fair way of looking at it.

Okay. That wolf was taken to the lodge that night and

that's -- when is it that you confirm with GPS

coordinates that it was outside the boundary?

I don't think it was -- was until the next day. 1 don't

think that we actually, you know, marked on a -- or pa

-- plugged it into the GPS and actually plotted it out

on the chart to sec exactly if we were there, you know,

on the boundary or not, until the next day. The next

day we came back, we went up there..

So the next day you -- so the first day you get the

permit and you take this wolf. That's the one -- that's

one of the three days you're in the permitted area?

Yes.

The next day you head back to the permitted area, right?

- 83 I -
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i\ Yes.

2 (l But before you get to the permitted area, approximately,

3 what. 20 some miles outside the permitted area you saw

4 two wolves. right?

:' A Yeah. Well. we Weregoing hack up to, you know. conduct

6 predator control in the area, you know. flying back up

7 there. We find tracks further up Big River. You know,

S a ways off there's a moose kill, so we look at it.

9 We're like, yep, wolves have killed another moose. And

lOwe -- we look at the tra .- where the tracks are going

I I and they're headed hack into 19-D cast. They're »

12 they're -- they're heading north from this -- they had

13 come off the river. killed a moose, hung around there,

14 and we start following the tracks and thcn they're

15 headed back north and when we see them it just -- you

16 know, you're -- I don't know, it's -- it's -- we screwed

17 up, there's ..

18 Q Let me ask you

19 A ..... no doubt about that, but it wasn't that .- we went

20 out there with the intentions to help with the program

21 and that's what we had on our mind. We were trying to

22 save moose for subsistence users, for everybody out

23 there. I mean, you know -- and ....

24 Q To help yourself, too, right? I mean the wolves in

25 these areas are .....

- 832-

I A It isn't just myself. I mean it's everybody out there.

2 There's hunters that stayed over that -- that depend

3 upon those moose for subsistence, for -- for guiding.

4 mean there's a whole pile of guides everywhere. There's

5 people that sport hunt from the state, and there's

6 people that come up from the states and go -- if we

7 don't have a moose resource everybody is going to

8 suffer.

9 Q Okay. These wolves are -- these wolves in particular and

10 these moose populations in particular -- I mean you're

11 talking about on the second day, you haven't even told

12 us yet. You got back into the boundaries at some point

13 on that second day, right?

14 A Yeah, and we looked a long, long time ..,..

15 Q But it's only ....

16 A ..... and we didn't find a wolf in the area. I mean.....

17 Q Wasn't much success in the permitted boundaries, were

18 there -- was there for you?

19 A Well, we looked. We went -, you know, we flew a lot of

20 hours up there looking, doing, you know, what we.....

21 Q Can you tell me, what do you mean a lot of hours. How

22 many hours did you spend in the permitted area?

23 A I figured it up. We spent - I don't know if I figured

24 up exactly, but I think we spent 15 or 16 hours,

25 probably.

- 833 -
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( Aurora CourtReporting

Over three days? Over the three days you're in the

permitted boundaries you spent J5 or 16 hours?

We -- I mean if you look at it we flew -- flew up there

to pick up the permit. I mean we don't have a permit

yet, hut it's ..

Right.

.....you know. we fly up there. We probably spent two

-- two or three hours that first day in the area. The

second day when we were headed back to the area I think

we probably spent -- we had a lot of fuel, full tanks,

went up there, had gas in the back so we could dump in

fuel.

So how many hours did you spend inside the permit area

the second day?

I don't know, I would say, you know, we had 60 gallons

in the wings and we probably had, you know, 20 gallons

in the back, so we had 80 gallons. We probably could

have spent six hours probably. Five hours.

So you could have but you don't know how much you really

spent out there?

We did a lot of -~ I mean we came in -- well, we came in

the second day and we went up and we went - I mean and

we zigzagged back down. I think we down the Windy Fork

for a good portion of it, but we -- I don't know, up --

where was it -- by Takotna or -- no, by Medfra we found

·834,

tracks there. We tried finding the wolves. We did a

lot of circling back and forth. There were a few moose,

I think, around that area, and we spent a lot of time.

We spent as much time as we could in the area and just

have enough gas to get back to our lodge. I mean we

burnt virtually all of our gas inside the area there.

Okay. On the way up -- have you seen sites A and B that

Mr. Zellers put on the map?

Yes.

Is that where, in fact, you took those two wolves?

Yeah, we were coming up, found tracks, went over, found

the kill, and where they were going was headed back -­

you know, back north. So .....

Okay. In fact, they were heading back north but they're

still approximately -- can you tell me about how far

they were? Want to show me how far they were outside

the permitted boundaries?

I don't know, there's no legend on it but

I think you have (indiscernible) over here.

It's actually on the bottom, but it's, you know, I don't

know. I remember it was maybe 20 miles.

Okay. And those three wolves -- part of the permit

requirements was that you provide GPS coordinates for

the kill sites, right?

Yes.

- 835 •
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you?

Yes, he did.

Including the conditions regarding that the pennit

itself is only applicable in the permit boundaries?

Yep,

Okay, As well as the reporting requirements?

Yep,

Those types of things. He provided you as well a copy

of number 22, correct? This is 22. Did he provide you

a copy of that?

This doesn't look like quite the same map, but, yes, we

got one that's like it.

Okay. That's not maybe the exact, but similar to that?

Yeah, it was - it was more, I think, a fa -- it looked

like a fax or a photocopy.

Okay. So maybe not the color copy, but this is..

Yeah, and it was -- 1think it was smaller, but

- 838-

A Yeah.

Q Okay. Mr. Root went over that condi -- that permit with

Q That's the permit you obtained from Mr. Root on March

5th, the first day you went into the control area?6

7

8

9

10 A

II Q

12

13 A

14 Q
15 A

16 Q
17

18

19 A

20

21 Q
22 A

23

24 Q
25 A

I here?

2 A Yes.

3 Q Okay. This is Exhibit number 20, right"

4 A Yes.

You called in a report to fish and game, AI Root, on

March 91h. isn't that correct?

I believe 50, yes.

You reported you killed three gray wolves, because these

were all three gray wolves, right?

Yes.

You reported three gray wolves killed at a GPS location

of a mile -- a few miles inside the penn it boundaries,

isn't that correct?

Yeah, it was ...

On Big River?

Yeah, We -- we kind of wanted to report where that

moose kill was to -. you know, to .....

So you lied about where they were taken?

That is correct.

You did that because you wanted to be successful in this

program, right? Initially?

No, I did not.

You didn't?

I wanted the program to be a success.

And part of that would have successful participants. If

- 836-

And you report other information. You know. when they

were taken. where the wolves -- well, the colors, that

type of sluff!

Yes.

0
2

3

4 A

5 0
(,

7 A

X Q

9

10 A

II Q

12

13

14 A

15 Q

16 A

17

18 Q
19 A

20 Q
21

22 A

23 Q
24 A

25 Q

I you were successful the program is successful, right? 1

2 A I could have cared less who was the participants. When 2 Q

3 I was at the Board of Game meeting in Anchorage, you 3 A

4 know, I was -- I wouldn't say inundated, but there was 4 Q
5 lots of people that came up to me and said this program 5

6 has been going. they've taken very few wolves, you know, 6

7 we need to -- you know, we're afraid that if we don't 7

8 take more wolves or afraid if more wolves aren't taken 8 A

9 that the program will be seen as a, .... 9

10 MR. LEADERS: Objection, at this point it's hearsay. 10 Q

II MR. ROBINSON: You asked him for his reason, he's giving II A

12 you his reason. that's not hearsay. 12 Q

13 MR. LEADERS: That is -- it's his basis, 13 A

14 MR. ROBINSON: It's not -- it's not hearsay. 14 Q
15 THE COURT: It's not responsive. 15

16 MR. ROBINSON: It was responsive, He asked him why. 16

17 MR. LEADERS: No, I asked him if he wanted to be 17

IX successful in the program, and he went off..... 18 A

19 A I said no. 19 Q
20 MR. LEADERS: .....from there. Right, so it's non- 20

21 responsive. 21

22 THE COURT: (Indiscernible), 22 A

23 Q The -- you -- at the time you took these three wolves 23 Q

24 you were very clear as to the boundaries, is that 24

25 correct? Permit boundaries? These three wolves up 25

- 837-

essentially, yeah, it's ...

Did it -- depicted the same area?

Yeah, it's -- that would be fair to say.

.Okay. And 50 you were well aware of the area at the

time you take the wolf that night, or that afternoon or

evening, and when you take the two the next day outside

the pennit boundaries?

Yeah, we knew they were outside the boundaries, but we

were .....

Engaged in predator control"

Engaged in predator control.

Because that's what your intent was, right?

That's ..

Okay. You take -- 50 after you report -- you falsely

report where you took those to Mr. Root, you •. part of

the requirements as well was the -- that you had to seal

the hides from the wolves taken, right?

Yes.

You had [0 have them sealed through the Department of

Fish and Game, You have to do that with any wolf hide

taken, right?

Yep.

But there was special sealing -- there were special

sealing requirements or at least identification

requirements for wolves taken under the predator control

- 839-
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program. right? I

2 A Yeah. Ithink they had.011, a different tag that they 2

3 wcnt.. 3

4 Q Little yellow metal tag thatwe saw on some ofthe 4

5 exhibits here earlier? 5

6 A Yeah. I think there was some grayones or » I think 6 Q

7 they were gray .- regular (indiscernible). 7

S Q The)' weren'tthe yellow ones you saw on the hides in 8 A

9 here'! 9 Q
10 A Oh, yeah, There were two .. well, the sealing for the 10

II wolves they had to be sealed .. essentially sealed II A

12 twice, so, yeah, thcrc was a metal locking tag: I 12 Q
13 hel icve there was a metal locking one that we had to put 13 A

14 on or it was the gray one, but when they were sealed 14

15 again there was a second -- a second tag puton. 15

16 Q That one was put on by fish and game? 16 Q

17 A Yeah, 17 A

18 Q When it's sealed. Okay, You first understood that you 18

19 could have, once you reported where you took these 19

20 wolves, whatever, you could have the hides sealed 20

21 anywhere, Mr. Root apparently told you the first time? 21

22 A Yes. 22 Q
23 Q So after two days of flying in the permit area and 23

24 taking three wolves outside the permitareasome time 24 A

25 around March 9th or so you folks -- you and Mr. Zellers 25 Q
·840·

I head hack to Soldotna, correct? I A

2 A Yeah. Before then we had tried for two more days to get 2 Q
3 up to the control area. 3 A

4 Q But didn't get in? 4 Q

5 A Yeah, just bad weather and at that time I was gening » 5 A

6 1 mean I wouldn't say extremely sick, but., .. 6 Q
7 Q You were getting very sick? 7

8 A .....1 was pretty sick. 8 A

9 Q Okay. 9 Q
10 A And the weather got pretty cold and it just _. you know, 10

II it's not fun to be out theretrying to do stuff when II

12 you're sick and it's 30 below zero and windy and snowy. 12 A

13 Q You take the hides with you when .- to go back to 13 Q
14 Soldotna? 14

15 A Yeah, 15

16 Q Some time around the 15th you get a call to -- that you 16

17 need to actually seal those in McGrath, correct? 17

18 A It was something like that, and I don't know if it was a 18 A

19 fax or a call, but we did .- we .. I think it was AI 19

20 Root that called and said that he had made a mistake and 20

21 we needed to come back. 21

22 Q The .. and you don't do that immediately but you do it 22

23 within the next several days, correct? 23

24 A Yeah. We're·· you know, busy getting ready for bear 24

25 season, doing stuff I don't know, I think I was still 25

- 841 -

Yes.

So Exhibit 24, do you recognize that?

Yeah.

Okay. That's « it's dated the 21st of March, right?

Yeah.

Does that help refresh your memory then it was the next

day that you actually went into McGrath?

Yeah, I guess it would be.

You didn't immediately go into McGrath though to have

those sealed, did you? The » on thc 21st. That's not

the first thing you did that day?

No.

What did you do, or actually in fact that day, that

morningyou guys got up, you did some stuff aroundthe

lodge and then insteadof going north, northwest to

McGrath to have these sealed, you and Me Zellers get in

the plane and go south?

Wcll, if! remember right we tried calling ADF&G in

McGrath to see if there would be somebody available to

seal the hides. And I don't think that we could get a

hold of anybody, so we thought we would bum some time,

go look around where I, you know, trap out there and

check on camps and - you know, any time I'mout there I

always fly around to look at moose populations, what's

going on, how many - you know, just generally what's

- 843 .
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2 <)

J i\

4 Q

i\

6

7

8

'I Q

10

II

12 A

I] Q
14

15

16 A

17

18

19 Q

20 A

21 Q
22 i\

2J Q
24

25

I i\

2

J

4

5

6

7

8 Q
9

10 A

II

12

I] Q
14 A

15

16

17 Q
18

19 A

20 Q
21 A

22 Q
23

24 A

25 Q

going on. I just.. ..

And those arc your guiding camps?

Yeah, and ....

Okay.

.....some of them arc pennanent camps that arc up year

around. Sometimes bears get into them. It's just good

10 know what's going on. We'll just fly along, look at

them. And if we do ....

So you and Mr. Zellers, on the moming ofthe 21st, have

time to kill because you haven't got a hold of anyone at

fish and game, right? To seal them?

Correct, yeah.

So you get in your plane, the two of you, and you have

everything you need to take wolves in the plane, right?

The guns, whatever you need .....

Yeah, because we were planning on flying up to McGrath

to get them sealed and to -- you know, when we're there

we've got lots of fuel, we thought we would go do.....

Because you're out there for predator control, right?

That is right.

And you got the permit that authorizes predator control?

Yeah.

So you've got time to kill because you can't get a hold

of anybody at McGrath, you're out there for predator

control and you get in your plane and you fly south?

- 844 -

We had not been down there to look at camps. We've got

snare sets down there and stuff, so, yeah, we fly south,

but it isn't with the intent of, you know, -- you know,

we're flying south to just look at camps, look at what's

going on, look for moose. Just -. I mean it's just

something that I do, year in, year out. I mean Ijust

keep track of what's going on if! can.

You don't have any active trap or snare sets or anything

going on down there that you're checking, right?

No, I don't. But I've got sets that are closed. I mean

they're -- the traps arc set off, the snares are -- are

pulled tight.

Right.

And if -- you know, if there's something up or whatever,

we could, you know, gel them up and running. You

know ...

Okay. So when you guys head south you come across some

wolves. Three of them, in fact, right?

Yes.

All the way down on the Stony River?

Yes.

From your camp about how far south was that? And it's

almost due south, right?

I..

You can go up to the map and show us.

- 845 -

I A I mean I would say it's....

2 Q Could you show us on the map?

:3 A (Pause) This is our camp. We went down south this way

4 and this is -- I guess there's a red spot there.

S that's ..

6 Q It's marked with a D, is that correct?

7 A Yeah.

8 Q Okay. Mr. Zellers identified that as where you took a

9 wolf on the Stony River.

10 A Yes.

II Q You saw three, took one?

12 A Yeah.

I] Q Tried at two out of the three at least, correct?

14 A Yep.

15 Q Does that fairly represent where you took that wolf?

16 A Yes.

17 Q And that was on the morning of the 21st?

18 A Yes.

19 Q You took it •• it was shot by Mr. Zellers from the air

20 while you were flying the plane?

21 A That's correct.

22 Q As were the first three you had taken back on the 5th

2J and 6th of March?

24 A Yep, that's correct.

25 Q You -- how far was that wolffrom your lodge?

- 846-

I A I don't know. You had me look, but I don't know.

2 Q Okay.

3 A It's -- right around 35 miles.

4 Q We can probably find a scale up there. Approximately 35

5 miles. Approximately 35 miles ...

6 A 40 miles, I don't know.

7 Q 30,35 miles then from your hunting grounds as well?

8 A We hunt down to Rock Creek. This would be down to where

9 we hunt here.

10 Q So, what, about 10 miles maybe from your

II A Yeah.

12 Q .....hunting grounds? How far was that wolf taken from

13 the permit boundaries?

14 A I don't know. This is probably 80 miles, I think.

15 Q Not sure?

16 A (Indiscernible).

17 Q Okay. You -- it's -- so the 21st you're out there,

18 you've got time to kill -- oh, the - you still have

19 your permit to take wolves under the predator control

20 program at that time, don't you?

21 A Yes.

22 Q And the program is still active up in the permit

23 boundary -- within the permit boundaries, correct?

24 A Yes.

25 Q McGrath is within the permit boundaries, correct?

- 847 -
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A Yes.

2 Q And you have to go to McGrath to have those three wolves

J scaled by someone at fish and game?

4 A That's correct.

5 Q And you have time to kill and instead of going -- flying

6 towards McGrath into the predator control area to

7 legally take wolves from the area, you fly to the south?

S A Like I said. we were -- we wanted to go look at our area

9 that, you know, we just look at the camps,do stutT.

10 hadn't done that all winter. It's just -- it's

J I something that I do.

12 Q Now when Mr. Robinson was talking with you about that

13 little -- called the fourth wolf you killed at this

14 point, the one way down there on the Stony, you

15 justified it by saying your intent was predator control.

16 That's why you killed it?

17 A That's correct.

18 Q So did your -- when did your intent -- did you turn that

19 intent on and off, because you're saying you didn't have

20 intent for predator control when you left your lodge and

21 flew south, but you do when the trigger is being pulled

22 and you're flying -- by Mr. Zellers, and you're flying

23 down on that wolf?

24 A You know, when you -- I don't know. It -- I guess it's

25 the frustration and everything else. You know, lack of

- 848-

I

2

3 Q
4

6

7 A

8

9

10

II

12

13

14

15

16 Q

17

18 A

19 Q

20

21

22

23

24

25

control and to, you know. -- J don't know. Like I said.

the frustration out there is -- is beyond, you know ....

Okay. The -- because I mean one of the things you had

mentioned with Mr. Robinson's questions earlier is you

finally had the ability to do something. based on the

permit?

Well, it's kind oflike opening -- opening Pandora's

box. You know, I don't -- you know. they fioally have a

program that eao help. We go with the intent of -- of

carryingout the program, and you know, moose move,

wolves move. You know, the wolves that are -- are there

probably end up who knows where. The moose that arc

down there in Unit 19-D cast they come and go. I mean I

guess it was just our intent to, you know, conduct

predator control, but.,...

Under the guise of the permit? Conduct predator control

in areas you wanted under the guise of the permit?

No, that was not it.

Well, because you said you now had the -- you finally

had an opportunity to do something, or the ability to do

something, but, in fact, like you said, the permit

didn'tauthorizeyou to take them down thereor anywhere

outside the permitboundaries,so where you'retaking

these wolves, you didn'thave -. there'sno new change

in the law -- the area you're taking wolves then what

- 850-

THE COURT: It's -- I think it's already been asked and

1 had been without the predator control program; it was

2 still illegal, right?

3 A Yeah. I mean it....

4 Q Okay. Now the - so you take that wolf the morning of

5 the 21st, then you go back to your lodge and then you

6 fly into the permit boundaries to have those-- the three

7 first -- the first three wolves sealed, correct?

8 A Yes.

9 Q You arc there and that's the sealing certificate you

10 filled out with Mr. Boudreau, right?

II A Yeah.

12 Q Falsified where they were taken and signed that permit

13 -- or that sealing certificate?

14 A Yes. I did.

15 Q It indicates under penalty of the crime of sworn

16 falsification, right?

17 A Yep.

18 Q You're not disputiog you committed that crime wheo

19 you.....

20 A 1-- yep, I admit, we -- I admit that that's what we

21 did. I mean -- and .....

22 Q Did you .....

23 A .... .I have nothing, you know, to say about it, other

24 than we did it, and - but - so .....

25 Q Let me ask you, did you tell -- you killed a wolf

- 851 -

MR. LEADERS: Okay.

So did you believe then that the permit authorized -­

there was something special about the permit that

authorized you to take this wolf under predator control

on the Stony River?

(Pause) I guess if you put it that way, no, the permit

did not authorize it, but we were trying to eooduet wolf

- 849-

moose. You know, those wolves were on a moose kill. To

2 us it was predatorcontrol and.....

3 Q It's the frustration - because that's just what you

4 feel you're doing, you're controlling the predators?

5 A No.

6 Q Do you feel you're authorized to do predator control

7 when and where you want to for wolves?

8 A No, I don't -- I don't feel that way.

<) Q And you knew the permit didn't authorize you to do

10 predator control outside the permit boundaries?

I I MR. ROBINSON: Asked and answered, lots of times.

12 THE COURT: It.. ..

13 MR. LEADERS: It's relevant to each wolf that's taken,

14 Judge.

IS MR. ROBINSON: Judge, that questionhas been asked and

16 answered over, and over.

17

18 aoswered to this wolf.

19

20 Q

21

22

23

24 A

25

02408



STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR
earlier that day under. as you're telling us, predator

2 control. One of the requirements of the predator

_) control program was to report when and where you've

4 taken wolves. Did you report to Mr. Boudreau at that

5 time the wolf you had taken? That fourth wolf you had

6 taken?

7 A No, we didn't.

R Q Why not" You didn't have to have it sealed right then

9 but you have to report it anyway') Why -- if it's part

10 of predator control as you've told us, why didn't you

I I report it?

12 A Well, we knew it was outside the area, and, you

13 know ..

14 Q How was that different than the first three?

15 A Well, at some point we're probably going to have to get

16 it sealed or whatever, but, you know, we didn't have it

17 skinned. We left it at the lodge and just went up and

18 we called and Toby was there so we.....

19 Q I understand, but how is -- the first three were taken

20 outside the permit boundaries, the fourth one was, too.

21 You report the first three with false coordinates inside

22 the boundary, but you don't report the fourth one with

23 false coordinates inside the permit boundaries. So--

24 and you've told us they're both under predator -- all of

25 them were under predator control in your mind, why

- 852-

2

3 A

4

5

6

7

8
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I2Q
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14 A

15

16 Q

17

18

19

20 A

21

22

23 Q
24

25

( Aurora Court Reporting )

information about where the wolves were in the permit

boundaries, is that correct?

Yeah, most ofit was just _. you know, seen some tracks

here or somebody heard there were wolves there, but all

of it was pretty vague and old and we, you know -- we

went up. checked. looked for ourselves, found, you knov..'.

tracks here and there. But, you know, we never did find

any wolves. And I think that day we probably spent --

we spent a lot of time in the area that day. You know,

we fueled up, we probably spent another -- I don't know,

six hours probably in the area.

What were the daylight hours? What -- we're talking,

what, March 21st?

Well, when we got back that night 1remember it was

dark. When we landed it was dark.

You heard that _. so you spent the morning down

patrolling the Stony area, take a wolf down there, go

back to the lodge. Mr. Zellers said you guys had lunch

or whatever there, then you go to McGrath,.seal. ..

,Yeah. Well, like I said we -- when we got back it was

late, we were almost out of gas and it was dark. And we

landed in the dark.

Now the next day, the 22nd, you guys get up, you're

still out there predator controlling, right? Is that

correct?

- 854 -

I didn't you report the fourth one?

2 A Because we know it's outside the boundary. I mean it

3 just, you know ..

4 Q You knew that -- well, by the time you called in you

5 knew all three of the first ones were outside the

6 boundaries

7 A Yeah ..

8 0075

9 (Tape change)

10 4MC-05-20/Side B

11 0075

12 THE COURT: Wc're back on record, go ahead, Mr. Leaders.

13 MR. LEADERS: Thank you.

14 Q So this -- on the 21st, that's the third of the three

15 days that you're actually inside the pennit boundaries

16 and do -- is that correct?

17 A Yes.

18 Q And you do some more flying inside the pennit boundaries

19 that day?

20 A Yeah, wc talked to everybody to sec where there were

21 wolves in -- in the area, and we went to each of those

22 areas that wc had been told there were wolves. Most of

23 that I think was on the Nixon River.

24 Q And it -- so it was -- you were able to get infonnation

25 -- because whenever you tried you were able to get

- 853 -

1 A Yeah, we're, you know...

2 Q But at that time you don't fly again. You don't fly

3 back to McGrath. You fly mostly east and slightly to

4 the south down along the Swift River?

5 A Well, we're still

6 Q Or to the left, excuse me.

7 A Well, looking at how many moose arc around, see what's

8 going on, yeah.

9 Q Your -- this permit was a big deal to you, getting the

10 permit, right? Or you were very interested in getting

11 the permit to be able to be involved in the program?

12 A Like I said, it wasn't necessarily me getting it. 1

13 just wanted the _. the program to be, you know.....

14 Q Successful?

15 A Well, yeah, I wanted the program to grow and expand and

16 if the first program that was -- that happened failed

17 because they didn't, you know -- things, you know, they

18 didn't take enough wolves or it didn't work that would

19 not be good. They wouldn't expand the program, they

20 wouldn't do this.' You know, I mean they -- they - you

21 know, it -- it....

22 Q What 1need to know, Mr. Haeg, or what the jury I think

23 needs to know is you -- and you had -- you've been very

24 proactive with the game board about getting these

25 predator control programs into place, right?

- 855 -
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(, A Yeah.

:' right?

Well, wait a second. That wasn'tthe program objectives

to bring back a healthy moose population down on the

Swift and down on the Stony, was it?

No, it was not.

The objective was to help the moose population up in the

McGrath area, within 19-D east, right?

That was the objective, yes.

So you took the objectives of that program and used it

as a guise for you controlling the wolf control-- or

the predators down in the areas you hunt and guide out

of?

No, I didn't. We did itto help -- anything we do .....

Well, let me ask. So you think any wolves you're taking

·858 -

I Q

2

3 A

4 Q

5 A

6

7

8 Q

9 A

10

11
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13 Q

14

15

16 A

17 Q

18

19 A

20 Q

21

22

23

24 A

25 Q

Okay. Forwhateverreason you wait a little bit, but

you apply and you want that program to be successful,

right?

That's correct.

A No. I don't think 1 did. We waited. yoo know, I

didn't..

7 Q You applied back with the original wave of applicants.

8 is that correct. forout there?

9

10

II Q

12

13

14 A

A Yeah.

2 () You were -- I'm assuming very pleasedthatthey finally

J got something going on out here in 19-0 east right?

4 It's a first program somewhere. That'sa goodthing.

15 Q Because these things that you've been advocating for arc

16 finally -- they're finally happening on an experimental

17 basis, and now you have concerns that if they don't get

18 enough wolves it might negatively affect the program,

19 right?

20 A Yeah, that's the truth, yes.

21 Q And the wolves were only authorized to be taken -- and

22 the whole intent of the program was just one specific

23 area, right? The authorized boundaries?

24 A Yep.

25 Q And despite all this concern you don't think -- seem to

- 856-

I be -- once you get a permityou don't seem to be

2 spending much time in the permit boundaries, right? The

3 morning of the 21 st you fly south, right? Isn't that

4 the way you flew? You spent the first halfofthe day

5 to the south, around your camps?

6 A That's correct.

7 Q On the morning of the nnd you again don't go back into

8 the permit boundaries, you head oITto the left, along

9 the Swift River, correct?

10 A Yep.

11 Q Your -- as you fly along the Swift River you encounter

12 some more wolves -- or actually you encounterwhat's a

13 moose kill first, correct?

14 A Yeah, we new down there, found a moose kill, and we

15 seen, you know, wolf tracks and -- but, yes, we did, we

16 found a moose kill.

17 Q Found a moose kill and this is the morning -- the 22nd.

18 You find a moose kill and then a short distance from

19 that moose kill you find some wolves. You find a wolf,

20 correct?

21 A Yep.

22 Q You and Mr. Zellers, again, set up on this wolf and it's

23 shot from the air. While you're flying Mr. Zellers is

24 shooting?

25 A That's correct.

- 857 -

1

2

3 A

4 Q
5 A

6 Q
7

8

9

10

11

12

13

14 A

15 Q
16 A
17

18

19

20 Q

21

zz
23

24 A

25 Q

are helping that program then is what's going through

your mind?

I think any wolfwe take is.....

A dead wolf is a good wolf, right?

No. Well, I think Mr. Gibbens told me that.

Not disputing that. I'm not saying that may not be a

belief that a lot of people have and it may be a very

valid belief. The issue is that's the mentality you

went out there and killed wolves with. It didn't matter

what the law was, a dead wolf is a good wolf, and you

used the guise ofthe permit to take them -- what you

call predator control in an areathatthe state was not

authorizingpredator control?

No, that's not true. We -. we went out with.....

The state was authorizingpredator control in that area?

No, they weren't. We went out to help conduct predator

control in Unit 19-D east. and we did what we could and,

you know, maybe got carried away but we wantedto do

what we could anyway.

Well, you got frustrated because you weren't finding

anything in 19-D east in the couple days you were there,

so anywhere you found - you could find kills, you could

find wolves, that was fine with you?

No.

You said you wanted to help the program. Don't you

- 859-
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2

3 A

4 Q

(;

7

R

9 A

10 Q

·862·

snares?

Okay. So from three different locations you go and

get.. ..

Well, the lodge we always. you know, have snares there,

and traps.

Understand. But you bring in snares and traps from thc

lodge and these two other sets. And so how many did you

actually set on this wolf kill on the Swift?

We set 40 snares and I believe eight leg holds. I mean

it's been a long time ago.

So what, the .....

1mcan ..

.....eight different traps, leg hold traps that Trooper

Gibbens had photos of that seems to accurately reflect

what was out there?

MR. ROBINSON: Well, that's .....

So how manyof -- how many snares or sets or trapsdid

you have at the two different places?

A Well, I think we hadsome snares and traps,or snares or

whateverat the lodge. I think we had some at what we

call Pike Lake,and then we had some down on the Swift

River.

A Like I said, 1.....

THE COURT: I'm sorry?

3 Q

4

6

7

8

9 Q

10

II A

12

13 Q

14

15

16 A

17

18 Q

19 A

20 Q
21

22

23

24

25

2 A Ithinkwe went to two differentplaces. I believe.

think you werejeopardizing thisprogram by taking

wolves illegally?

There's probably some truth to that.yes.

The -- and so this permit thatyou obtained to be able

to lawfully take wolves from the air inside the permit

boundaries, you told us that didn't changeanyof the

law from years past. or even the current stateof the

law anywhereelse in the state, right?

Can you ask that question again.

And the same answer because that's correct, right?

I 1 A Can you ask that question again.

12 THE COURT: He asked you to rephrase.

13 MR. LEADERS: Oh, I'm sorry.

14 Q That permit did not authorize you » it didn't change

15 the law that existed anywhere else in the state, other

16 than in that it authorized aerial taking of wolves and

17 land and shoot wolves within the permit boundaries only,

18 right?

19 A That's correct.

20 Q And the law everywhere else in the state says it's

21 against the hunting and trapping regulations under both

22 big game and fur beareranimals to shoot an animal - a

23 wolf from the air, correct?

24 A That's correct.

25 Q As well as shoot it the same day you're airborne. With

·860·

A Yeah.

·863·

MR. ROBINSON: I thought you said just the leg holds

You don't fly into or even towards the predator control

boundaries?

The bottom line is you didn't know at the time even how

many snaresor how many trapsyou had out there?

At the time I knew. This is two years later. 1mean

what did you do two years ago.

You » after you made this set what do you and Mr.

Zellers do?

I think we take off to head back to the lodge.

Okay, that was the nnd. The 23rd you and Mr. Zellers

go back to that set, correct?

Yes.

I don't know, I don't remember. You know, it's been a

long time ago. I don't .. I think we went out there to

look at the set. You know, fresh moose kill. We had

set a lot of snares. I think we were thinking about ..

MR. LEADERS: Yeah, that's what I indicated. The eight

different leg hold traps.

Q That is consistent with your memory of what was out

there?

Like I said, it's been a year and a half ago. It's hard

to remember exactly how many. I·· I think that's

close. You know.....

I

2 or. ....

3

4

5

6

7 A

8

9

10 Q
II

12 A

13

14 Q
15

16 A

17 Q

18

19 A

20 Q
21

22 A

23

24

25

the exception trappingif it's in a trapor snare?

And that's the way the law had been for years and years.

There's been some predator control programs in the past,

but outside those programs that's the way the law has

been for a while?

That's correct.

And you wantcd to control predator for years, right?

Wolves specifically?

Well, that's true to say and we've been working hard to

have programs put in place like this one.

The -- so that's the 22nd. You also set up a bunch of

.. that's the same day you set up a bunch of snares and

you said eight leg hold traps on that moose kill on the

Swift River?

There had been .- 1believe so. It's been a year and a

half ago. There's a lot of water over the bridge since

thcn.

Okay. And where did you gct .. you didn't have any

active traps or snaresout in this areaat the time,

right?

No. No.

And .. but you find these from one of your closed sets?

Yes.

How many different sets did you have to go to get

·861 .

I

2

3 Q

4

6

7 A

8 Q
9

10 A

II

12 Q
13

14

15

16 A

17

18

19 Q

20

21

22 A

23 Q
24 A

25 Q
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I actually think we were going to fly hack home to

2 Soldotna and we wanted to fly out to just sec if we

J caught anything in the set.

4 <) Why arc you going -- why were you planning to go back

:) home to Soldotna? You got this permit that was very

6 important to you. You're authorized for predator

7 control in a legal area, and you don't have an interest

X in doing it now?

9 i\ Well, it's up to the time that we need to get ready for

10 bear season. We don't have much time. and we're --

II we're getting down to the wire. We -- you know, I was

12 at the Board of Game, we got the permit and we went out,

13 tried to do what we could, you know, in the predator

14 control area, and, you know, bear season is coming up.

15 It's like we have just, you know, a little window of

16 time and then we have to, you know, get back to work.

17 Q So you knew that when you went out to the lodge on the

IS 20th, to McGrath on the 21 st, and set those -. that big

19 snap -- snare and trap set on the 22nd?

20 i\ Well, yeah, I mean that's fair to say that we knew that.

21 Q So you set out a big snare and trap set.. ...

22 A It's -- it's not., ...

23 Q

24

25 A

.... and you're getting -- but yet you've got these time

restraints to go get ready for bear hunts?

Well, we've got to -- usually I haul a couple loads out

- 864·

I A I believe so, yes.

2 Q The -- and you know it's not in the penn it area, and

3 you're not authorized by the permit, correct?

4 A That is correct.

5 Q You.

6 THE COURT: Mr. Leaders, are you going to be much longer?

7 MR. LEADERS: I'm going to be a little bit longer. If I

8 could..

9 THE COURT: Okay. Let's take a break. We'll be back at

10 3:00. Let's go off record.

II (Off record)

12 THE COURT: We're back on record. Mr. Haeg, I need to

13 remind you you're still under oath.

14 A Okay.

15 THE COURT: Mr. Leaders?

16 MR. LEADERS: Thank you.

17 Q The last day I believe we were talking about was the

18 23rd of March of2004, that's the day you took the four

19 wolves, correct?

20 A Yes.

21 Q After that you and Mr. Zellers -- I guess you take the

22 four wolves or -- in a couple of different stages. Two

23 back to the lodge and then two back to the lodge again,

24 right?

25 A Yep.

- 866-

14 A Yes, we do.

15 Q How do you guys do?

16 A I think we get four.

17 Q All in that same area?

18 A Yeah, I believe so.

19 Q You've seen the area on the map depicted with little

20 pink circled dots or a couple dots around the

2 t -numcrical.....

22 A Yeah.

23 Q .....codes?

24 A Yeah.

25 Q Do those accurately rellect where you got those wolves?

- 865 -

You overnight there?

I believe so. I think we skinned them out and .- I

think that's correct, spent the night.

The next day then you head back into Soldotna, is that

correct?

I believe so.

Yeah.

What do you do with all the hides?

I believe Tony took them to Anchorage to get them

- 867·

six?

You leave your -- you don't go out and check the snare

and traps then?

I don't remember if we did or not. You know, I know we

-- we head back to Soldotna, but I don't remember going

back out there and checking the snares, no .....

In fact, Tony didn't indicate you guys went out there

either, right?

Well, I .- like I said, it's been a year and a half ago.

I know we -- we headed back to Soldotna with all the

hides.

Q Okay. You -- with all the hides. You -- have you

caught any wolverines at that point?

I can't remember if we had or not. I don't think so.

You » so you think you just head back with the nine

wolf hides? The three you guys sealed and the other

IQ

2 A

3

4 Q
5

6 A

7 Q
8

9 A

10

II

12 Q
13

14 A

15

16

17

18

19 A

20 Q
21

22

23 A

24 Q
25 A

of the -- we've got some supplies, weather port, tents

and stuff, so I'll be back and forth a couple times but

we don't have tons of time to do a lot of stuff. But,

you know, ifwe find a fresh moose kill we set snares on

it, and that's just « you know, doing.....

You encounter wolves that day, correct? The second day

there on the Swift?

I believe so, yes.

How many?

I don't remember but I know there was a pretty big pack

of wolves.

You encounter a pretty big pack. You and Mr. Zellers go

after those wolves?

I

2

3

4

5

6 Q
7

S A
9 Q

10 A

II

12 Q
13
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- 869-

24 or wolverine.

25 Q And the guarantee is either hopefully the client's going

- 868-

something that was not a -- a viable thing to do. so.

Okay. The -- Exhibit 75. correct?

Yeah,

Okay. That's an advertizement that was on your website

regarding that program, correct?

Yeah.

Okay. That -- what's the date that's printed out? Is

it notated on the bottom ..

- 870-

4-1-2004.

Shortly after -- now April 1st, 2004 that's the date of

the search warrant at your house and hangar base of

operations out of Soldotna. right?

Yeah.

Shortly after April 1st, 2004 you removed that from your

website, didn't you?

It was a while, and we -- my wife was afraid that we

would get, you know, huge deal, people calling, you

know, I'm going to be -- have a lot of attention. We

were getting nasty e-mails already from me being, you

know, my being a hunter.

More negative publicity because ofthese charges....

And we don't -- we didn't really do this any more. Like

I said, the winter of 2004 we didn't have any people out

doing this. Usually.....

The year before you had?

Yeah, I had a husband and ..

Husband and wife?

...a girlfriend come out.

Okay.

They had actually hooked I think two years previously to

that.

According to Mr. Zellers neither one of them were able

to kill their own --they were provided with a hide,

each, weren't they?

Yes, we did. I had -- I think I gave one of them a wolf

hide and one a wolverine. But in my own trapping stuff

we -- I get lots of wolves snaring -- or not lots, but a

fair number each winter. We tan them all and we sell

them. I mean it's just -- it's.

At that time...

You know, I told you that I trap -- I've trapped every

winter except this past one since I was a little kid,

that's what I do. I - I go right. set snares, traps,

check them. And get the hides and it pays for -- I mean

you don't make money at it, but you just -- you do it to

- you know, to try to offset the cost and, you know.

Okay. And all the hides, these nine hides were sent to

Anchorage with Mr: Zellers and dropped off at Alpha Fur

Dressers under your name?

Yeah, I didn't tell him to drop them off under my name,

- 871 -

I

2 Q
3 A

4 Q

6 A

7 Q

8

9 A

10 Q

II

12

13 A

14 Q

15

16 A

17

18

19

20

21 Q

22 A

23

24

25 Q

IA

2 Q

3 A

4 Q

5 A

6

7 Q

8

9

10 A

II

12

13

14

15 Q

16 A

17

18

19

20

21

22 Q

23

24

25 A

You also use them in your guaranteed wolf hunting and

trapping expeditions, right? Or hunts, guided hunts,

whatever you want to call them.

We have a trapping/hunting -- we only guarantee a wolf

whatever, but we .....

But it..

We don't do that, and we _. I mean we've done it once or

twice and it was something that not very many people

wanted to do, it's winter time, whatever. And we didn't

really make any -- weren't very successful with it and

to be honest, we lost money at it. I mean it was

4

(, A

3 Q

II

2 Q

3 A

4

Q

(, A

7

8 Q

') A

10

12

13

22

23 A

The majority were your's? Fair?

Well. we're not doing it for me or for him, or whatever.

We're just -- we're doing it for the predator control

program, and part of it is, you know, it's horribly

expensive to fly around out here, this area. You know,

you've got to do what you can do to cover your costs.

14 Q And recouping costs at $650 a wolf hide, that's -- I'm

15 not saying that's making money, but that's helpful?

16 A That -- rarely do I get $650 for a hide, but I would say

17 an average, and that's tanned. We've spent $130 each

18 getting them tanned. so. yeah, we tan them and we sell

19 them.

20 Q

21

tanned.

Okay. The)' were to be your hides, though, right?

Oh, we were going to have them tanned and sell them to

kind of recoup some ofthe expenses of..

Right; hut they were going to be your hides?

I think Tony was going to get one or two for being out

there.

to get to shoot one, right?

2 A Or trap one.

Or trap one and then dispatch it? If they don't, they

get a wolf hide or wolverine hide that you have there,

or that you've taken through other means, right?

You can look at it that way. We -- the whole time we

7 ever had that program or that hunt -- I think we only

8 had three people for seven or years or whatever we did

9 it. We don't do it any more. I think the -- the last

10 time we actually had somebody book something like that,

I I they booked like four years ago, so, you know, you may

12 imply that we're out here doing stuff to -- to help that

13 endeavor, but it's not. We -- we don't... ..

14 Q Well, let me ask you, though, that's what the guarantee

15 was, right" I mean you didn't give them back the

16 $4.000, you gave them a hide if they didn't get - if

17 they didn't shoot or trap their own, isn't that correct?

18 A Yeah. and it could have been a wolverine hide or

19

20 Q

21 A

22

23

24

25
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Okay. Now you -- you went back out to the lodge. Well.

let me ask you. Therewas a search warrant conducted at

your lodge, or not your lodge -- it wasn't your lodge,

but you weren't there for that, correct?

catch animals. We sell or whatever. hut yeah, these

apparently we, you know, brought in. A lot of people

don'teven save -- you know, save the skulls. A lot of

people skin out the carcass and don't keep the skulls.

Well, I keep them and I have it, you knew, try to

utilize whatwe can.

You're -- they -- you're there and you talk with them

about why they're there, right? The wolves that were

taken out -- I guess offof Swift River?

Yep.

You weren't originally there but you were called back

and you're there then while the troopers arc there for

that?

There's also a searchwarrant done on April I st at your

hangar and residence in Soldotna, right?

Yes.

You were therewhen they seized several items from your

hangar?

Yes.

·875 -

MR. LEADERS: May I approach?

THECOURT: Yes.

Exhibits 86 through 89, if you'll sec -- we already

actually talked but you recognized those. What do they

depict?

It's a hangar wall.

Okay. And on the hangar wall arc a couple guns hanging,

correct?

It's hard to make out but it looks like there is, yes.

The guns that were used 10 take these wolves?

Yes.

And 87?

Yep.

That'sa closeup of the guns taken, is thatcorrect-­

or used

Yep.

..... to take the wolves, correct? 88 is a photograph of

what?

Looks like 12 gauge shotgun shells.

Some double-ought buck -- double-ought buckshot for a 12

gauge? Red - or ..

Yeah.

The same -- those arc the ones you used in the taking of

the wolves?

Yep.

- 874·

1

2

3

4

5

6

7 Q

8

9

10

II A No.

12 Q

13

14 A

15 Q
16

17

18 A Yes.

19 Q
20

21

22 A

23 Q
24

25 A

I

2

3 Q
4

5

6 A

7 Q

8

9 A

10 Q
11 A

12 Q
13 A

14 Q
15

16 A

17 Q

18

19 A

20 Q

21

22 A

23 Q
24

25 A

hut that's -- usually stuffthat goes in there they know

2 who I am. You know, we -- we dcal with them quite a bit

3 with other things, and so they're .- you know, -- but.

4 yeah, theywere dropped off in my name.

S Q And the skulls. you took them over to Kenny Jones'>

6 A That's correct.

7 Q You look II skulls over there, nine of which were from

8 the wolves taken up here. and ~- well, I guess out here,

9 down .- these nine wolves we've killed -- or talked

10 about being killed. Were those the nine you traded or

II were those of the two that you were havingsome work

12 done on two and....

13 MR. ROBINSON: Objection. (Indiscernible).

14 THE COURT: What's the objection?

15 THE CLERK: (Indiscernible).

16 THE COURT: Me either.

17 Q Do you recall.. ...

18 THE COURT: Is there an objection?

19 MR. ROBINSON: I'll withdraw

20 MR. LEADERS: I'll just clarify.

21 THE COURT: Okay.

22 Q Exhibit number 5. you're familiar with that?

23 A Yeah.

24 Q That's a receipt from Kenny Jones, right?

25 A Yep.

- 872-

1 Q That discusses I J wolf skulls you dropped off at his

2 shop, right?

3 A Yeah.

4 Q Two of them were given to him as creditfor work done on

5 others, right? Or nine of them were - if you've been

6 given for credit for work done on the othertwo?

7 MR. ROBINSON: May I sec that exhibit?

R THE COURT: You want to show that to Mr. Robinson.

9 (Pause)

10 MR. ROBINSON: Oh. Go ahead, Mr. Leaders.

11 Q Isn't that correct? Nine of the 11 skulls you dropped

12 off were given to Mr. Jones in -- as creditor kept it

13 as credit or payment for work done on theothertwo or

14 any other work you had done?

15 A Yeah, it says nine wolf skulls, credit.

16 Q Okay. The -- were the nine wolves given as credit or

17 payment, were those the nine from uphereor were two of

IR the ones that you had work done from up here?

19 A I assume that the nine that we gave him for creditwere

20 from when we were out there.

21 Q They're as good as cash in some ways to you at that

22 point? You used them to trade instead of paying a

23 bill ..

24 A Well, we -- we sell skulls. I don't throw anything

25 away. anything that I can, you know, utilize when we

- 873 •
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traps thereor snares?

I think they were all traps.

And those were immediate -- in the area immediately

around the lodge?

Yes.

Near the carcass pile and we see the pictures of -- you

had a couple carcasses undera tree?

Yep.

Okay. You set off all the traps at that point in time?

Yep.

Whatday was it that you were out there?

Can't remember. Had to be right close to the end of the

season. Oh, trying to -- you know, get everything set

off so I think it would have been, oh, some time toward

the end of March.

Okay. Well, the warrant was served on April 1st. And

it was before that, right?

Yeah. So -- yeah.

And you were last out there on, what, the 24th or so?

23rd,24th?

Something like that, yeah. I mean it... ..

- 878-
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7 Q
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6 A

7 Q
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Same as .- the red ones. the Winchesters, same as .- I A And I think therewas -- \\'C got a wolverine. I believe.

three inches. same as the .- what was found in thc.... 2 at that time. and I don't know. went over and came back

Looks like it. 3 the same day and, you know, I don'tknow.

....stomach ofone ofthe wolves? The -- and that was 4 Q But you -- and you got a wolverine out of the -. you had

Exhibit 52. correct?

Looks like it.

And Exhibit 89. photograph of some snares,some unused

snares that you had hangingthereat your hangar, at

your base?

Yeah.

Same type of soares that you had used out on Swift

River?

I imagine so. I make my own snares. Buy the cable and

make them.

You make your own, okay.

16 MR. LEADERS: State would seek to admit Exhibits -- 84

17 and 85 have been previously admitted.

18 THE COURT: Uh-huh.

19 MR. LEADERS: 86 through 89.

20 MR. ROBINSON: No objection to 86 and 87 and 88. I don't

21 see the relevance of89.

22 MR. LEADERS: The state argues the relevance is they're

23 snares similarto thesnares .. they're in a new condition

24 but similar to the snares taken fromthe snaresite of Mr,

2) Hacg on the Swift River by Trooper Gibbens.

·876·

there.

areall admitted.

25 o Okay.

You don't know which day?

Well, it's been a year and a half.

I understand it's been a year and a half ago, sure.

I mean trying to, you know, and this thing is -- you

know.....

And you don't go check them?

Well, if! remember 1think we got in late to the lodge

and we needed to get back home and I think we just

You -- so you go all the way out there to take care of

the traps around your lodge?

Yep. And we had more supplies to get and stuffl think

for, you know, ferrying back and forth, so.

Did you go checkyoursnares -- yourset over on the

Swift?

Let me ask you why not? I mean it's how far? About 20

some miles away from the lodge?

Something like that.

You set a big snare and trap set out therejust a few

days prior-. you know, within four, five days prior..

MR. ROBINSON: I'm going to object to the big trap set.

There wereonly eight snares there.

You've testified you set approximately 40 snares and

eight traps on one kill site?

Yeah.

IQ

2 A

3 Q
4 A

5

6 Q

7

8 A

9

10 Q
II

12 A I don't think we did. We had ..

13 Q
14

15 A

16 Q

17

18

19

20 Q

21

22 A

23 Q
24 A

25

MR. ROBINSON: You already have those snares. None of

THE COURT: I'll admit all of them. 86,87,88 and 89

(Plaintiffs Exhibits 86-89 admitted)

MR. LEADERS: May I publish them?

THE COURT: Yes.

(Pause)

Priorto the searchwarrant on April 1st you had been

back out to the lodge. From the time you brought the

wolf hides in and before the search warrant you went

back out to your lodge at Trophy Lake, right?

Yeah. I think we went out and -- and shut down some of

the sets that -- or the -- we had set some wolverine

traps around the lodge and I think we went out and

tripped them off and brought some stuff back.

I'm sorry. You went out and did what?

We had set some trapsaround the lodge for wolverines

andwe wentout andset -- set them off.

these snares were even used. They weren'tout

(indiscernible) you already have the snares. I don't

understand the relevance.

MR. LEADERS: The consistency, Judge. He's testified

that he made the ones on the wall, he made the ones out

I

2

3

4

5

6

7

8

9

10

II

12

13

14 l)

15

16

17

18 A

19

20

21

22 Q

23 A

24

- 877 - - 879-
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_, Q No concern about -- you know, you've been out -- you

So it sounds like the reason you didn't go over there is

basically you didn't have time. And then..

Yeah.

....you're going to go out there the l st but the

troopers show up with the search warrant?

Yeah.

So then up to that point you haven't contact -- or had

any contact with Tony Lcc(ph) then about your set out

there?

I don't know when I exactly talked to Tony Lce(ph) but

it was....

mean ..

like we did and have, you know, airplane seized and. you

know, your life turned upside down overnight and -- I

Well, it would have been after that because your

(indiscernible)....

I -- I believe so, yes.

Okay. And so you hadn't, as of April Ist, you had not

closed the leg hold traps on your Irap sel around Ihe

moose kill site on the Swift River?

Yep, that's correct, and that was my mistake. We -- you

know, we were out there, I forgot apparently that we had

leg holds there around the moose kill, and I -- I take

full responsibility for that. You know, most of the

times .....

1

2

3

4 Q

5

6 A

7 Q

8

9 A

10 Q

II
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14

15 Q

16

17 A

18 Q

19

20

21 A

22

23

24

25

landed. ran around like mad people and got a load of

stuffand headed back to town.

don't know exactly how many days. but you've had this

big -- this set, 40 some snares and eight leg holds. No

concern about either incidental take or targeted species

take in that set?

J don't remember what ~- you know, what the deal was.

think maybe we were planning on going back out there the

next day. (think I had, you know, a few loads of stuff

to move. You know, I don't remember exactly what

happened but llhink it was we got a latestart, got

over there. By the time we gol back we were Ihinking, I

think, about making another trip. You know, the next

day, so you know, it --to me it didn'I-- I guess it

didn't seem a big deal. A lot of times the more often

you check a snare set the worse off it is. Stuff don't,

you know, come around. You land and you know, whatever.

You don't have to land. Fly over, see if something's in

2

6

4

23

24

7

8 A

9

10

11

12

13

14

15

16

17

18

19 Q

20

21 A

it though, right?

Well, no, you don't have to land. That is correct.

22 Q You just told us earlier you were checking it every day

for -- you know, you'd first set it and then you'd go

back. What, two more days? Right in a row, take more

wolves in that same spot?25

- 880- - 882-

I A

2 Q

3

4

5 A

6

7

8

9

10 Q

II

12

13 A

14

15

16

17 Q

18

19 A

20

21

22

23

24

25

Yeah. I mean -- you know.....

You also, when you go back out 10 the lodge you don't go

lip into the permit boundaries to do any more predator

control up there, do you?

No, we're gelling ready for the season. I mean like I

said, we -- I don't know. I think our bear hunlers were

coming in like April 3rd, or whatever, or 41h. I mean

we don't -- we're -- we don't have time to do much any

more. I mean it's time for me to go to work.

And knowing that you don't go out and pick up your set

that you know you're not going to have time to deal

with?

Well. we were going to go back oUI, I believe Ihe next

day, and that's when, you know, the lroopers carne,

seized my plane and everything -- woosh, you know, blew

up in my face. We..

Okay. So then you think you're there must be on the

31st if the troopers showup on the 1st, right?

Yeah. I mean we were planning on going back, but you

know, all this -- you know, other crap happens and, you

know, -- and even when we have bear hunters, we're at

Unit 16, if everything works out I can always jusl jump

across the mountain when I gel lime and check the sets

and stuff. It's nol-- not that big a deal 10 have a

set going. You know, when you don't run into problems

- 881 •

IQ

2 A

3 Q
4 A

5 Q
6

7 A

8

9

10

II

12

13

14

15

16 Q
17

18 A

19 Q
20

21 A

22 Q
23 A

24

25 Q

If the season is closed .....

..when we -- yeah. MoSI of Ihe time .....

..... on the 31 st for leg holds, correct?

I understand, Most of the time ..

Okay. Well, so you understood that the season closed on

Ihe 31sl?

Yeah, I understand it. Most of the lime when we set

around a moose we just use snares and I don't -- I

rarely use traps, usually just snares, and that one we

did have traps. And we left them out. We probably

would have -- you know, if things wouldn't have happened

we'd have probably got out there on the I st. but you

know, they were illegal. There's no doubt about that.

You know, ended the 31st for leg holds, snares arc still

open, you know. That's my fault.

Okay. Some time after that and after the search

warrant, I guess, you talk with Tony Leetph)?

Yeah, I received a phone call at my home.

Tony lells you -- asks you if you need some help with

your snares -- or your set out there?

Yep, and he.....

There were some animals in it?

Yeah, he said he had flown over, seen some animals,

wolves, wolverine, I don't know what.

He also told you Ihal he had seen a lot of activity out

- 883 •
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THE COURT: Okay.

MR. LEADERS: It was non-responsive, Judge.

THE COURT: Well, then you ask me to instruct him to

there as well, law enforcement activity, is that

:2 correct?

I can continue on with that line..

Okay.

A And I said you can have all the fur in it as long as you

make sure you take care of the set. And I don't know if

10
2

3

4

Q Let me ask you a couple questions, because you were very

6 concerned about that set being taken care at: right?

7 A Well, af...

8 0 That's what you told him ..

9 A Yeah.

10 0 ..... isn't that correct?

II A After you have an airplane seized and a whole bunch of

12 other stuff go on you get -- I mean you're •• you start

13 not.,

14 0 Okay.

15 A .....sleeping at night, you start..

16 0 And you .....

17 A I mean -- and I told him, I said..

18 Q You were concerned about the sets?

19 A ..... it would be one of the very nicest things he could

20 do to take care ofthat set and I said it -- you know,

2 I right now my life is upside down. He said anything I

22 can do to help you.

23 0 Okay.

24 0698

25 (Tape change)

MR. LEADERS: I'll ask then the court to have the witness

respond to the questions asked.

THE COURT: The question, Mr. Haeg, as I recall was

whether or not Mr. Lee(ph) had told you that he had -- that

he saw law enforcement in the area, which should just be kind

of a yes or no answer.

A Yes.

3 A Yeah. he had -- well. I actually told him that my plane

4 had been seized on the Ist. that my life had just been,

:' you know..

6 Q You -- he told you there was law enforcement activities

7 there. chopper and (indiscernible)..

8 A No. just -- just hang on. I mean ..

9 0 I'll ask the questions, Mr. Haeg.

10 A Okay.

I I THE COURT: Well, then let him answer them though. He

12 was in the process of answering and you started asking

13 another question.....

14 MR. ROBINSON: He was.

15

16

17 respond.

18

19

20

21

22

23

24

25

- 884- - 886·
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I 0
2

3

4

5 A

6 0
7

8 A

9

10

I I

12

13

14

15

16

17

18 0
19

20

21 A

22

23

24

25

Okay. Now that contributed to your decision to -- I'll

retract (indiscernible). Now you didn't -- at that

point in time you didn't even know exactly how many

snares or traps you had out at that set?

At that time I did. It's been a year and a half.

You don't now? Okay. The - do you tell Mr. Lee(ph) an

exact number of snares and traps you had set out there?

I believe I might have, or, you know, probably wasn't

thinking really straight with all the stuff that's been

going on, had been going on. I believe that from the

time we set the set to the time Tony Lee(ph) flew over

and wanted to take it over, that no snow had fallen and

any trapper worth his salt can go to one set no matter

how many snares there are and follow boot prints in deep

snow and find every snare, every trap, every place the

person went you're going to bump into whatever.

And ....

As far as no snow, you knew that at your home back in

Soldotna where you've been, but not out at the snare and

trap set, isn't that correct? You had ....

Yeah. we had been out there though like the day before

to the lodge, or - I mean it might have been a couple

days, but Tony Lee(ph) never, you know, -- he knew where

the set was, he seen animals and he says I'll take care

ofit.

I 4MC-05-2I/Side A

2 0698

3 THE COURT: Okay, we're back on record. Go ahead, Mr.

4 Leaders?

5 0 Okay. Let me state it over. But you're so concerned

6 about you call him within another day or two and you say

7 no, just close the set?

8 A Well, he had called back after I told him he could have

9 the fur if he closed the set down. He had called back

10 and said, hey, Dave, do you mind if I keep the set

II running because wolves are continuing to come in and at

12 that time I was like, you know, if you take care of the

13 set you can do whatever you want. But when I said take

14 care of the set I meant take care of the set and make

15 sure everything gets shut down before the end of the

16 season. Well, when you don't sleep at night because you

17 know your life is turned upside down, you worry about

18 everything. And so I called him back and I •• you know,

19 I mean we have phone records....

20 0 You told him to shut(indiscernible).

21 A I mean I -- you know, I called him back and I said,

22 Tony, shut the set down, I don't want you to keep it

23 running because I don't want to have anything happen,

24 and he said consider it done. No problem, thanks for

25 the fur, whatever. He had mentioned that he had bear

·887 -
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THE COURT: Could you ...

MR. LEADERS: It was in the manner taken which was

2

A 1....

MR. ROBINSON: That's a compound -- oop, I'm going to

3 object to the compound question.

4

hunters there, they had been flying over it because he

was conducting hear hunts in the area. He had seen

wolves. He said these hunters wanted to have wolves. so

I assumed he's pulling stuff out and selling them to his

hear hunters. I mean that's what -- essentially what he

2

5

3

4

6 told me.

MR. ROBINSON: No.

airborne?

Which included shooting from the air as Mr. Zellers did

while you flew?

You knew that the permit did not authorize you to take

wolves from the air in the area that you took these -­

any of these wolves?

That is correct. And I thought we've been over this I

don't know how many times now.

You knew as to all nine of these wolves that hunting

regulations prohibited you taking them same day

MR. LEADERS: I can break it up.

You knew that the permit didn't auth..

THE COURT: Now you've confused me with the question, so

why don't you see if you can break it down a little bit.

MR. LEADERS: Sure.

6 described as two aspects, so it's not compound.

7

8

9 Q

10

11

12

13 Q

14

15

16 A

17

18 Q
19

20

21 A Yeah.

22 Q
23

24 A Yeah, and .....

25 Q And you knew as well that trapping regulations also

- 890-

You know. when you have somebody that you know, like

Tony Lee(ph), known him for quite a while, considered

him a good friend. Maybe not a great friend, but we've

been to Board of Game meetings and stulf. When somebody

tells you they're going to do something you bank on it.

Especially when you're in trouble, and you -- you know,

you -- you basically say, hey, you know, I'm in serious

trouble, can you help me out and he says I'm here 10

help you out, do it -- his exact words, I'll do anything

I can to help.

And you were concerned, you knew you were in trouble

because as you've told us same day airborne.....

7 Q Mr. Haeg. the next question is if you were so concerned

R about it why didn't you go out and check it? Why didn't

9 you confirm that that set was closed?

10 A

II

12

13

14

15

Yeah, hey ....

..... you had taken those wolves?

You know, I'm not.....

Yes, you were in (indiscernible)?

- 888-

16

17

18

19

20 Q

21

22 A

23 Q

24 A

25 Q

A Yeah. I'm not here to dispute that.

You went

prohibited you from taking these wolves while flying-­

having Mr. Zellers shoot while you're flying?

Yeah.

I'm not asking why you did it, sir.

MR. ROBINSON: Yeah, you did.

MR. LEADERS: I asked him ifhe knew it was illegal.

Now Mr. Haeg, you -- we've talked about Exhibit 24.

That was the sealing certificate you signed?

Yep.

And you've testified that you personally signed it and

dated it on the 21 st?

UNIDENTIFIED SPEAKER: (Indiscernible).

You did that knowing the information contained as far as

where the wolves were taken .....

You nonetheless, you participate with Me. Zellers in the

taking of each of those nine wolves?

Yeah, and we did it with the thought that we were

helping the program and ....

And I'm not asking you why, so that's -- you don't need

10 respond to that.

Huh?

MR. ROBINSON: Objection, asked and answered.

-- he's already gone through this exhibit., ...

A I've already done this .

I

2

3 A

4 Q
5

6 A

7

8 Q
9

10 A

II Q
12

13

14 Q
15

16 A

17 Q
18

19 A Yeah.

20

21 Q
22

23

24

25

You knew that the permit did not authorize you to take

any of these wolves in the manner that you took them, in

the locations you took them, correct? That is

outside

.. ..the permit area from the air?

A Yeah.

A Yeah.

5

2 Q
3 A

4 Q

Okay.

I just -- you know, I'm a.....

Me. Haeg, the -- you -- with these -- during all of

these wolves that you and Me. Zellers took, during that

6 time frame. from the 5th through the 23rd I think was

7 the last one, you -- during that entire time you had a

8 valid permit for the predator control area, correct?

9 A Yep.

10 Q
11 A

12 Q

I3A

14

15

You had a valid hunting license, correct?

I believe so, yeah.

You had a valid trapping license as well?

Yep, 1had to have a trapping license. Hunting license

we weren't guiding yet but we were getting close to it

so I would have had one, yes.

16 Q You would have had one, right. You knew that hunting

17 season for wolves was open in the area out there,

18 correct? As well as the trapping season?

19

20 Q

21

22

23

24

25 Q

- 889- - 891 -
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- 894-

You can't remember a lot of what's said except for you

have pretty vivid recollection of the conversations that

you had with Mr. Lee(ph). Why is that?

I don't know. You know ..

are..

Well, let me ask you, because that was done before the

search warrant on April Ist. The wolves were taken up

to Alpha Fur Dressers and they were sealed prior to

April lst.. ..

Yeah, I don't know iL..

.....priorto the searchwarrant?

You know, I don'tknow exactly when Tony took them in or

whatever.

Q That's fine. If you don't know, that's fine. You did

specifically discuss the method of take would be from

the groundand not from the air in relationto those six

wolves being scaled?

Yeah, I believe -- believe so, yes.

You wanted the information falsified so you would not

draw attention to the wolves you had taken illegally out

in Unit 19-0, below the permit boundaries, correct"

Yeah, we werejust tired of -- yeah, we didn'twant to,

you know, take them up and have them sealed in McGrath

for obvious reasons. We're just out therekilling

wolves that, you know, are going to eat moose that

10
2

3

4 A

6

7

8

9 A

10 Q
II

12

13A

14

15

16

17

18 Q

19

20

21

22 A

23 0
24 A

25

I MR. ROBINSON: .....one time ..

2 MR. LEADERS: But not in regards -- he did ...

3 MR. ROI31NSON: Yeah, you did, with regard to these three

4 wolves ..

MR. LEADERS: Not in regard to the sequence of signing

6 it, knowing..

7 MR. ROBINSON: Yes.

8 MR. LEADERS: ....the information was false.

9 THE COURT: Yes, you did.

10 MR. ROBINSON: Yes, you did.

I I MR. LEADERS: Fair enough, I'll move on.

12 0 Are you familiar with this, sir? Exhibit number?

13 A 68.

14 0 Are you familiar with it?

15 A No.

16 0 You've never seen that before?

17 A 011, furbearing -- furbearer sealing certificate.

18 Yeah, I've seen .....

19 0 You've never seen a copy of that with the information

20 provided on it?

21 A Yeah, this is the -- the sealing certificate that Tony

22 had made up for the six wolves, and I guess -- I guess I

23 misunderstood. It didn't have my signature on it, so.

24 0 Fair enough. But you're familiar that that's the

25 sealing certificate that Mr. Zellers prepared in

- 892 -

- 895 -

o The program really looks successful then, doesn't it?

A Well.; ..

I

2

3 A

4 0
5

6

7 A

8

9 0
10 A

II

12

13

14

15

16

17 0
18

19

20 A

21

22 Q

23

24 A

25

relationto the last six wolves that the two of you

killed?

Yep.

You and Mr. Zellers discussed falsifying information on

the sealing certificate regarding those six wolves,

didn't you?

We didn't -- you know, I didn't know what Tony was going

to put. I mean we had talked....

Okay.

We had said, hey, you know, we're -- you know, we shot

these wolves outside the area,you know, what arewe

going to do. I said, well, I don't know, you know. Why

don't you take them in, seal them or he offered -- I

don't remember exactly what happened, but, yeah, we knew

the wolves were takenoutside the areaand he took them

to go get them sealed.

And the two of you -- the issue is the two of you agreed

or discussed that you would falsify the information on

the scaling recordrelated to those six wolves?

Probably. I mean I can't rememberthe exact words, you

know.

You specifically discussed that they would not be

identified as being taken on the Swift River, right?

You know, I don'tremember exactly what was said, but

yes, that's probably something that came up.

- 893 -

10
2

3

4

5 A

6

7

8

9

10

II

12

13 Q
14 A

15

16 Q
17

18

19

20 A

21 Q
22 A

23

24

25

So I guess I'm not understanding why then -- why you

didn't want to take them up to McGrath and report them

within the predator control program. You told us

earlieryou wanted (indiscemible)to be a success ....

We're tired of the lies -- I mean we're -- we didn't

want to lie any more to Toby, whatever. I mean we

understood we had done something wrong. I mean -- you

know, hey, we shot wolves outside the area. You know,

we thought we were helping with the -- you know, the

moose problemhere, the moose problemeverywhere, for -­

you know, all that. You know, it was just, you know, I

don't know. I wish it would have never happened.

Okay.

Wish I'd have never, you know, been involved, but here I

sit today.

But isn't it true if you would have -- you testified

earlierthat the reason you did it with the first three

is to appear to make -- to make the program appear

successful?

Yeah, well, you -- now you star! ..

Isn't that correct?

.....reportingsix more wolves and, you know, it's going

to be a.....
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C) Isn't it -- six -- or six -- I guess nine total would be

2 better than three. right?

J A Wt: don't want to ..

4 MR. LEADERS: No further questions. Judge.

5 THE COURT: Okay. Mr. Leaders -- or Mr. Robinson?

6 DAVID scorr HAEG

7 testified as follows on:

R REDIRECT EXAMINATION

9 BY MR. ROBINSON:

10 Q When you talked to Mr. Lee(ph) on the telephone did he

11 indicate to you that he knew where your sets were?

12 A He said he had flown over a big snare set on the Swift

13 River and he gave me an approximate location, and

14 said ..

15 Q And did that indicate to you that he knew where your

16 sets were?

17 A That is exactly what I would think.

18 Q When did you -- when did the wolfseason for snaring

19 end'>

20 A I think it's the end of April.

21 Q So from March 23rd until April 30 you had roughly five

22 weeks to deal with those sets, or you were going to

23 continue to deal with them?

24 A Yeah.

25 Q For the snares?

- 896-

I A For the snares, yes. Leg hold season would have closed

2 March 31st.

3 Q You said that your bear hunting season was about to

4 start. When would it have started?

5 A Not exactly sure, but I know our first hunters were

6 coming in like April 3 or 4th. Third or 4th, 5th,

7 somewhere in there.

8 Q Okay. So you're pretty much done with predator control

9 then after the nine wolves were shot?

lOA Yeah. And we have .- we're into -- you know, doing

11 guided bear hunts, we don't have time to go to McGrath

12 and spend -- yeah, we're done for that year.

13 Q Now that program ended April 30, too, right? Like the

14 trapping season for snares for wolves?

15 A I believe so, yes.

16 Q But you didn't get into that program until late into the

17 beginning -- or it actually started in November and then

18 I think Toby testified that there was a court injunction

19 and it stopped it for a couple weeks and then it

20 restarted again some time in December?

21 A Yeah.

22 Q Now you didn't get a permit until March, right?

23 A Yeah, I think it -- well, I know, they -- they .....

24 Q Well, you didn't get your permit until March, right?

25 A Yeah, they called us and we didn't go get -- get the

·897 -
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I permit until. you know. March 5th.

2 Q So you were -- so would it he fair to say you wert: on

3 the backside of the predator control program by the time

4 you got your permit anyway?

5 A Yeah, very much so.

6 Q So it's not like you've -- you had gotten it in November

7 or December and been participating all along. right?

8 A No.

9 Q Do you recall Mr. Zellers testifying yesterday that on

10 March 24, '05 the two of you did fly over your trap set

II to check it out?

12 A I believe so, yes.

13 Q And so if he said that yesterday, would that be true?

14 A Yes, it -- you know, Tony has a very good mind. I, you

15 know, been -- brain's been full of other stuff, but 1--

16 if he said so, that would be true.

17 Q Did you see the predator control program as a

18 conservation program for wolves?

19 MR. LEADERS: Objection, relevance.

20 MR. ROBINSON: It is relevant. We're talking about his

21 state of mind. You brought it up.

22 A No, we were not conserving wolves.

23 THE COURT: The objection is overruled, hut -- go ahead.

24 Go ahead.

25 Q Now, Mr. Haeg, can you show us on this map up here where

- 898-

I you would ordinarily do your trapping from year to year

2 on this map up here?

3 A We had -- where I'd leave sets out -- when I say out,

4 that means that they're hooked to trees but shut down,

5 they're not actively trapping, but where they're sitting

6 there. There's our main lodge, I've got traps there. I

7 actually have some down here on the little lake right in

8 here. We've got a string of snares kind of down in this

9 area, and then I've got, I think, two or three sets out

lOon the Swift out here. Some right in here on this lake.

II And I usually have a couple of sets up kind of, I guess,

12 up in here. This is the Babel River in here. So .....

13 Q So how long have you been personally trapping in this

14 area to identify (indiscernible)?

15 A About as long as I've been working for _. started

16 working for Eberhart Brunner out there, so I would say

17 1990, so

18 Q So up until 2004 has it been about 14 years?

19 A Oh, yeah.

20 Q Now with regard to personal hunting, not guided hunting,

21 but personal.

22 THE COURT: Can you sit back down or do you need the

23 map .....

24 MR. ROBINSON: You can have a seat.

25 THE COURT: All right.

- 899-
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15

16 A

17

18

19

20

21

22

23

24 Q

25

Q With regard to personal hunting. where you just go out

2 and hunt for yourself. Not taking somebody else out,

3 When was the last lime you think you did that on a

4 regular basis?

;\ I'd say 10 years ago.

6 Q Now Mr. Leaders introduced these photographs of your

7 place in Soldotna.

8 THE COURT: 1 think they're over there. Or

9 (indiseernihle).

10 MR. ROBINSON: No, I have two of them here.

II THE COURT: Thank you, Mr. Robinson. Okay.

12 Q Your hangar/apartment and your -- inside your hangar

13 showing your other airplane, the red and white one. So

14 how many years did it take you, Mr. Haeg, to get enough

income and economic status to get that hangar built7

I -- well, my whole working life until I think I built

it in 1980 -- gosh, '94 I think. I --like I said, I

did very well herring spotting for a number of years.

Did well salmon fishing, but it took until 1994 and I -­

when I was growing up I was working on a commercial

salmon fishing site, since I was 10 years old, and my

parents paid me a wage and I worked my -- I worked my

butt off.

So these -- you build that building and the aiiplane

that's represented inside of it. Is that the result of

- 900-

2

3

4 Q

5 ;\

6 Q

7 A

8

9

10 Q
II

12

13 A

14

15

16 Q

17 A

18 Q
19

20 A

21

22

23

24

25

when all this stuffhappened, you know. it was coming

along great. you know, bear viewing and stuff an: -- I

don't know. it seems like tourism in general has..

Picking up on the Peninsula?

Yeah. A booming business.

On the Kenai Peninsula?

Yes. Yeah, now they have cruise ships coming into

Seward and I think Homer even, there's lots of pea pie

running around.

Now do you do any other hunting besides the bear hunting

and the moose -- I mean the guiding of that. Do you do

any other kind of guiding other than the bear and moose?

Well, caribou, black bear. You know, at times I've

taken, you know, fishermen out, but that's not a -- not

really a business.

But you do caribou?

Yeah.

And does the money you generate from the caribou hunts

help maintain your headquarters in Soldotna?

Yes, but, you know, caribou along with the moose are on

the decline, so -- we have tried to, you know, -- you

know, out where we hunt moose and caribou out in Unit 19

we now -- you know, if somebody wants to come out there

and hunt just to come out to the area because it's so

beautiful, we try to just sell grizzly hunts, black hear

- 902 -
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THE COURT: No, it's not relevant, and the objection is

sustained.

MR. LEADERS: He testified about why he shut it down.

MR. ROBINSON: No. Well, great. but that's why the scope

is there. Because the issue came up, that's why it's within

the scope.

MR. ROBINSON: The wolf hide advertisement you brought

up.

MR. LEADERS: It was a non-responsive response to one of

my questions. It's not relevant as to the charges brought.

MR. ROBINSON: (Indiscernible). Listen, well, it wasn't

relevant then why did you bring it up?

MR. ROBINSON: Well, as to -- Your Honor, it's within the

scope and it is relevant. He wanted to know about the wolf

hide deal and he said that he wasn't doing it anymore and he

shut it down. And I want to know why he shut it down. He

brought it up.

I hunts, but, you know, moose is a big draw that we've

2 just - you know, we just have to do something else.

3 Q You mentioned something about getting threats, and

4 threatening e-mails?

5 MR. LEADERS: Objection, Judge, as to relevancy.

6 MR. ROBINSON: About the wolf hunting business.

7 (Indiscernible).

8 THE COURT: Well .....

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

just your guiding in area -- in game units 19-C and D?

I mean C and B?

No, it's not. Most all that I had before 1got into

guiding. When I did get Into guiding we dumped

everything back into, you know, whatever; but most all

of this was -- by the time I really got into guiding I

had already dooe relatively well for someone of my age.

I've been -- you know, worked hard and done well.

Well, with regard to maintaining. You said you also

guide in other areas for bear?

Yes.

Which units do you guide for bear in?

9-A and 9-B, and 16-B.

Part of the money you make for that help you to maintain

your hangar and apartment and things inside your hangar7

Yeah. I would say bear hunting now is, you know--

well, bear hunting now brings in more money than, you

know, moose hunting. So, yeah, it's over -- you know,

probably the biggest portion of what supports what I

have now.

And your flight seeing business, does that help .....

Yeah.

....contribute to maintaining the expense of.

Yeah, it's just kind of somewhat started, but it's grown

leaps and bounds. Like I said -- well, until this year

- 901 -
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MR. LEADERS: I didn't, Judge. Alii did was..

2 MR. ROBINSON: You did hring it up.

J MR. LEADERS: In response to..

4 TI·IE COURT: Gentlemen. that's enough.

MR. ROBINSON: Your Honor. I would like to ask this

6 witness why he's no longerdoing that program. and that is

7 relevant because ....

S THE COURT: You can ask that question. That was not the

9 question youwereposing.

10 MR. ROBINSON: But he mentioned in his testimony about e-

li mails.

12 THE COURT: And if -- his -- the question from Mr.

13 Leaders was why he closed it down and he indicated and pan

14 of his response was of the concern due to some of the things

15 they had received. We're not going to get into the specifics

16 about what those were.

17 MR. ROBINSON: I'm not asking about the specifics ..

18 THE COURT: That's what the question it sounded like you

19 were phrasing, started offto be, so if you want to ask why

20 he..

21 MR. ROBINSON: It's mainly preliminary foundation as to

22 what kind of e-rnails he had gotten, not the content,

23 THE COURT: We're not going to go into --that's what I'm

24 saying, it's not relevant, the kind. If you want to ask why

25 he closed the program down, ask the question. BuL....

- 904 -

I Q Why did you close the program down, Mr. Haeg?

2 A Well, we didn't do many of them to begin with, and you

3 know after all this happened we had a big fear that you

4 know we'd get more threatening e-mails, et cetera. We

5 got, I don't know, some of them that were pretty graphic

6 and nasty. And -- like 1said, the -- our, you know,

7 program or whateverwas never a significant portionof

8 my business anyway.

9 Q In comparison to the bear hunting (indiscernible) or the

10 flight seeing and the bear viewing, things of that

I I nature, whatkind of revenue did yougenerate from this

12 wolf traplhunting?

13 A Well, like I said, I think we only had three people do

14 it, and we charged $4,000 a piece to do it, and I would

15 say that we spent more than that doing it. I -- you

16 know, my....

17 Q How many people over what period of time?

18 A 1don't know, about six years, five years I'd say. It

19 was on the website but it was ~- youknow, sometimes you

20 have stuff on a website, it doesn't cost you anything to

21 keep it going, you know.

22 Q Keep the ad going you mean?

23 A Yeah. I mean it's - it's like free advenisement and

24 if you -- you know, it doesn't cost you anything, so it

25 isn't a big concern to take stuff down or change stuff

- 905 -
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I MR. LEADERS: The plea negotiations are relevant.

2 THE COURT: I certainly don't want -- I don't want either

3 side to bring that up.

4 MR. ROBINSON: Well, the truth that he opened the door.

5 I asked him why....

6 MR. LEADERS: 1 asked him ifit was because of this case

7 and it was not because of plea negotiations.....

S MR. ROBINSON: Well, because of this case -- well, isn't

9 this case the case?

10 THE COURT: The theory behind it is about plea

II negotiations, they're not relevant. What do you want to ask

12 him about? (Indiscernible).

13 MR. ROBINSON: 1want to ask him if (indiscemible).

14 THE COURT: Well, he's bringing it up.

15 MR. LEADERS: Well, it's been -- that's what my question

16 relates .....

17 THE COURT: It's.

18 (End of bench conference)

19 THE COURT: Go ahead, Mr. Robinson.

20 Q Selling those skulls, was that pan of the recouperation

2 I of costs?

22 A Yeah.

23 Q Nothing illegal about seIling those skulls is there?

24 A Not that 1know of.

25 Q No, I mean selling the skulls in general from wolves?

- 907 -
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Is that okay generally')

2 A Yes. I believe any trapped animal you cansell any part

3 ofit I believe.

4 Q III your experience. Mr. Hacg. asa trapper, hunter.

guide. whatever. do moose always stay in the same area

6 or do they range, too, like wolves?

7 A Well. they range quite a bit. Certain times of year.

8 especially. and. you know. they do not -. I mean I would

9 say that they have a smaller range than wolves. but they

10 range considerable distances.

II MR. ROBINSON: No further questions.

12 THE COURT: Anything else, Mr. Leaders?

13 MR. LEADERS: No. recross. Judge.

14 THE COURT: Okay. Mr. Haeg, you want to have your seat

15 back at counsel table. please. Mr. Robinson, you want to

16 call your next witness?

17 MR. ROBINSON: The defense rests.

18 THE COURT: Okay. Mr. Leaders, any

19 MR. LEADERS: We're going to have to do some

20 (indiscernible).

21 (Whispered conversation)

22 MR. LEADERS: Judge, the state's not going to put on a

23 rebuttal case.

24 THE COURT: Okay. All right, ladies and gentlemen, we've

25 reached a point in the trial where all the evidence has been

- 908 -

I presented, and what that means to you all is that we need a

2 little bit oftime to go oversome thingsbeforewe can

3 proceed to the next step. Have you had a chanceto review

4 the instructions much?

S MR. ROBfNSON: No, I think we need a little bit of time

6 to read through them.

7 THE COURT: Yeah.

8 MR. LEADERS: Could I suggest that it's a break for the

9 jury and for us to do jury instructions and foreveryoneto

10 do dinner, and..

II MR. ROBfNSON: Yeah, and then come back .....

12 THE COURT: Well, that's why I'm -- that's why I was

13 asking..

14 MR. LEADERS: All right, that's ...

IS THE COURT: I'm .- just so that I can stan planning

16 here.

17 MR. LEADERS: (Indiscernible).

18 THE COURT: We're going to take an early dinner break.

19 think we will come back after dinner because we should be

20 able to get to the point perhaps to give the trial -- give

21 the case to you all _. to the jury tonight if it's a

22 reasonable hour, we'll do that.

23 Let us --let's see. If! say 6:00 o'clock that should

24 give you all time to review and us to go through it.

2S MR. LEADERS: I propose 6:00 to 6:30 so that we

- 909·

could ..

2 THE COURT: Mr. Robinson') Mr. Robinson?

3 MR. ROBINSON: Pardon me')

4 THE COURT: 11'1 say 6:00 o'clock for the jury to be back

5 will thatgive you suflicicnt time to review them and for us

6 to discuss them?

7 MR. ROBINSON: Yes, it would. If we can maybe -- for us

8 to be back.. ..

9 THE COURT: That's two hours.

10 MR. ROBfNSON: ..... by 5:00, so -- if the jury's coming

II back at 6:00. If we come back at 5:00 and talk to you about

12 the jury instructioos.

13 THE COURT: Okay. All right, ladies and gentlemen, I'll

14 caution youagain or admonish you again, please not to talk

15 to each other or anybody else about the case. Have dinner

16 and be back here at 6:00 o'clock, okay? Thank you.

17 (OfT record)

18 THE CLERIC On record.

19 THE COURT: Okay. We're back on record, the panics are

20 present and the jury is absent. All right, gentlemen, have

2 I you both had a chance to look over the jury instructions?

22 Mr. Robinson before you carne Mr. Leaders noticed that

23 intentionally was omitted. That was accidentally on my

24 MR. ROBINSON: No problem.

2S THE COURT: I put it in right after the elements of

- 910-

t unsworn falsification.

2 MR. ROBfNSON: Right. No problem.

3 THE COURT: Okay.

4 MR. ROBINSON: I have read -- now I just needed some -- I

S didn't quite hear the co urt this morning when you said which

6 instructions you're going to give.

7 THE COURT: The ones that stan ofT with

8 MR. ROBfNSON: The evidence has now been ..

9 THE COURT: At the close of trial you have the -- counsel

10 have the right to argue the case to the trial -- to the jury.

J I MR. ROBINSON: Right.

12 THE COURT: That stack is the ones I usually read

13 before.....

14 MR. ROBfNSON: Before argument?

15 THE COURT: Before argument.

16 MR. ROBfNSON: Okay.

17 THE COURT: That way you don't have to say as the judge

18 is going to tell you later, here ..

19 MR. ROBINSON: (Indisernible).

20 THE COURT: ..... is what it's going to say. They will

21 have heard it already.

22 MR. ROBfNSON: And then the other stack is after. ....

23 THE COURT: And then the other stack. the evidence has

24 now been presented, those aremy closing.....

25 MR. ROBINSON: I've got it right then. I was --I wrote

- 91 1 -
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- 912-

it down but I wasn't.. ...

was a stipulation.....

MR. ROBINSON: Well, we stipulated (indiscernible).

THE COURT: And it was done on record, so.....

MR. LEADERS: No, 1was just saying there's usually a

stipulation instruction.

MR. ROBINSON: Well, what you might want to do, and I

won't object to it, ,is you might want to now get rid of the

limited admission and just have it admitted. MR. ROBINSON: Oh, okay.

- 914 -

THE COURT: Okay. All right, we'll do that and we'll get

some Scotch tape and tape that yellow sticky where it is.

(Plaintiffs Exhibit 25 admitted)

MR. ROBINSON: I need to do a short exhibit list for A

and B.

TIlE COURT: Yeah, please.

MR. ROBINSON: Just so that it's part of the record.

THE COURT: Yeah, we'll do that.

THE CLERK: 1have one here.

THE COURT: I think the clerk did -- yeah, Ms. Markus did

one .....

10 THE COURT: Okay. We'll admit 25, right? I can't read

II it from here. Is the map 25?

12 UNIDENTIFIED SPEAKER: Yes. The map is 25, correct, Your

13 Honor.

14

15

16

17

18

19

20

21

22

23

24

25

I THE COURT: .....with clear plastic tape so that it

2 doesn't fly off and they wonder what it came from.

3 MR. ROBINSON: Right. What happened to the yellow

4 sticky.

THE COURT: Yeah.

6 MR. LEADERS: And that's part of the exhibit.

7 THE COURT: Yeah, we will do that then, okay.

8 MR. ROBINSON: So I don't have any objection to the

9 addition of it, so it's in.

2 TilE COURT: Yeah.

3 MR. ROOINSON: ...sure I had it right.

4 THE COURT: Yeah, 1--1 have not taken judicial notice

5 or anything so I don't intent to even give that one.

6 MR. ROBINSON: Give that, okay.

7 THE COURT: That was just kind of hanging around in case

8 I needed it.

9 MR. ROBINSON: All right.

10 MR. LEADERS: We can stipulate about the boundaries.

II MR. ROBINSON: Yeah, but we admitted it.

12 THE COURT: It's admitted with it...

13 MR. ROBINSON: (indiscernible) condition of the

14 (indiscernible) and ..

15 MR. LEADERS: Yeah, I mean -- yeah, that's fine. I don't

16 -- we don't need to go overthem.

I 7 THE COURT: 1mean that's still not judicial notice. It

18

19

20

21

22

23

24

25

1 MR. LEADERS: Yeah, thank you, I appreciate that because

2 it is true. we had red _. there are no more.....

3 MR. ROBINSON: Right.

4 MR. LEADERS: .....marks on it. So I guess now I'd ask

in this form.....

I THE COURT: ..... so.

2 MR. ROBINSON: All right, great.

3 THE CLERK: I've got one.

4 THE COURT: Unless you need another one, or want copies

5 of it.

MR. ROBINSON: wolverine.

MR. LEADERS: wolverine. I think we need the

MR. ROBINSON: No.

hunting season for wolf, because that's an issue that the -­

and that's -- it's a legal issue. It's set out in

TIlE COURT: Okay.

MR. LEADERS: 1have just --I want say a lot of

objections, just a couple maybe additions we need. One,

we've got the definition of hunting. I'd ask -- 1think we

need the definition of taking, because hunting says it's

taking.

MR. ROBINSON: Yeah, we need that definition. I don't

disagree with that.

MR. LEADERS: So I think we need taking. We've got the

seasons -- trapping seasons for wolf and .....

6

7 TIlE COURT: Any objection or any additions or exclusions

8 or anything we need with the instructions on anything?

9 MR. ROBINSON: 1read through the before argument

10 instructionsand the after argument instructions and I have

11 no objections to the instructions.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. ROBINSON: No.

THE COURT: .....any objection to that. Just... ..

MR. LEADERS: No, no, that...

MR. ROBINSON: No .....

6 THE COURT: Okay.

7 MR. LEADERS: .....be admitted.

8 THE COURT: Okay. With the yellow sticky on it?

9 MR. ROBINSON: I don't -- and I don't object to it.

10 MR. LEADERS: Yeah, the yellow sticky. Mr. Robinson and

II I discussed putting a legend on there .....

12 MR. ROBINSON: And that's from the testimony of Tony

13 Zcllers...

14 MR. LEADERS: I'll

15 MR. ROBINSON: .....so that there's more legend to it.

16 MR. LEADERS: Maybe.....

17 THE COURT: Oh, okay. It identifies his.

18 MR. LEADERS: And I'll tape that so it's a little bit

19 more secure.

20 THE COURT: I was going to say we'll attach it more

21 securely unless you have .....

22

23

24

25
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regulation. I can provide that. The..

2 THE COURT: I'm assuming we're talking just in Unit 19')

3 MR. LEADERS: Yeah, exactly. just Unit 19.

4 THE COURT: You're not going to..

5 MR. LEADERS: Oh, I agree, we don't need the whole thing.

6 just for Unit 19, that's where everything is applicable.

7 The ..

X THE COURT: Do you have the cite from the statute on

9 that?

10 MR. LEADERS: Yeah, 5 AAC 85.056.

I I THE COURT: That's the hunting season isn't it?

12 MR. LEADERS: Hunting seasons and bag limits for wolf.

13 THE COURT: I meant -- well, 1need that, too. 85 what?

14 MR. LEADERS: 5 AAC 85.056.

15 THE COURT: What about...,

16 MR. ROBINSON: With the understanding that there's no bag

17 limit in trapping so we don't need a bag limit.

18 (Indiscernible).

19 THE COURT: Right.

20 MR. LEADERS: Right:

21 THE COURT: Well, bag limit is not an issue, is it?

22 MR. LEADERS: No, but., ...

23 THE COURT: 1mean there's no charges relating to - for

24 hunting or trapping.

25 MR. ROBINSON: No.

- 916-

I MR. LEADERS: Right.

2 THE COURT: Jwasn't going to include bag limit for the

3 hunting sea'ion, just the....

4 MR. ROBINSON: Just the seasons.

5 THE COURT: ...season itself.

6 MR. ROBINSON: Okay.

7 MR. LEADERS: Yeah. I would agree it's not necessary.

8 THE COURT: Do you have the cite for the definition of

9 taking?

10 MR. LEADERS: Taking ..

II MR. ROBINSON: It's 940 .

12 MR. LEADERS: Yeah, 16.05.940, subsection (33).

13 THE COURT: Okay.

14 MR. LEADERS: Let's see. The other -- oh, on the -- I

15 request -- we've got the 5 AAC 92.085, I'd ask that we add a

16 sentence that states 5 AAC 92.085 is a regulation adopted

17 under the authority of A.S. 16.05 because that ties into the

18 requirements for hunting as under 16.05 of the regulations

19 adopted there under.

20 MR. ROBINSON: No problem.

21 MR. LEADERS: I've got a -- do you want that language

22 that I suggested?

23 THE COURT: Sure.

24 MR. LEADERS: 5 AAC 92.085 is a regulation adopted under

25 the authority of A.S. 16.05. And then I -- one other, the

- 917 -

1 the following parts for human use. The hide of a wolf. Just

2 so it's clear that the hide had to be salvaged, it doesn't

3 have to salvage anything else. It's just the hide. I mean

4 here's -- I'll show you where I'm looking.

5 THE COURT: You want to just change it then to -- I mean

6 this is the statutory definition. This is right from the

7 regulation.

8 MR. ROBINSON: Usc the statutory definition

9 (indiscernible).

10 THE COURT: So --I mean if you want to .....

J I MR. ROBINSON: You want to just.; ..

12 MR. LEADERS: I agree, but what L.,

13 MR. ROBINSON: Oh, you just want to add that one

14 sentence.

15 MR. LEADERS: Yeah, add that one sentence because it sets

16 out -- we've got the definition of salvage. What we don't

17 have is the requirement, what's required to be salvaged for a

18 wolf.

19 MR. ROBINSON: From awolf.

20 MR. LEADERS: That's what I'm trying to add.

21 THE COURT: Okay.

22 MR. ROBINSON: 1don't have any objection.

23 MR. LEADERS: And -- maybe if you can read my scratch,

24 otherwise I'll write better,

25 THE COURT: Well, I'm just....

- 919-
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MR. LEADERS: This -- under the statute charge ..

2 THE COURT: 92 what'

3 MR. LEADERS: 220(a)(I).

4 MR. ROBINSON: Do we have a definition of negligence in

here. too? Criminal negligence.

11 THE COURT: Criminal negligence, yeah.

7 MR. LEADERS: When criminal -- it's civil by..

8 THE COURT: It's right after. ..

9 MR. LEADERS: ..... Iaw but I don't care.

10 MR. ROBINSON: All right.

II MR. LEADERS: Criminal is fine with me.

12 MR. ROBINSON: All right.

13 MR. LEADERS: I'm not going (indiscernible).

14 THE COURT: Well, that's .....

15 MR. ROBINSON: And that deals with the waste question

16 anyway.

17 THE COURT: So -- that's the one I had.

18 MR. ROBINSON: Yeah.

19 MR. LEADERS: I'm not going to worry about it.

20 MR. ROBINSON: That's fine.

21 MR. LEADERS: That's fine.

22 THE COURT: Okay. This will take me a few minutes.

23 MR. LEADERS: The .....

24 THE COURT: Is that it on the instructioos?

25 MR. LEADERS: I think -- I believe that's it on

- 920- - 922-

mind..

THE COURT: Right.

MR. ROBINSON: No.

- 921 -

THE COURT: That isn't -- that's the ruling I made

before, it may.

THE COURT: Right.

MR. LEADERS: And that's the -- as I understand

THE COURT: No.

MR. ROBINSON: .....he couldn't have been knowingly

- 923 -

MR. ROBINSON: But knowingly violating what? But you've

got to say knowingly violating what? Knowingly violating

wastedfood animal? Prohibiting wasting food animalor

prohibiting hunting, meaning it's not just hanging out there

by itself.

THE COURT: Right.

MR. ROBINSON: All right. So the question is did he

knowingly violate a state game law that prohibits hunting.

MR. LEADERS: I agree with that. Did he knowingly

violatea state regulation or statuteprohibiting.....

MR. ROBINSON: Yeah, but -- right, prohibits hunting

(indiscernible).

MR. ROBINSON: Well, but he should be able to argue-­

no, he should be able to argue that the conduct that he was

engaged in was not hunting, so .....

MR. LEADERS: hunting, but..

MR. ROBINSON: opposed to prohibit prostitution or

something else. All I'm saying.....

MR. LEADERS: But that's different than that if what he

I

2

3

4

5

6

7

8

9

10

II

12 as.

13

14

IS

16

17 did was not hunting.

18

19

20

21

22

23

24

25

MR. LEADERS: The only other.. ...

THE COURT: edit, yeah.

MR. LEADERS: possible instruction and I guess I'd

need to know for clarification fromthe court, andI guess

Mr. Robinson as well, if there's argument thatthis - I mean

I think the court's already ruled as far as the argument

can't be made that it is not hunting.

I instructions. I just.....

2 MR. ROBINSON: The after argument ones arejust the

3 regular boilerplate?

4 MR. LEADERS: Those all look boilerplate to me as far as

I can tell. I didn't see any issues.

6 THE COURT: Yeah, I included the one for admission. One

7 that the .....

8 MR. LEADERS: Right.

9 THE COURT: .....defendant testified.

10 MR. ROBINSON: Right.

II THE COURT: Those arc pretty - other than that I think

12 those are -- I mean and those are boilerplate, but I mean

13 those are the ones sometimes that aren't included. State of

14

IS

16

17

18

19

20

21

22

23

24

25
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I violating a hunting law.

2 THE COURT: No. No. You can argue that he -- that-­

3 you can't argue the conduct was not hunting. By definition

4 it falls within the legal definition of hunting.

5 MR. ROBINSON: It doesn't. The hoard took it out of the

6 legal definition of hunting, so it can't possibly..

7 THE COURT: It took the predator control game program out

X of the definition..

9 MR. ROBINSON: That's right.

10 THE COURT: ....oflegal hunting.

II MR. ROBINSON: And that's

12 THE COURT: He was not in the predator control program

13 area.

14 MR. ROBINSON: Yes, he was in the predator control

15 program and he violated that law.....

16 THE COURT: He was not..

17 MR. ROBINSON: He violated that law.

18 MR. LEADERS: I mean I guess that's what gets to whether

19 or not hunting (indiscernible).

20 MR. ROBINSON: I mean that's the -- I mean he violated

21 that law.

22 THE COURT: That is whether he knowingly violated the one

23 that prohibited hunting. You can't argue that the conduct

24 was not hunting.

25 MR. ROBINSON: He can argue .....

- 924-

1 THE COURT: That he didn't knowingly violate because he

2 believed it wasn't hunting, he believed he was only violating

3 the predator control program, but you can't argue that it

4 wasn't hunting. It's a fine line, and I understand that, but

5 you're not going to -- that's .....

(, MR. ROBINSON: Wen, I don't understand if·· if predator

7 controlling is not hunting or trapping specifically by

R regulation and we have testimony that it's neither, and he

9 violates the conditions of his permit, because that's what he

10 had. He had a permit (indiscernible).

II THE COURT: Then you're talking about the knowing

12 violation that -- I mean it sounds like then the argument you

13 want to make is that he knowingly violated a condition of his

14 permit but he didn't realize that by violating a condition of

15 the permit he was also violating a state game law that

16 prohibited same day airborne hunting.

17 MR. ROBINSON: Because that law that permits the predator

18 control program is not a hunting law.

19 THE COURT: But that's not arguing that the conduct is

20 not hunting. That's arguing that he didn't knowingly violate

21 the law.

22 MR. ROBINSON: The law prohibiting hunting. Not the .....

23 THE COURT: That's -- but that's not -- that's not the

24 same thing as saying that the conduct is not hunting.

25 There's a ditTerence there.

- 925-
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I MR. ROBiNSON: Well, let's say --let me just say this.

2 Let's say that he was fishing. and the state through their

3 discretion decided to charge him with violating a state law

4 prohibiting hunting. And so you're saying he can't argue

5 that his conduct was fishing instead of hunting? Certainly

6 he would he able to do that.

7 THE COURT: Because the conduct wouldn't fall under the

8 legal definition of hunting.

9 MR. ROBINSON: And neither does the conduct here fall

10 underthe legal definition..

II THE COURT: Yes, it does.

12 MR. ROBINSON: It doesn't because the board says that it

13 is neither hunting or trapping.

14 THE COURT: The board says that the activity in the area

15 defined geographically is the predator control program. That

16 conduct, for reasons that nobody made clear on the record, is

17 neither hunting -- well, except for the public perception.

18 They don't want to define as either huntiog or..

19 MR. ROBINSON: Well, let's say he was trapping.

20 THE COURT: ..... trapping.

21 MR. ROBINSON: Let's say he was trapping fur bearers

22 instead of hunting. The same thing. It's out of the hunting

23 or the trapping.....

24 TIlE COURT: It's... .-

25 0906
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I (Tape change)

2 4MC-05-21/Side B

3 0906

4 MR. ROBINSON: .....hunting or trapping. I -- I was -- I

5 had no trapping license.

6 TIlE COURT: But that goes to whether he believed and

7 that's in the defioition of knowingly. That's not -- the

8 issue of -- a factual issue as to whether it was hunting or

9 not, it's not a factual issue. That's a legal issue. It

10 meets the legal definition of hunting, but what you're

11 arguing is that he didn't knowingly violate the statute

12 because he didn't believe he was engaged in that conduct.

13 MR. ROBINSON: Well, I guess what I'm trying to say

14 though is that if the prohibition is hunting, that's the

15 conduct that's prohibited.

16 THE COURT: Uh-huh.

17 MR. ROBINSON: That is a factual question. That's not a

i8 legal question. Even Mr. Leaders recognized that in his

19 opposition to a motion to dismiss. That is a factual

20 question. Because if he was fishing, he was trapping, that's

21 not hunting. So it's the conduct that matches up with what

22 is prohibited.

23 MR. LEADERS: The issue isn't what conduct he was

24 involved in whether it was -- whether he believed it was

25 predator control, he believed it was hunting or trapping, is

- 927-
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did his conduct violate a hunting regulation.

2 MR. ROllINSON: That's » and ifhc wasn't hunting ..

3 MR. LEADERS: That's the issue. Did he knowingly»

4 if..

MR. ROBINSON: lfhe wasn't hunting there's no wayv­

6 listen. let'ssay..

7 THE COURT: It's ..

S MR. ROBINSON: Let's, for example.

9 THE COURT: Thcjury is not going to decide whether he

IOwa" huntingor not, thejury is going to decidewhether he

I I knowingly violated a hunting regulation. If you want to

12 argue that he didn'tknow his conductviolated a hunting

13 !l,:gl)I?~i<?~ _b~~~!1s~~didno~~i~v~~as engaged ~nc- _
14 hunting, he believed he was in predator con -- engagedin

15 predator control. That's an acceptableargument. You cannot

16 tell the jury that they have to decide whether or not he was

17 hunting. They are not to ....

18 MR. ROBINSON: Isn't that what the state's going to

19 argue? The state'sgoing to arguehe was hunting.

20 THE COURT: No, the state's •• 1.....

21 MR. ROBINSON: That's what they're going to argue.

22 MR. LEADERS: He hasn't so far. I'm assuming he's not

23 going to, but.. ...

24 MR. ROBINSON: Well .....

25 THE COURT: ....we can clarify that.

·928·

I MR. ROBINSON: Yes, he is going to. He's charged with

2 big game hunting, same day airborne under 9.70 .. 9 .. 5 AAC

3085.

4 MR. LEADERS: The state's argument is that his conduct

5 violated.....

6 MR. ROBINSON: Was hunting.

7 MR. LEADERS: .....a hunting regulation.

S MR. ROBINSON: Exactly.

9 MR. LEADERS: Whether he calls himself trapping, whether

10 he calls himsclf doing predator control. whether he calls

II himself as hunting, the issue isn't what you .. you don't

12 self-define what you're doing. The issue is did his conduct

13 knowingly violate a hunting regulation.

14 MR. ROBINSON: But in order for that to be a hunting

15 regulation, the only thing that the hunting regulation can

16 cover is huntingconduct. And the state- if you putthis

17 protective order in without prohibiting them from arguing

18 that the conduct was hunting, they're going to argue that the

19 conduct was hunting because of this charge of .. under 5 AAC

20 92.085. Which gives •• which is the predicate for the Title

21 8 charge.

22 MR. LEADERS: The difference is·· it's .....

23 MR. ROBINSON: And if it's big game, as we went through,

24 I don't know, ad infinitum, it's hunting. lfit's fur bearer

25 it's trapping.

·929·
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I MR. LEADERS: The jury doesn't have to decide if it's

2 hunting or trapping. They (indiscernible) to decide did his

3 conduct violating hunting regulation.

4 MR. ROl3lNSON: The state.

5 MR. LEADERS: And that's ..

6 MR. ROBINSON: It's direct testimony from both Tohy

7 Boudreau and Officer Gibbens. says if you have hoth a hunting

8 violationand a trapping violation aren't you violating both

9 the conduct of hunting and the conduct of trapping.

10 MR. LEADERS: Right.

II MR. ROBINSON: It's a conduct question.

12 MR. LEADERS: The .. Judge, the state's request under the

t 3 protective orderis thathe'snot allowed to arguebasically

14 that this is not a·· properly chargedasanunting vi6Iilti"'on"---­

15 because that was where this whole ..

16 MR. ROBINSON: Exactly. I'm not saying that we

17 could ..

18 MR. LEADERS: And that we .. that it should be predator

19 control or it should be trapping. It's other charges

20 (indiscernible).

21 MR. ROBINSON: We don't disagree that we can't make the

22 legal argument aboutthe state's discretion to charge

23 whatever they want to charge. That's fine. They have the

24 discretion to chargewhatever they wantto charge. But when

25 it comes to the elements of those charges, then we should be

·930·

I ableto arguewhether or not the action and the intent,

2 that's both conduct andmental state that's required in a

3 crime, fit into the elements of what the state charged. And

4 Mr. Leaders wants to argue that what he was engaged in was

5 hunting. Clearly, through the evidence that he's put on in

6 this case.

7 MR. LEADERS: I'm going .....

8 MR. ROBINSON: As a conduct question. And an intent

9 question. 1mean if there's a statute that says knowingly

10 violating a law that prohibits prostitution, and it was for

11 free, then it'snot prostitution. I meanyou -- that's what

12 it's about. It's about conduct.

13 MR. LEADERS: But it gets down to the issue is the jury

14 doesn't have to determine it's hunting. The jury has to

15 determine did the conductviolate a huntingregulation.

16 MR. ROBINSON: But a hunting regulation deals with

17 hunting conduct.

18 MR. LEADERS: Right; but it can also .. the same conduct

19 regulated .. this conduct can be regulated under both hunting

20 or trapping. If it was in the permitted .

21 MR. ROBINSON: And that's not.. .

22 MR. LEADERS: .....area it could be·· it could be

23 regulated under the predator control program.

24 MR. ROBINSON: That's all conduct, that's all activity.

25 DitTerent categories. 1mean it's .. a wolf is a big game

·931 •
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MR. LEADERS: No, (indiscernible}.....

11IE COURT: No.

MR. ROBINSON: They have to prove that his conduct was

hunting in violation of state law.

THE COURT: No. That's .....

MR. ROBINSON: How would that not make sense, Judge

Murphy?

THE COURT: That's not what the - one of the elements of

THE COURT: (Indiscernible).

MR. ROBINSON: ..... are separate. The knowing element is

not the same element as a state law prohibiting hunting.

That's a different element.

THE COURT: But that doesn't mean that they have to prove

that his conduct was hunting.

MR. ROBINSON: They have to prove he was hunting. In

violation of the law.

6 THE COURT: Well, actually they have to prove that he's a

7 licensed guide and they have to prove..

8 MR. ROBINSON: I'm just dealing with those elements.

9 That those elements..

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

was knowing, And they have to prove that he violated a stale

2 law prohibiting hunting ..

3 TilE COURT: Same day airborne hunting.

4 MR. ROBINSON: Those arc two -- those are two separate

5 clements.

animal for purposes of hunting, it's a fur hearer animal for

2 purposes of trapping. and it's a predator control animal for

3 purposes of predator control. It's neither hunting nor

4 trapping. It's about the activity. Otherwise it doesn't

make any sense to say prohibiting what? Prohibiting this

6 kind of conduct.

7 MR. LEADERS: The type of argument they're trying to make

8 is what it gets at is predator control essentially comes down

9 to a defense to these types -- to this type of charge. Now

10 if he's engaged in lawful predator control we're not going to

II charge him because we know he's engaged in lawful predator

12 control. But I mean that's essentially what we've been

13 trying to argue is (indiscernible)..

14 MR. ROBINSON: No, there's a possibility he was also

15 engaged in trapping.

16 MR. LEADERS: Or the rea -- it doesn't maUer. He's--

17 because he's - this conduct is not •• it wasn't engaged in

18 trapping, he was engaged in conduct that violates

19 hunting...

20 MR. ROBINSON: All I --I'm not..

21 MR. LEADERS: ..... regulations.

22 MR. ROBINSON: Our argument isn't that the state can't

23 charge that he knowingly violated a state law prohibiting

24 hunting. They can charge that as long as they want to. But

25 there's evidence here as to whether or not his conduct was

- 932 - - 934-

1 PC, predator control, hunting or trapping. Those are the

2 activities.

3 THE COURT: All right. But it's not an element of the

4 offense whether his conduct was in fact one ofthose

5 activities.

6 MR. ROBINSON: No, I understand that.

7 THE COURT: Okay.

8 MR. ROBINSON: But it is an element of the offense that

9 they have to prove that he -- that it was hunting that was

10 prohibited.

II THE COURT: No.

12 MR. ROBINSON: No?

13 THE COURT: Well, yeah, they have to.

14 MR. ROBINSON: Yeah, they have to prove that it was ..

15 THE COURT: .....prove that he knowingly violated a

16 hunting regulation.

17 MR. ROBINSON: Right, (indiscernible} ....

18 THE COURT: They don't have to prove -- and he's not

19 going to -- this is what you can't argue. You can't argue

20 that the state has to prove that his conduct was hunting in

21 order to have him found guilty under those unlawful acts

22 charges.

23 MR. ROBINSON: They have to prove two things.

24 THE COURT: They have to prove two things.

25 MR. ROBINSON: They have to prove that his criminal mind

- 933 -

I the offense. The elements of the offense say that he had to

2 knowingly violate a state game statute -- a state statute or

3 regulation prohibiting hunting on the same day airborne.

4 MR. ROBINSON: Exactly.

5 THE COURT: That doesn't mean they have to prove that is

6 to.

7 MR. ROBINSON: They have to prove that he was hunting,

8 same day airborne.....

9 HIE COURT: They have to prove that what his conduct

10 did .....

II MR. ROBINSON: .... .in violation -- no.

12 THE COURT: Can you make sure that none of the jurors

13 come up here.

14 MR. ROBINSON: They have -- he has to prove that he was

15 hunting in violation of the same day airhorne hunting law.

16 That's what he has to prove.

17 THE COURT: They have to prove that the hunting means the

18 taking of game which we've got a definition for hunting,

19 we'll get a definition for the taking of game.

20 MR. ROBINSON: You have a definition for trapping, too.

21 THE COURT: Uh-huh.

22 MR. ROBINSON: All right. And trapping and hunting

23 aren't the same.

24 THE COURT: Okay. I'm not arguing that.

25 MR. ROBINSON: All right. Well, what if the law

- 935 -
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THE COURT: I'm not going to tell you what -- you two

what to argue. I just want to make sure that the statute -­

or that the arguments don't tell the jury they have to

decided something they don't have to decide.

MR. ROBINSON: They have to decide whether or not his

conduct was prohibited hunting conduct. And he's going to

argue it's prohibited hunting conduct because it's big game

taking, same day airborne. That conduct. And he should be

able to say that's not my conduct.

MR. LEADERS: He can argue I didn't knowingly violate a

hunting statute. I thought I was trapping, I thought I was

-- and here's why. It's a fur bearer. I would set out traps

] or I could still shoot under a fur bearer license, under a

argue that his conduct was hunting.

MR. LEADERS: But it was. I mean that's what I'm going

to be arguing.

MR. ROBINSON: See. He's going to argue that his conduct

is hunting.

THE COURT: What I don't want to hear is that -- from

either one, is that they have to decide the validity of the

program and whether the program is hunting or trapping, or

what it is. Because that's not an issue.

STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR
said ..

2 THE COURT: I'm not arguing either side. I'm trying to

3 make sure that the rules and the regulations are the..

4 MR. ROI3INSON: Okay. but what iflaw said knowingly

:' violated a law prohibiting trapping? He'd have to prove that

6 he was engaged in unlawful trapping.

7 MR. LEADERS: We'd have to prove that his conduct

8 violated a trapping statute.

9 MR. ROBINSON: Exactly.

10 THE COURT: Right.

II MR. ROBINSON: But you've got to show -- but in order to

12 say that it violated a trapping statute or a hunting statute

13 the conduct has to be violative, otherwise there's no

14 violation. So it's got to be conduct that violates that

15 prohibited conduct. There's no way around it. I mean I

16 don't understand how it's difficult to understand that you

17 can take any unlawful -- you can take any conduct, you can

18 substitute tbat word hunting for anything, but if it's -- it

19 isn't -- but it's not the conduct. The state has the

20 discretion to charge somebody for hunting when they're

21 fishing if they want to. But if the conduct was fishing,

22 then there's no way it could violate a law prohibiting

23 hunting. II would be impossible. The state still has the

24 discretion to charge that ifthcy'd like, but if you say, I'm

25 sorry, I had a rod and reel going after salmon. I didn't

- 936-

I have a rifle going after moose, then there's no -- then that

2 element can't be proven.

3 THE COURT: Right.

4 MR. LEADERS: II can't be proved but we can't prove that

5 he knowingly violated a -- I guess fishing regulation .....

6 MR. ROBINSON: No, hunting. You charged him with

7 hunting..

8 MR. LEADERS: Or hunting violation ....

9 MR. ROBINSON: ....and his conduct was fishing, his

10 defense would be my conduct was fishing. Therefore I

II -couldn't knowingly violate hunting. It's about conduct.

12 It's got to be about activity or it doesn't make •• it

13 doesn't even make common sense.

14 MR. LEADERS: I agree it's about conduct, and it's about

15 the activity, but it's not -- it doesn't have to be defined

16 as -- the jury doesn't have to decide (indiscernible) .

17 MR. ROBINSON: You defined it under A.S .

18 MR. LEADERS: You - they have to decide he's taking big

19 game ...

20 MR. ROBINSON: Well, you defined it under 5 AAC 92.085.

21 MR. LEADERS: Right. It means it's.....

22 MR. ROBINSON: Which is the conduct.

23 MR. LEADERS: ... .taking big game.

24 MR. ROBINSON: That's the conduct. That's the

25 prohibited conduct.

- 937-
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MR. LEADERS: Right: so there's no clement that requires

2 the jury to find he was hunting. It requires them to find he

3 violated this hunting regulation, that he took hig game ...

4 MR. ROl3lNSON: Which is a hunting regulation.

MR. LEADERS: Right.

6 MR. ROBINSON: Right. Okay, so you're saying that he

7 unlawfully hunted. That's what he's saying. and that's

8 exactly what he's going to argue.

9 MR. LEADERS: I'm sure going to argue.....

10 MR. ROI3INSON: Now if you say the protective order means

II that the state can't come in and show that his conduct was

12 hunting, that would be fine. But he's going to argue that

13 his conduct was hunting.

14

15

16

17

18

19

20

21

22

23

24

25

2 trapping license. I could still engage in predator -- I

3 thought it was predator control. He can argue those things

4 and say I wasn't violate --I did not knowingly violate

5 hunting regulations.

6 MR. ROBINSON: And one of the ways you could say I didn't

7 knowingly violate a hunting regulations is I wasn't hunting.

8 I was fishing, I was driving, I was doing something else, but

9 I wasn't hunting. I mean that is a way to defend against

10 that because it's the conduct is what's the question. You

II just can't -- it doesn't -. the law doesn't stop at knowingly

12 violate a state law. It doesn't end there. It goes what

13 kind of state law? A law that prohibits this conduct. You

14 can't separate those two out. There's just no way.....

15 HIE COURT: What 1.....

16 MR. ROBINSON: Unless the state's not going to be able to

17

18

19

20

21

22

23

24

25
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MR. ROBINSON: It is an issue.

2 THE COURT: What he believed to be or -- which goes 10

3 the Knowing.

4 MR. ROBINSON: It's an issue..

:\ THE COURT: But..

6 MR. ROBINSON: .....because it's a permit with

7 conditions.

8 THE COURT: You can make that argument to the ....

9 MR. ROBINSON: And if you violate those conditions you've

10 violated a conduct that you were permitted to do under those

II conditions.

12 THE COURT: Which is not the same as saying that they

13 have to decide that it was not hunting.

14 MR. ROBINSON: It's already been decided that it's not

15 hunting. It's already been decided that predator controlling

16 is not hunting. That's already been decided. The board has

17 already written regulation that says it isn't hunting, it

18 isn't trapping. They've already said that. That's already

19 done. Now the question is was he predator controlling or was

20 he hunting or was he trapping. That's the issue.

21 MR. LEADERS: Trapping may be an issue but not predator

22 control, because legally there was no predator control.

23 Predator control did not exist in the area he took those.....

24 MR. ROBINSON: Listen, I made the argument before and it

25 makes sense now. Ifl P- if you were given permission under

- 940-

I a limited entry license to fish in open waters in a

2 geographical location, and you then go outside of that

3 geographical location and go fishing in closed waters is a

4 breach of the condition of your permit. You're not

5 necessarily sport fishing or subsistence fishing, you're

6 still commercial fishing in violation of the conditions of

7 your limited entry pennit. Because you went fishing in a

8 closed area that wasn't open for what you were pennined to

9 do.

10 MR. LEADERS: There's a big difference in the legal

II statutes and the definition, because by definition predator

12 control ~- one of the definitions we're reading to them is

13 only in a game management program. And so once you're

14 outside that, and that's the difference with the commercial

15 fishing aspect. It's commercial fishing .....

16 MR. ROBINSON: That isn't true.

17 MR. LEADERS: .... based on the intent.

18 MR. ROBINSON: That isn't true because this says

19 violation of these conditions is a misdemeanor. Right here

20 on the permit.

21 MR. LEADERS: Right, he's ....

22 MR. ROBINSON: That's .....

23 THE COURT: He's charged with misdemeanors. That doesn't

24 have any bearing. I mean he's charged with misdemeanors or

25 we wouldn't be here, right.

- 941 -
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MR. ROBINSON: But it's a misdemeanor providing in those

2 conditions.just like it would be a misdemeanor ifyou

3 violated your limited entry permit conditions.

4 MR. LEADERS: The problem is -- and it's also clear that

5 there's no authority outside the permit boundary..

6 MR. ROI3INSON: There's no authority to go ..

7 MR. LEADERS: .....and there's no conditions outside the

8 pennit boundary. We can't charge..

9 MR. ROBINSON: Right. There's no authority

10 MR. LEADERS: .....him for a pennit violation when he

II does conduct outside the permitted area.

12 MR. ROBINSON: There's no authority to go commercial

13 fishing with a limited entry permit in closed waters.

14 There's no authority for it.

15 MR. LEADERS: But it's still commercial fishing if you

16 engage in the same activity.

17 MR. ROBINSON: That's right. But there's no authority

18 for it. There's none. It's unauthorized. Completely.

19 MR. LEADERS: The difference here is predator control is

20 defined by the..

21 MR. ROBINSON: Or controls(indiscemible)..

22 MR. LEADERS: .....area, not the activity.

23 MR. ROBINSON: Yeah, I'm saying, so is your commercial

24 fishing activity is defined by the area.

25 MR. LEADERS: No commerical fishing is....

- 942-

I MR. ROBINSON: If it's in closed waters that is

2 prohibited.

3 TIlE COURT: No, that's defined by both the area and the

4 activity.

5 MR. ROBINSON: Exactly.

6 TIlE COURT: Commercial fishing.

7 MR. LEADERS: It is regulated by the area.

8 TIlE COURT: Predator control on the other hand is defined

9 simply by the area, not by the activity.

10 MR. ROBINSON: No, it isn't. It also is controlled by

I J open and closed periods. If you do predator control after

12 April 30th, that's not authorized. so it's the same thing.

I3 TIlE COURT: Right, and that's....

14 MR. ROBINSON: It isn't just geographical. That isn't

15 the only condition that they put on this was geographic.

16 They put time restrictions on it as well. I mean there's no

17 getting around that, there's a time that it's open and

18 there's time that it's closed. So even ifyou went inside

19 the permitted area but you did it after April 30, that would

20 stilI be a violation of the condition of the permit because

21 the time is now wrong. It isn't simply limited to

22 geographies. It just isn't.

23 The state wants, through this protective order, and

24 apparently the court agrees to handcuff a defendant from

25 heing able to make a meritorious argument as to exact what
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THE COURT: Yeah.

THE COURT: All right.

I his conduct was, and he should be able to defend against

2 conduct.

MR. ROBINSON: And that instruction has time limitations

in it. Not just geographies only.

MR. ROBINSON: Well, it may be, but it's also limited by

MR. LEADERS: And that means predator control only is

within that specific geographic area. Then you go outside

that specific geographic area it's not predator control.

MR. ROBfNSON: If you go out beyond it -- if you go

beyond the time it's not authorized, too.

MR, LEADERS: I agree. He can argue that it's -- he was

engaged in -- he believed he was engaged in predator control.

He believed he was trapping. I'm not saying that.

MR. ROBfNSON: But if you're going to be able to argue-­

in other words if you're going to be able to argue what the

conduct was, then he should be able to argue what the conduct

wasn't, and so if the state's going to be able to get up and

say this was hunting conduct, 1don't get it.

MR, LEADERS: As I understand it you can't argue, no, it

wasn't - it was .- it wasn't hunting, it was.

9

10 time.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I limitations.

2 MR. LEADERS: I agree the permit does, that's not the

3 issue....

4 MR. ROBfNSON: It has both, time and area limitations,

5 both, Not just one.

6 MR. LEADERS: The predator control as it was defined is

7 within a game management program. A game management program

8 is only within a specific geographic area.

- 946·

MR. ROBfNSON: It's a time and area question.

MR. LEADERS: This is -- a game management program means

a program authorized by the Board of Game or the commission

- 944-

14 THE COURT: .... .instructions they'll get -- they're

15 going to get those instructions that that's what it says, the

16 way I read it, but. ..

17 MR. LEADERS: Well, one of the instructions Mr. Robinson

18 proposed...

19

20

21

22

23

24

25

3 MR. LEADERS: He can ..

4 MR. ROBINSON: Because the state is arguing that it's the

5 conduct that's bad. It's the hunting conduct. And we say,

(, wait a minute, it wasn't hunting, it was something else. Now

7 the jury may not believe that but they --that he should be

g able to argue it was something else. I wasn't hunting, I was

9 fishing, I was driving, I was doing -- I wasn't prohibited

10 from hunting. And this argument that somehow it's limited to

11 geographies is just not true.

12 THE COURT: Well, one of the .

13 MR. LEADERS: The definition .

I to achieve, identify game management objectives in a

2 designated geographic area.

3 MR. ROBfNSON: Just like comm -- just like having a

4 limited entry permit in a designated geographically area, but

5 it's still limited by closed waters, closed areas, closed

6 periods, There's no difference.

MR. LEADERS: .... .what the issue is and we don't have to

MR. LEADERS: Right, I'm going to argue within.....

MR. ROBfNSON: Right.

MR. LEADERS: I don't..;

MR, ROBINSON: And I'm saying that if you are able to

argue that this is the hunting conduct that's prohibited,

then the defendant should be able to argue this conduct is

not hunting as a defense to that conduct.

THE COURT: The - when - I think the question - it's

not he believed it not to be that conduct. 1 mean I think

there's still the knowing element has to be tied into it.

And I guess that's my concern is that it's not a - it's a

factual question as it relates to Mr. Haeg onIy. It's not

that the jury has to decide whether activity under the entire

program, We're talking about just the conduct in this

particular case .....

I MR. ROBfNSON: You are going to argue that it's hunting

2 conduct.
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3

4

5

6 -- the jury doesn't have to decide -- I'm going to argue it's

7 hunting conduct and he therefore violated a hunting

8 regulation. It was covered by a hunting regulation what he

9 did. They don't have to decide it was hunting versus

10 trapping, versus predator control. They have to decide was

II there a regulation in effect and this is a hunting regulation

12 that he violated.

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Well. ....

MR, ROBfNSON: A permit is valid from the date of

that's just saying.....

issue in this case.

THE COURT: You can

MR. ROBfNSON: It does say that, it's only valid during

this period of time.

THE COURT: Yeah, that's -. obviously time's not the

MR. ROBfNSON: 1 know time isn't an issue in this case,

but to say that this is..

THE COURT: Yeah.

MR, ROBINSON: .... .just -- that this permit is strictly

just geographically is just untrue, It's not true,

UNIDENTIFIED SPEAKER: (Indiscernible).

THE COURT: Oh, okay,

MR. ROBfNSON: It's just not true. It does have time

- 945 -

25

7

8

9 issuance until the earlier of the ensuing April 30. There's

10 time, right there,

I I MR. LEADERS: But that's not within the definition of--

12

13

14

15

16

17

18

19

20

21

22

23

24
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THE COURT: Right. And ..

THE COURT: Which goes to the knowing violation. He

- 950-

MR. ROBINSON: No, they have to decide first of all

whether.. ..

THE COURT: Right. But..

MR. ROBINSON: And one of his -- and his defense should

MR. LEADERS: And I agree, and the jury is going to have

to find he did this, he violated a hunting regulation. They

don't have to..

be, just like ifhe was fishing, I'm sorry, 1 didn't violate

a hunting regulation because I was engaged in a different

kind of conduct.

MR. LEADERS: Knowingly violated.....

MR. ROBINSON: .....he violated a huoting regulation.

They have to decide whether he knowingly violated a hunting

regulation.

didn't know he was violating the hunting regulation because

he thought he was engaged in a different conduct.

MR. ROBINSON: He either thought so or he was. Because

knowing is the mental element, prohibited conduct is the

conduct element of the crime. He'd have to have both. The

3 to say this is prohibited conduct. I wasn't doing thaI

4 conduct.

5

6

7

8

9

10

"
12

13

14

15

16

17

18

19

20

21

22

23

24

25

I MR. ROBINSON: ..... hut by the same token Me. Haeg should

2 not be prevented because of due process and fairness reasons

MR. ROBINSON: I understand, hut the state has the burden

2 of proving prohibited hunting conduct. You agree with that?

3 TilE COURT: Yeah.

4 MR. ROBINSON: All right. Well, they have to show that

:' it is hunting conduct. then the defense to that is it's not

6 hunting conduct. That's a factual question, not a legal

7 question.

X THE COURT: Whether.. .

9 MR. ROBINSON: It's a factual one, as to whether it was

10 or wasn't. Like I said -- like I said ..

I I THE COURT: Well, it -- I guess my concern is that it's

12 not -- it's only factual as it applies to Me. Haeg. It's not

13 factual as to whether or not what, you know, somebody down

14 the street may have done in or outside the area. It's only

15 as in this particular case. 1don't want the jury having to

16 decide or think they have to decide that they have to make a

17 call as to what the predator control program, whether it fits

IX into hunring or whether it's (indiscernible).....

19 MR. ROBINSON: They don't have to make that detemnination

20 because you've already.....

21 THE COURT: They have to.....

22 MR. ROBINSON: ..... instrueted them that neither hunting

23 nor trapping applies to it.

24 THE COURT: So they're only deciding whether or not Me.

25 Haeg knowingly violated a state game ...
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crime.

I knowing element is the culpable mental state.

THE COURT: Right.

MR. ROBINSON: The conduct is prohibited hunting

right.

MR. LEADERS: So you're arguing that we have to prove

that he was .....

MR. ROBINSON: Hunting, same day airborne.

MR. LEADERS: ..... hunting, same day airborne.

MR. ROBINSON: Exactly.
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THE COURT: Well, one of the -- I mean

MR. ROBINSON: 1mean this is a very fundamental fairness

question for Mr. Haeg. Extreme -- it's important due process

activity? And in this case, same day airborne. Hunting,

same day airborne. That's the activity. That's the conduct.

Right, that's the conduct. Then you have the mental culpable

state, and they have to prove two in order for there to be a

2

3

4 activity. And if the state can't prove either one of those

5 elements they don't prove their case. They've got to prove

6 beyond a reasonable doubt that it was knowing, and they have

7 to prove beyond a reasonable doubt that it was a prohibited

8 hunting activity.

9 THE COURT: No, they have to prove that it violated a

10 hunting regulation.

11 MR. ROBINSON: Well, isn't that prohibited hunting

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I MR. ROBINSON: Knowingly did a prohibited hunting act,

2 and that is conduct.

3 MR. LEADERS: Right.

4 MR. ROBINSON: And that is factual, and it's a denial of

.5 due process to take away from this defendant.. ..

6 THE COURT: L ..

7 MR. ROBINSON: ..... the ability to say.....

8 THE COURT: I'm not -- my concern is that you not say

9 that they have to decide whether the program itself --I mean

10 you can talk about what it says in the things. It's not a

II political decision for them to make about whether or not this

12 conduct is -- the instructions say what it -- that it •• the

13 hunting and the regula - the hunting and trapping

14 regulations don't apply to the predator control program.

15 MR. ROBINSON: Exactly.

16 THE COURT: That's what the regulations say. But they

17 don't have to decide that anybody with a pemnit is then free

18 to go and use the permit wherever they think. That's not

19 what they're to decide. They're to decide whether or not it

20 was a knowing violation of the hunting regulation.

21 Hunting.....

22 MR. ROBINSON: I don't argue with that.

23 THE COURT: Okay.

24 MR. ROBINSON: All I'm saying is that., ..

25 THE COURT: That's the ...

- 949-
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MR. LEADERS: As opposed to did he violate a hunting

2 (indiscernible}...

J MR. ROBINSON: As opposed to trapping, same day airborne.

4 MR. LEADERS: No, sec, that's the issue. It's not

opposed to it's did -- because that's one ofthe arguments is

6 his conduct violate both. It violated..

7 MR, ROBINSON: No.

g MR. LEADERS: It violated -- well, either ...

q MR. ROBINSON: .1 mean that's your argument.

10 MR. LEADERS: ' or both,

II MR. ROBINSON: That's your argument though. We've had

12 evidence that that doesn't make any sense, bUL.

13 MR. LEADERS: Trapping....,

14 MR. ROBINSON: ,....you can argue that. All I'm saying

15 is that you have to argue that the conduct is prohibited.

16 MR. LEADERS: I agree with that.

17 MR. ROBINSON: All right. So that's the conduct element

18 of the crime. Then the knowing element is a different

Iq element all together different, separate.

20 MR. LEADERS: And that's the issue of -- all right, we

21 have to show that he -- his conduct violated a hunting

22 regulation.

2] MR. ROBINSON: But the conduct is what he should be able

24 to argue say I wasn't engaged in that conduct.

25 MR. LEADERS: He.c,..
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THE COURT: That means if I think it's okay to go take

2 your car,...

3 MR. ROBINSON: Right.

4 THE COURT: .....the state has to prove that -- well.

5 wait a minute, let me think this through. I had this figured

6 this out a minute ago.

7 MR. ROBINSON: All the state law does is just describe

8 whose authority it is, whether it's federal, municipal, or

9 state.

10 (Pause)

II THE COURT: If I believe that borrowing the state trooper

12 truck is an acceptable activity, it doesn't mean that that --

13 the state has to prove that my conduct -- that I thought it

14 was okay. If 1think that borrowing the state trooper truck

15 that that state truck is here just for to service me because

16 I'm walking in town and I want to use it, the state doesn't

17 have to prove that I -- the state has to prove that that

18 conduct violated a law prohibiting vehicle theft

19 MR. ROBINSON: No, what the state has to prove is that

20 you took a car that you didn't have a right to take, And if

21 you had a right to take it, that would be a defense because

22 your conduct was rightful.

23 THE COURT: Okay. And if I believed .... ,

24 MR. ROBINSON: So that's what., ..

25 THE COURT: But I believe I had a right to take it, so

- 954-
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1 MR, ROBINSON: Now that's a factual question for ajury

2 to decide. Was he engaged in this conduct. And did he know

3 that he was engaged in this conduct. Without one -- you

4 can't have one without the other, you have to have both.

MR. LEADERS: Right.

MR. ROBINSON: I don't see why not.

THE COURT: Because the law doesn't require them to.

MR. ROBINSON: The law requires them to prove that he

knowingly violated prohibited hunting conduct. That happened

to be a state law as opposed to a federal one, or a municipal

one. But it's still the conducL"

right? There's just no way around that. And it isn't just

any state game law, it's a state game law that prohibits a

certain conduct. It prohibits hunting, same day airborne.

Hunting. It could be another hunting activity instead of

same day airborne. Hunting beyond bag limit or whatever.

I'm just saying that it's the -- it's a -- knowingly violated

a state game law is not the charge. The charge is knowingly

violating a state conduct prohibits this conduct. And

that.,

THE COURT: But they don't have to prove beyond a

reasonable doubt that he knowingly engaged in hunting.

I they have to prove that.i,..

2 MR, ROBINSON: Right. No, no, it's not a question

3 whether you believed you had a right to take it, it's whether

4 you did have a right to take it. And if you had a right to

5 take it, they could charge you all day with at least stealing

6 it, but if you had a right to take it, that's conduct that's

7 lawful,

8 THE COURT: I think I have a right to take it because I'm

9 a state employee,

10 MR, ROBINSON: Okay. And the question is do you have

I I that right. If you did"",

12 THE COURT: Well, there's nothing -- there's no law that

13 says that L ..

14 MR, ROBINSON: ." ..they can charge with that..

15 THE COURT: ,,,,,don't have the right.

16 MR. ROBINSON: 1understand, But if they charged you

17 with stealing saying you didn't have a right, and you say,

18 oh, yeah, here's a letter from the Governor that says I do

19 have a right. Then all of a sudden your conduct is not

20 unlawful anymore. It's about conduct. It makes no -- the

21 only thing about state law is whose authority it is. The

22 guidebook just said violating a fcderallaw that prohibits

23 same day airborne hunting. That's just an authoritative

24 deal. A state law as opposed to a federal one, or a

25 municipal one. But what's prohibited is the conduct.

- 955 -

5 THE COURT: The knowing has to do with whether he

6 knowingly violated a state game law,

7 MR. ROBINSON: But a state game law controls conduct,

S
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these wolves.

MR. LEADERS: Right, and the conduct here is that he shot

THE COURT: The jury is going to get the instruction

(indiscernible)..

MR. ROBINSON: In order to violate ..

THE COURT: I'm not going to break that down into two

elements. The statute -- the instruction as written is going

to be given the way it is.

MR. ROBINSON: You don't have to break it down in two

clements but I'm going to argue, as I've been taught to argue

all my 32 years of legal experience, is that a crime takes

two. Mental culpable state and conduct. And without both

there's no crime.

MR. ROBINSON: And what is the conduct?

MR. LEADERS: He shot -- he assisted in the killing.

MR. ROBINSON: No, but there again, that is

(indiscernible).....

THE COURT: Those -- I -- you two can..

MR. ROBINSON: Yeah.

6 had ....

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I MR. ROlliNSON: 111at prohibited conduct?

2 THE COURT: Make that argument to the jury..

3 MR. LEADERS: Prohihited same day airborne.

4 MR. ROlliNSON: Right, exactly. And when you add that to

5 it that means they've got to show that he was -- that he

There's just 110 way around that. And the predicate for this

2 law is the one you get an instruction on which is 5 AAC

3 92.01\5. Which is the conduct. That's the state law conduct.

4 MR. LEADERS: It's the state's position we have to prove

5 that he knowingly violated ..

6 MR. ROIllNSON: No, you've got to prove that he knowingly

7 hunted same day airborne. That's why you've charged him with

8 5 AAC 92085.

9 THE COURT: If that's what the state law -- this is the

10 instruction that's going to be read. The state is free

II to..

12 MR. ROlliNSON: Right.

13 THE COURT: ...argue that all they have to prove is

14 that he knowingly violated a state law that prohibits the

15 same day airborne. They don't have to prove and they can

16 argue that they don't have to prove that he was knowingly

17 hunting. If you want to make that argument I'm not going to

18 stop you from it, but they don't have to .- I'm not going to

19 keep the state from arguing that they have to knowingly or

20 instruct that they have to knowingly - that they have to

21 prove that he was .....

22 MR. ROBINSON: Well, then what.,

23 THE COURT: ..... knowingly hunting.

24 MR. ROBINSON: Well, then what's the purpose for having

25 the 5 AAC 92.085"
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I' THE COURT: Because the statute says that -- or the

2 element is that he knowingly violated a state game -. a state

3 statute or regulation prohibiting hunting on the same day

4 airborne.

MR. ROBINSON: Uh-huh.

6 THE COURT: 5 AAC 92.085 is that regulation.....

7 MR. ROBINSON: And what does it do? It prohibits

8 conduct, right?

9 THE COURT: To -- but that doesn't mean you have to prove

10 that he knowingly was hunting. He knowingly violated the

II statute. That's what the -- the argue -- it.. ..

12 MR. ROllINSON: No, I'm having a hard time trying to

13 figure out what the difference is between arg .- between the

14 conducr.. ..

15 UNIDENTIFIED SPEAKER: Gees.

16 THE COURT: It's -- I'm not saying you can't argue that

17 he -. that the conduct wasn't hunting. But you can't -- but

18 the state is going to argue, and I'm not going to •• that .-

19 because the way the statute is written, the state is not

20 going to have to -- or is going to be able to argue they

21 don't have to prove knowingly hunted. They have to prove

22 knowingly violated state game law.

23 MR. ROBINSON: That prohibited what?

24 MR. LEADERS: (Indiscernible).

25 THE COURT: Right.

1 THE COURT: .... make that argument to the jury. If they

2 come up with the question of whether they have to decide that

3 we'll decide that at that time.

4 MR. ROBINSON: All right.

5 THE COURT: The instruction as written, which is a direct

6 quote from the statute..

7 MR. ROBINSON: I don't have any problem with the

8 instruction.....

9 THE COURT: .... .is going to be given. I will add these

lOin there.

II MR. ROBINSON: I'm just talking about the argument.

12 THE COURT: There arc two other things I need to address

13 and then I have to type, so.

14 MR. ROBINSON: All right.

15 MR. LEADERS: So it sounds like you're allowed to argue

16 what you..

17 MR. ROBINSON: I'm allowed to argue, great.

18 MR. LEADERS: And you're not -- you don't have a problem

19 with the instruction?

20 MR. ROBINSON: No.

21 MR. LEADERS: I don't have a problem with the instruction

22 and I'm allowed to argue that this was hunting.....

23 THE COURT: Yeah.

24 MR. ROBINSON: Right; and I'm allowed to argue that it

25 wasn't. Right, that's fine.
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MR. ROBINSON: Then the)' won't want to see them, right.

THE COURT: That's -- my guess is they're not going to

want to see them either, so ..

THE COURT: Well, I don't know that we'll do that.

We'll..

MR. LEADERS: Well, will you tell them if they want to

see them let us know, we'll pull them out, the)' can sec them

in the morning. They're going to have to continue up until

then.

MR. LEADERS: (Indiscernible).

THE COURT: We'll just tell them - but my intent is to

tell them that we'll leave the guns and the traps here, and

the live ammo here. If the)' want to see it they're going to

knock at the door, get the bailiff, they can come out, they

can 'I talk while they're looking at the evidence here. The)'

go back in and continue deliberation. Okay. That's my

intent for those two things. And 1 guess I had more than

that. Closing arguments? An hour?

6 MR. LEADERS: My guess is they're not going to want to

7 see them. but if..

8

9

10
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I THE COURT: No, no, I'm just.,

2 MR. LEADERS: I can havc them pull them out before we get

3 much further. so they thaw ...

4 UNIDENTIFIED SPEAKER: They'll thaw quicker if they get

5 set out.

MR. ROBINSON: Oh, okay.

THE COURT: They'll be instructed that they can only be

MR. ROBINSON: Oh.

THE COURT: ....ofthe office.

MR. ROBINSON: Okay.

7

R

9 on that side..

10

II

12

13 THE COURT: We'll let them put the cover on the vent, or

14 not. I want to make sure -- check ifyou have any issues.

15 The phone in there will be taken out, the tape player will be

16 taken out, we'll make sure everything is secured. They won't

17 have access to anything. There are some instructional

18 manuals. bookIets, whatever on the shelves in this side.

19 There is nothing on that side. They'll be told they're not

20 allowed to go over to that side. I don't think we're going

21 to have an issue with them, but check and see if you sec

22 anything in there that you don't want out. We can always

23 cover them with a drape or something, but just check it

24 before we start in closing because I want to make sure that

25 if there's any issues we deal with them, so we can get the

- 960-

THE COURT: And we'll see what the jury thinks. Two

2 things. other things. One is you've hoth been up in the

J room. that's the jury deliberation room. That side ofit.

4 MR. ROBINSON: So the bathroom is going to he...

5 THE COURT: No. no. no. We'll close the door to the

G office.

I jury moving.

2 The other issue is 1am not going to send back guns and

3 live ammo and traps into a jury's deliberation room.

4 MR. LEADERS: I agree.

5 THE COURT: It ain't going.

6 MR. ROBINSON: That's the state's issue.

7 THE COURT: Not going to send those back. No, well, you

8 have to sign otT on what's going to go back to them, so.....

9 MR. ROl3INSON: Oh, that's true.

10 MR. LEADERS: No, I agree.

II MR. ROBINSON: I'm not signing off on guns and live ammo

12 either.

13 THE COURT: I'm not going to send the traps either. I'm

14 concerned that..

15 MR. ROBINSON: That they rnight....

1G THE COURT: ..those are potentially dangerous. They

17 will be here at all times. What we'll - I'll tell them is

18 if they want to sec any of that evidence, and also the hides

19 I presume are available for viewing if so required?

20 MR. LEADERS: Yes, Your Honor. They're frozen ....

21 MR. ROBINSON: It's in a frozen state, but they're

22 available.

23 MR. LEADERS: Do you want them thawed out?

24 UNIDENTIFIED SPEAKER: If you want them thawed out I'll

25 get them out afthe.....

I MR. ROBINSON: An hour.

2 MR. LEADERS: Yeah.

3 THE COURT: Okay.

4 MR. ROBINSON: At the max, hour.

5 MR. LEADERS: Yeah.

6 THE COURT: Okay

7 MR. LEADERS: (Indiscernible) a lot, but it's just..

8 THE COURT: And just because we'll have to deal with it

9 later, playbacks. Do you want to present if they request

10 playbacks?

11 MR. ROBINSON: No.

12 THE COURT: Okay.

13 MR. ROBINSON: One other issue -- well, go ahead, and

14 then I have one issue.

15 THE COURT: Go ahead.

16 MR. ROBINSON: Sealed verdict.

17 THE COURT: Not going to happen.

18 MR. ROBINSON: We've got to stay here for the verdict?

19 THE COURT: No. Well, my guess is we'll have one before

20 the plane leaves in the morning. I think they're going to

21 spend.....

22 MR. ROl3INSON: Well, that may be. I mean I'm just --

23 we're all reading tea leaves, I'm just saying in the event

24 that tea leaf reading doesn't work out. I mean I

25 (indiscernible).....
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THE COURT: Well .....

I arrangements.

2 MR. ROBINSON: Yeah. I've done that -- heen there. done

3 Ihat.

4 THE COURT: The other thing that I want 10 address

5 quickly is I'm assuming we're probably looking at a late

6 night. I'm -- if it's midnight or II :00 or 12:00 even, and

7 I'm not assuming that a verdict is going to be guilty, but

8 assuming there is a sentencing issue I'd rather talk now

9 about what the plan is for sentencing.

MR. ROBINSON: And we can do sentencing in Homer.

THE COURT: Well, I think there's some interest in it

here, and since it is a McGrath case I'd rather do it here.

MR. ROBINSON: Oh, but I'm just saying that sentence

could be done _. it doesn't necessarily have to be done here.

THE COURT: Well, my -- I guess my question is, are you

going to want to do sentencing briefs or would you be

ready.....

MR. ROBINSON: Well, all I'm saying is that if we get a

late verdict I would prefer, and so does Mr. Leaders....

STATE OF ALASKA V DAVID HAEC 4MC-04-24 CR
THE COURT: What l'm saving is ifthey come out al-- if

2 they come in at 2:00 in the morning. I'm calling you.

] MR. ROBINSON: Okay. fine. But what I'm saying is

4 that.,

5 THE COURT: Okay.

6 MR. LEADERS: Could we do a sealed verdict and take it at

7 7:30...

X THE COURT: No.

9 MR. ROBINSON: we need to have some period ..

10 MR. LEADERS: in the morning or (indiscernible)?

II THE COURT: No.

12 MR. ROBINSON: Some period of time in which if they reach

13 a verdie!....

14 THE COURT: I'm not a morning person. We'll do at 2:00

15 in the morning.

16 MR. LEADERS: Okay.

17 MR. ROBINSON: Well, there should be some period of time

18 if they reach a verdict, that's fine. We can take the

19 verdict later.

20 MR. LEADERS: That's -- she wants to take it-- you want

21 to lake the verdie!... ..

22 THE COURT: If it's before the plane goes in the morning

23 then we'll do it probably at the time they....

24 MR. ROBINSON: And if it's not?

25 THE COURT: Then .....

- 964-

I MR. ROBINSON: Then you'll consider a sealed verdict?

2 THE COURT: ..... 1'11 have to stay here. I'll stay here.

3 And ..

4 MR. ROBINSON: Well, even you don't have to be here for a

verdict.

6 THE COURT: Well, no.

7 MR. ROBINSON: All right. So all I'm saying is that it

8 seems to me that.. ...

9 THE COURT: Because there's other issues I have to be

10 here for.

II MR. ROBINSON: ..... ifwe all don't read the tea leaves

12 correctly, and we're here tomorrowmoming and it looks like

13 a sealed verdict.. ...

14 THE COURT: I'm not going to give them the sealed verdict

15 instruction at this time, but.. ...

16 MR. ROBINSON: Okay. I'm just throwing it out as a

17 suggestion.

18 THE COURT: But I will, if it looks like it really is

19 going to be late, and -- but as far as I'm.....

20 MR. ROBINSON: Okay.

21 THE COURT: .....concerned, you know, I'm a night person

22 so midnight, 2:00, is not a big deal to me. I'd rather have

23 it then to know for sure what's .....

24 MR. ROBINSON: Sure.

25 THE COURT: ....going on so that I can make

- 965 -

( Aurora Court Reporting )

10 MR. ROBINSON: Well, I would like that.. ..

II MR. LEADERS: If there's sentencing I'd ask for delayed

12 sentencing.

13 MR. ROBINSON: I will ask for delayed sentencing. That

14 we put sentencing off another day.

15

16

17

18

19

20

21

22

23

24

25
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I MR. LEADERS: I think there's going to be evidence at

2 sentencing, so ....

3 MR. ROBINSON: And evidence at sentencing. We do a

4 delayed sentencing hearing.

5 MR. LEADERS: We're going to need -- yeah, delayed

6 sentencing hearing of some sort, Judge. And

7 (indiscernible).....

8 THE COURT: Okay. I just-- I was talking to the city

9 administrator just because J know her, to see what the public

10 interest was, looking at the time ahead of time, just trying

I I to plan ahead a little bit to see whether or not there would

]2 be interest locally. I mean I don't -- my concern is

]] that.. ..

14 MR. ROBINSON: I don't know whether there's any more

15 interest locally for this than there would be for Mr.

16 Zellers.

17 THE COURT: His sentencing was done here. His hearing

18 was done here.

19 MR. ROBINSON: Oh. Oh.

20 THE COURT: Right. I'm not saying that you all have to

21 come -- I'm saying that I think the court needs to be here.

22 MR. ROBINSON: Oh, oh, I see.

23 THE COURT: That's what I'm saying. And obviously if

24 that's the case, it can't -- you know, I don't want to do it

25 like Monday because I have to he back in Homer.
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MR. ROBINSON: We can check our's and we can come up with

a more firm date.

THE COURT: Well, I need to make those

MR. LEADERS: Okay.

THE COURT: I need to .....
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MR. LEADERS: No. I think we need a delay lor some

2 period.

3 MR. ROBINSON: Yeah. lor a period of time to -- yeah.

4 MR. LEADERS: That would be...

THE COURT: Okay. Well, that's fine. We'll figure ..

6 MR. LEADERS: Whether we file an actual bricfor not I

7 don't know. that..

8 THE COURT: And ..

9 MR. LEADERS: I don't know ifI'li have that, but.. ...

10 THE COURT: Yeah, I'm not requiring one or saying

II anything that.,

12 MR. LEADERS: Okay.

13 THE COURT: ..it has to be done, I'mjust --I was

14 just inquiring. We can discuss a specific date later, but

15 I'm thinking that it would be important for the court to be

16 here. If the parties want to be here or not I think is.....

17 MR. LEADERS: I guess my suggestion on that is why don't

18 we set a -- if there's a sentencing issue, set a status

19 hearing some time next week .....

20 MR. ROBINSON: Right, next week.

21 MR. LEADERS: You can check your schedule.....

22 THE COURT: Right.

23 MR. LEADERS: ..... and

24

25

I THE COURT: Yeah. that's --I..

2 MR. LEADERS: I'm not asking for (indiscernible).

3 THE COURT: And that's -- that's -- so Ijust want to

4 make sure that was okay.

5 MR. ROBINSON: Right.

6 THE COURT: Because I didn't want to do that, but I'm

7 thinking that it would be important from what I'm hearing

8 that it would be better for the court to be here

9 MR. ROBINSON: Okay.

10 THE COURT: .....to do that, but I'm not going to re -- I

II wouldn't require necessarily anybody but court personnel to

12 be present.

13 MR. LEADERS: So it sounds like -- I just want to make

14 sure because it sounds like we're kind of back, despite all

15 the argument we went through.

16 MR. ROBINSON: You can argue your's and

17 (indiscernible) ..

18 MR. LEADERS: I can argue mine, he can -- your's. We're

19 fine with the instructions.....

20

21

22

23 MR. ROBINSON: We'll give you a few minutes to make those

24 and we'll be ready to go.

25 THE COURT: Go type up some additions and get them
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I printed and ..

2 MR. ROBINSON: Okay.

3 THE COURT: They're all ones that have tu go with the

4 1irst set. so ..

5 MR. ROBINSON: (Indiscernible).

6 THE COURT: .. .1 can't do them during closing.

7 UNIDENTIFIED SPEAKER: Should I have the jury come io and

8 sit if they want or would you prefer..

9 THE CLERK: Off record"

10 UNIDENTIFIED SPEAKER: .....that they're outside?

II THE COURT: Let's .....

12 MR. ROBINSON: You need about 15,20 minutes or what..

13 THE COURT: Yeah, it's going to lake me 15 or 20 to type

14 this.

15 MR. ROBINSON: Okay.

16 THE COURT: Why don't we tell the jury 6:30.

17 MR. ROBINSON: That would be fine.

18 MR. LEADERS: That's fine.

19 THE COURT: I don't want them -- in case I run into

20 typing problems or something.

21 MR. LEADERS: Okay.

22 THE COURT: Do you want to tell them that administrative

23 delays took longer than we expected, et cetera, and to corne

24 back at 6:30. Go get dessert and come back at 6:30.

25 MR. LEADERS: Did you need anything else from me on the
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I instructions, Judge, as far as.....

2 THE COURT: No, I'm just..

3 MR. LEADERS: You've got the -- right, that will be

4 great.

5 THE CLERK: I'm almost at the end of the tape so I'm

6 going to just let it run. It's so close to the end.

7 THE COURT: Yeah, the -- and the tape - oh, just so that

8 both of you know. The tapes are only 45 minutes long on one

9 side.

10 MR. ROBINSON: Oh, okay.

I I THE COURT: So I will try not to, but .....

12 MR. ROBINSON: You might have to break.....

13 THE COURT: Might have to break you up and say, it's --

14 change the tape.

15 MR. ROBINSON: Okay.

16 THE COURT: So Ijust wanted to let you know that ahead

17 of time. I will not try to do that, but -- so start a new

18 tape.

19 THE CLERK: Yeah, this is just about out.

20 THE COURT: Okay. But I mean start a new tape and leave

2 I it (indiscernible).

22 THE CLERK: Yeah, I'll get.. ...

23 THE COURT: (Indiscernible) leave instructions so at

24 least flip it over.

25 THE CLERK: Oh, okay. Well, this one's almost out, so.
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THE COURT: Okay.

2 THE CLERK: I'm going to put a new tape in for thejury

3 instructions.

4 THE COURT: Okay.

MR. ROBINSON: Okay. Scot...

6 THE COURT: Okay. and then make sure ..

7 THE CLERK: And then I can flip it over.

8 THE COURT: Flip over. make sure it starts on the new

9 one. the new side and I can do that. Rewind it hack to the

10 new side, and then the new one when Mr. Robinson starts. so

1I at least we can get..

12 (Whispered conversation)

13 THE COURT: ..as much as possible.

14 THE CLERIC We're still on record. I'mjust going to let

15 this run out.

16 THE COURT: Oh. But that's -- you know what 1 mean?

17 THE CLERK: Yeah. I know what you mean.

18 (Whispered conversation)

19 THE CLERK: Well, we can go off record.

20 (Whispered conversation)

21 THE CLERK: Go off record.

22 (Off record)

23 0906

24 (Tape change)

25 4MC-05-22/Side A
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I 0906

2 THE COURT: We're back on record, the parties are present

3 and the jury is present. Ladies and gentlemen, I apologize

4 for the delay getting started. I usually try to estimate how

5 long things will take and frequently they take longer than 1

6 guessed, but I appreciate your patience. We are nearing the

7 end, I think, so I know it's been a long week for all of you

8 and I appreciate it. All right. This is a time where 1 get

9 to read to you, so you can just sit back and relax. You will

10 get a copy of these instructions to go with you into the jury

II room when you deliberate, so I would ask that you pay

12 attention. These instructions are ones that counsel may

13 refer to during their closing arguments. But you will also

14 have a copy of them with you to review later if you need to.

15 All right.

16 0906

17 (Court reads jury instructions)

18 0350

19 THE COURT: We're going to hear the arguments from

20 counsel at this time. This could be a little bit long. Do

21 you all want to just like stand up and stretch in place

22 before we get started. It will .....

23 MR. ROBINSON: Yeah, the only thing, Ijust need to know

24 -- it will just help me. Where are the Title 5,

25 administrative code 92.058 -- I mean .085 was in the packet?
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I THE COURT: It's right before the hunting season. Right

2 after the definition of take. Which is after the definition

3 of hunting. Okay. Do you just want -- it will take probably

4 Mr. Leaders a moment to get set up to start. so if you just

5 want to like stand up in place and stretch for a moment. or

6 not.

7 (Whispered conversation)

8 THE COURT: Use the bathroom real quick. Yeah, go ahcad.

9 (Whispered conversation)

10 MR. LEADERS: I'm sure I have it, it's probably from

I] another case or something. I'll make sure -- I can give this

12 right back to you.

13 THE COURT: Yeah. Well, I don't--I mean you can --I

14 just need it back at some point.

15 MR. LEADERS: Understand. I'll just make sure I

16 have....

17 (Whispered conversation)

18 (Off record)

19 0506

20 (Tape change)

21 4MC-05-22/Side B

22 0506

23 THE COURT: ..... the parties are all present, the jury is

24 present. Mr. Leaders?

25 MR. LEADERS: Thank you, Judge. Bad choices, ladies and
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1 gentlemen, that's exactly what this case has been all about,

2 the bad choices of Mr. Haeg back in March of last year. The

3 bad choices that led to the killing of seven -- or excuse me,

4 nine wolves illegally. That is they were shotgunned from a

5 plane in an area that was not pcnnitted.

6 An area that was under the same regulations that applied

7 to the rest of the state that was not within this special

8 management area, the predator control area right here

9 surrounding the McGrath area. that prohibited the same day

10 airborne shooting of big game animals. Wolves included

II within that.

12 Bad choices to shoot not just one or two but over a

13 course on five different days, and that's the five different

14 charges. Yes, there was nine wolves, but five different days

15 Mr. Haeg and his gunner, Mr. Zellers, engaged in the aerial

16 shooting of wolves illegally because he had no authorization,

17 either under a predator control permit which he had for the

18 very specific predator control area surrounding McGrath, nor

19 under any hunting, trapping or any other game statute.

20 The game laws specific prohibit anyone who has been

21 flying from taking game that same -- big game that same day.

22 They have to wait until after 3:00 a.m. the next day before

23 they can take big game, includes a wolf. Bad choices, and

24 then also -- of course, the possessing of the game, which was

25 illegal on Mr. Haeg. That one there will be a short
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discussion when we discuss it a little hit more. As Mr. Haeg

2 tells you. IH:'5 guilty of that. He possessed game that was

J illegally taken. That's right, he did. Game that was

4 iliegnlly taken because he took them same day airborne,

hunted them same day airborne.

6 The -- there's two charges relating to that possessing

7 them. The first three wolves that he possessed, March 5th

8 through the 6th. and thcn thc second set of wolves he

9 harvested illegally March 21st and 23rd. As well. the

10 charges of unsworn falsification. that relates to that

II sealing certificate. They flew into McGrath specifically to

12 sign after he had called and falsely reported the first three

13 wolves he took as inside the permit boundaries. He then carne

14 and signed the sealing certificate which states that it

15 certifies that it's true under penalty of criminal

16 prosecution. And he told you he signed that, he knew it was

17 false, he committed the offense as well (indiscernible) and

18 that offense becomes sworn falsification.

19 As well the bad choices of trapping, closed season, both

20 for wolverine and for wolf. With the traps -- leg hold traps

21 and snares that he set out on the kill site down on the Swift

22 River. The season -- he set out as you've heard somewhere

23 around 40 snares. We've heard eight leg hold traps at that

24 set, and he left those there after the -- first of all, the

25 leg hold traps open as well as there was a wolverine even
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I caught in one of the snares after March 31st. The 1st -- the

2 close of both leg hold trap season and the close of wolverine

3 season.

4 As well the unlawful taking of the wolf. That wolf that

5 was caught in a snare. The snares that were open after the

6 close of snare season or wolf trapping season, which was

7 April 30th. That same set on the Swift River. The -- and

8 the failure to salvage that wolf The -- one of the wolves.

9 We didn't even charge the second because it had been there

10 tor a while, but it had been pretty eaten away. Failure to

II salvage both of those wolves from that site, as well.

12 All those bad choices, ladies and gentlemen, have led to

13 the charges that you're here and you've been sitting here,

14 very accommodatingly, very patiently for the last several

15 days, and you've heard a lot of testimony. A lot of

16 testimony shows that beyond a reasonable doubt the defendant

17 committed each of those offenses. So let's talk about that

18 evidence in a little bit more detail.

19 Let's talk about the same day airborne. The court's

20 read you that instruction. It says -- sets out -- there's

21 several elements the state has to prove. The -- that it

22 happened at or near McGrath and on or about the first count,

23 the 5th of March and we'll go through each of the counts, but

24 at or near McGrath, and read the instruction, and it doesn't

25 have to be exact. Near McGrath, but in the general area.
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McGrath is the court location nearest to these offenses.

2 It's in the general area, the McGrath area that these

3 offenses were committed in this jurisdiction. It doesn't

4 have to have been right in McGrath. that's not the point of

that. And on or about March 5th.

6 You've heard that they on -- it was March 5th that Mr.

7 Haeg and Mr. Zellers new into McGrath in order to get their

8 permit. They flew into McGrath and met with Toby Boudreau.

9 And they met with Toby Boudreau who went over the terms of

10 the permit with them, and the conditions of the permit, and

II went over specifically the fact that the permit, as stated on

12 the back, and you'll get to look at the permit as an exhibit.

13 The permit that David Haeg -- it was issued to Mr. Haeg on

14 March 5th of'04. That indicates at the lap, Mr. Haeg. And

15 it states this permit allows the taking of wolves using

16 aircraft only within a portion of Unit 19-D east. That

17 includes the experimental micro-management area. The

18 attached map and written description specifically identify

19 the control area within which his permit is used.

20 That permit they picked up, that Mr. Haeg signed that he

21 understood the conditions. His signature there on the bottom

22 that allowed -- would have allowed him to take wolves using

23 his plane from .- to take wolves from the air, shooting them

24 or land and shoot within the control area. But that day he

25 didn't see any wolves in the control area so on his flight
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I home he sees a wolf right at the boundary you've heard .- he

2 said he thought it -- well, it might have been but when you

3 really assess the testimony that you heard from Mr. Haeg and

4 Mr. Zellers, they caught -- they first picked up on that leg

5 of the wolf -- of the moose, the kill. Mr. Haeg told you,

6 right at the edge of the boundary, right near the boundary.

7 He flies - they don't see any wolves there, they see a bunch

8 of tracks, they fly on further south, further out of the

9 permit boundaries, and they come across the wolves. They

10 come across the three of them. As Mr. Haeg tells you, there

II actually was some discussion. There was some consideration.

12 Was it in or out. What he told you as well is ultimately

13 that he didn't make the determination whether it was in or

14 out, he shrugged his shoulders. They set up on the wolf and

15 they killed it.

16 They killed the wolf approximately one to two miles

17 outside the permit boundaries. Now outside the permit

18 boundaries as Mr. Haeg admits to you and everyone else that

19 testified told you, this permit had no authority. This

20 permit gave Mr. Haeg no authority to kill that wolf outside

21 the permit. By shooting it from the air. As he admitted, he

22 was under the general jurisdiction, gcnerallaw applied out

23 here, hunting, trapping, whatever the regulations and those

24 general laws and regulations, as the court has read to you,

25 stated that it is illegal for someone to take a wolf the sarne
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day they're airborne, which would include aerial shooting.

2 Now what the state has to prove to you on these offenses

_, is that 1\.1 r. Hacg -- these same day airborne offenses arc

4 several things. First. that Mr. Hacg was a registered guide.

Well. we've talked about the on or about March Sth, et

6 cetera, but second, that Mr. Haeg was a licensed guide. NO\\'

7 you've seen through the testimony _. there's been a lot of

8 discussion of what is Exhibit number 29. This is the

9 verification of licensure, indicating Mr. Haeg was in fact

10 from the time period of -- from November l Jth. 2003 through

II this -- the date of termination on this, or expiration was

12 December 3 Ist. 2005, a master big game guide.

13 He's also testified about the same thing, as has Mr.

14 Zellers. about Mr. Haeg's guide status. As to those first

15 five counts there's no doubt at all that can be in your mind

16 as to whether or not Mr. Haeg was a guide, a licensed guide.

17 The state also has to prove to you that Mr. Haeg knowingly

18 violated a state statute or regulation prohibiting hunting on

19 the same day airborne. The -- some of the law that the

20 court's discussed -- first of all, knowingly. Knowingly is

21 that either Mr. Haeg .- that he was aware that his conduct -­

22 when he was shooting these wolves he was doing it - that he

23 knew that his conduct was of the nature or the circum •• or

24 that the circumstance exists. That he was violating the same

25 day hunting airborne law. Or that he was aware of a
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I substantial probability of its existence, unless he actually

2 believed it didn't exist. What we know in this case is he's

3 told you he knew that he gets out here, and the pennit

4 doesn't apply.

5 So tor all nine of these wolves he knew he gets out

6 there and the permit doesn't apply. And he knew .- he told

7 you he knows he's very familiar with these -- at -- these

8 regulations relating to flying and shooting. You can't shoot

9 from the air, you can't shoot the same day you're airborne

10 unless -- you have to wait until after 3:00 a.m, the next day

1I for the taking of big game. You can't shoot the same day

12 you're airborne for fur barriers[sic] unless it's an animal

,13 in a trap and you're dispatching it. You can't shoot free

14 ranging fur barriersjsic] either.

15 So he certainly knowingly took each of those animals.

16 He knowingly violated a big game statute or regulation.

17 We'll talk about that regulation. So it's big game hunting

18 regulation prohibiting same day airborne. Hunting, as the

19 court's told you, is the taking of game under statutes and

20 Title 16.05 through 16.0 -·16.40 and the regulations adopted

21 thereunder. And that taking game means taking it, pursuing

22 it. hunting, fishing, trapping or in any manner disturbing,

23 capturing or killing or attempt to take, pursue, hunt, fish,

24 trap or in any manner capture or kill either fish or game. as

25 in this casco
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I What we know -- the regulation that's really relevant

2 for you to determine whether or not Mr. Hacg in fact violated

3 a hunting statute or regulation is found at -- as the court's

4 read to you, at Title 5 ofthe administrative code. 92.085,

5 states a person who has been airborne may not take or assist

6 in taking, which is what Mr. Haeg did, for each of these nine

7 wolves. Assist in taking a big game animal until after 3:00

8 a.m. following the day in which the flying occurred. And

9 that that stat -- that regulation 5 MC 92.085 is a

10 regulation adopted under the authority of A.S. 16.05, which

11 means it's a hunting regulation.

12 The big game, as the court's instructed you. wolf is

13 included in the definition of big game. Now wolf is also a

14 fur bearer. but it's included in the definition of big game,

15 and that's one of the things we're going to be.discussing is

16 this interplay between the big game hunting regulations that

17 Mr. Haeg violated and whether or not he violated a trapping

18 regulation as well regarding fur bearers, and there's going

19 to be -- you might believe at some point in time that he-­

20 he actually -- there mal' be evidence that he actually

21 violated both. I think you heard from the testimony of both

22 Mr. Buist and Mr. Spraker, when you get in that situation,

23 the decision -- the enforcement decision is a decision for

24 law enforcement.

25 It's not a decision for Mr. Haeg whatever he decides he
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I wants to be doing, whether it's hunting, trapping or if he

2 wants to call it predator conlrol or anything else. It's an

3 issue for law enforcement. The issue -- and that's -- is did

4 he. in fact, violate a hunting regulation. And, ladies and

5 gentlemen, he certainly did. He shot wolves from the air.

6 He certainly didn't wait until after 3:00 a.rn, the next day

7 he had been airborne.

8 Now the hunting regulations and laws applied because as

9 Mr. Haeg admitted, and as this court's read to you, the

10 instruction on the issue; the hunting season for wolves in

11 Unit 19 went from August Ist to May 31 st. They were -- some

12 hunting season was open at the time each of these animals

I3 were taken. And as Mr. Haeg told you, he had a hunting

14 license. Submitted him to -- certainly to the regulations as

15 well, indicating he had a hunting license. You heard his

16 discussion about well, he doesn't really hunt any more.

17 You've got to be thinking he must be kidding because, in

18 fact, that's what he is. He's a professional hunter.

19 Now he may not hunt just for his personal usc and just

20 for himself, but he takes his experience and assists others.

21 Remember that definition of hunting which is taking, and

22 that's the pursuing or assisting in taking of game.

23 Certainly he hunts, he hunts for a living. He certainly knew

24 he was hunting on the day that he took each of these wolves

25 in Unit 19 -- outside the permitted predator control area.
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What you didn't hear from Mr. Haeg was a single wolf he

turned down. Now I'm not saying we're trying to protect

wolves, because we do need to reduce the wolf population in

boundary. They could have simply reported that, His intent

was not to comply with the terms of the permit. Mr. Haeg's

intent was to use the permit as a guise to kill wolves. Same

day airborne. Any wolves he came across, any wolves he

wanted.
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The .- those are the laws and regulations that apply to

2 that -- these first five counts. the same day airborne. The

facts were really quite simple and pretty much undisputed.

4 We've heard -- we've talked about the first \\'011' taking on

the 5th. They go back to the lodge that day. that evening.

(j The)' skin it out. They decide to go back the next day, on

7 the 6th. hack in the direction of where that wolfwas taken

8 originally. back towards the permit area. So the first day

9 is the first -- when they first got the permit that's the

10 tirst time they're in the penni! area. The second day

II they're heading hack in that direction and before they get

12 there approximately -- we've heard approximately 20 miles or

13 so outside the permit boundaries they take the second and

14 third wolf.

15 Identified as A and B by Mr. Zellers on Exhibit number

16 25. The first one is identified by numberC -- or the letter

17 C. They see the wolves. They know they're outside the

18 pennit area at that time, clearly outside. Again, there's no

19 discussion. They set up on the wolves and they kill. They

20 kill the first, the female, the smaller one, and kill it

21 immediately. The second one they did -- they chase for a

22 little hit, a couple passes and then they put down the male

23 as well. They then go into the penn it area, fly around for a

24 while and head back out, hours later, and they stop in, they

25 pick up both of those wolves as well. Again, Mr. Haeg flying
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1 the plane, Mr. Zellers shooting. Shooting with the 12 gauge

2 Benelli right there, and dispatching finally the second wolf

3 with the .223 from the ground to put it -, to finally --

4 after it's put down to finally kill it.

Again, clearly ,- now that relates to -- those two

6 wolves relate to the second charge, same day -~ or being an

7 unlicensed guide, violating -- knowingly violating a hunting

8 regulation prohibiting same day airborne on March 6th. Both

9 of those wolves relate to that count.

10 Again, they certainly knew at that time, there's no

I I doubt about where they were. They didn't -- it wasn't that

12 they were close, they didn't really figure it out and make a

13 decision like the first one was where they reason -- they

14 should have known they were out, if they would have thought

15 about it. Saying that they knew they were out, and it didn't

16 matter to them. Didn't matter -- you've heard some of the

17 reasons. Mr. Haeg wanted to be successful in the program, as

18 Mr. Zellers told you. Mr. Haeg tells you, well, he didn't

19 care who was successful, as long as wolves were taken.

20 When you think about it, ladies -- when you -- but the

21 reality is, ladies and gentlemen, these kills didn't make the

22 wolf -- the program successful. Especially these wolves down

23 here, they weren't taken in the control area. I guess

24 certainly C could be argued that it ranges into the area

25 because, you know, the pack just came off the border, but
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I it's still a violation of the permit. violation -- that -- so

2 it didn't authorize Mr. lIaeg to conduct -- to kill that wolf.

3 He was under the general hunting regulations that prohihited

4 sameday airborne.

5 The -- they do -. the next -- what you hear from there

6 is knowing that they -, this as well goes to the knowledge

7 they clearly knew at this point, they go hack to the lodge.

8 A few days later they call into Toby -- or to AI Rout,

9 rather. and give false information. They lie about where

10 those wolves were taken. They lie again to make themselves

II look successful in the program. And to, as Mr. Haeg tells

12 you all, to give additional information, give --let other

13 hunters know where wolves are because they've not just told

14 about the three wolves they had taken, but they also pointed

15 out there were some other wolves down on the southern

16 boundary. There was no need to do -- to report illegally

17 taken wolves to indicate there's wolves on the southern

18

19

20

21

22

23

24

25

1 order to protect the prey population. the moose, the caribou

2 and such. But it has to he done legally in order -- as

3 you've heard, we don't know to the extent the conduct has

4 jeopardized the program at this point. We know other

5 programs have also developed and we don't know the extent to

6 which they're vulnerable based on his conduct.

7 The -- they go into -- or they call in the coordinates

8 and then you hear -- it's several days later, or they go back

9 to Soldotna. They have the wolf hides back there, when

10 they're contacted by Mr. Root regarding the hides have to

J I actually be sealed in McGrath. So they load the plane back

12 up, some -- they -- some time around the 20th of March and

13 head back out.

14 When they head back out, as Mr. Haeg tells you,

15 basically just to go have the wolf hides sealed. But

16 interesting, the morning of the 21 st he gets up and they

17 haven't been able to get a hold of Mr. Boudreau. They don't

18 know for sure if they can go seal them, and this is what

19 really speaks to Mr. Haeg's intent. You heard all of his

20 testimony about how important this predator control program

21 was, how he had advocated for it, how he had advocated for

22 other proposals as well for the taking of wolves.

23 But what you realize, especially beginning the 21 st, is

24 Mr. Haeg's interest wasn't in insuring that the program

25 objectives up here were met, his interest was in eliminating
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wolves that affected his hunting grounds, his area,

2. predominantly. Because despite the fact that he still has a

J valid permit to go into the permit areaand take wolves

4 kgally from theair. anddespite the fact that on March 2 ISI

his plan. his intent. and what he needs to do is get to

6 McGrath in orderto seal these wolves, he gets -- they gel up

7 in the morning afterdoing some stuff around camp, or the

8 lodge. they head south to his hunting grounds, to check out

9 his hunting camps. To kill timc.

10 You've got to be asking, why kill time when you've got

II what you're telling us you've always wanted. This permit to

12 kill wolves from the air and you're going to McGrath anyway,

13 why not go to McGrath. Why not kill -- search for wolves and

14 kill them under the authority of the permit. But, no, he

15 goes south and pursues his hunting grounds. Checks out some

16 of his camps, those such things. Comes across threemore

17 wolves near a kill down on the Stony.

18 In the area that, as Mr. Haeg tells you, approximately

19 80 miles from the permit area. An area like the rest of them

20 that is not authorized forsamedayairborne andwas under

21 general principles of hunting. trapping, whatever it may be.

22 Which prohibits same day airborne. Again, they see the

23 wolves. They set up on the wolves and they kill one of them,

24 pursue at Icast one of the others, and then the third gets

25 off without even being shot at, as I believe the testimony
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I was recounted to us.

2 Pick up that wolf and take it back to the lodge and drop

3 it off Now and this again shows you that they hadn't--

4 the)' weren't really trying to take wolves under the predator

5 control program, they're using this permit as a guise to take

6 wolves where they wanted to, because they then fly into

7 McGrath with the three wolves they had originally killed and

8 falsely reported as being in the control area. And they

9 don'teven mention .- when they go to get sealed and they -­

10 this scaling certificate. number 24, which Mr. Haeg signs on

I I that day. Despite it says falsification of information on

12 this form is punishable under A.S. I I .56.210, that's the

13 unsworn falsification statute he's charged under. Mr. Haeg

14 signs stating I certify that the information provided herein

15 is accurate and true to the best of my knowledge. 3-21-04.

16 Hc signs this sealing certificate lying about where these

17 wolves were taken.

18 But he doesn't even mention this fourth wolf that

19 they've now taken just that morning that's -- that was 80

20 miles out of the permit area. The next day again we see Mr.

21 Haeg's intent because on the 22nd he gets up again instead of

22 heading towards the permit area he heads away from it, .

23 slightly to the south of his camp. Or even on the same -- or

24 maybe even directly due west, but nonetheless, doesn't head

25 towards the camp but he follows the Swift River. An area
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I around one kill site trying to heavily set it -- a fairly

2 heavy set for -- to make sure they can get as many of these

3 wolves as possible. And that's the first point in timc that

4 we've heard anything about snares or traps at all.

5 You'veheardnone were set aroundanything up here, even

6 though they knew there were wolves, none down on the Stony.

7 Take the first wolf as well off the Swift before any traps,

8 snares, anything in that regard are set at all.

9 That first wolf taken on the Swift on March 22nd relates

10 to the fourth count, the one down on the Stony on the 21st

I I relates to the third count. The -- again, they -- they've

12 made that set there. They don't do any more flying back into

13 the predator control area. They've been there now three

14 times total. The -- oh, I'msorry, because there's something

15 I forgot before wc got to the 22nd, and that's when they go

16 in all the 21st and talk with Toby Boudreau. Mr. -- and have

17 those furs, the first thrce actually sealed on the scaling

18 certificate.

19 We've talked, I guess, a little bit about that, but we

20 haven't talked about the conversation they had with Trooper

21 Gibbens on that day, or with Mr. -- Trooper Gibbens made sure

22 they were very clear on the permit boundaries and where they

23 could and couldn't take wolves. Made sure they didn't have

24 any questions about that. He even kind of tipped them in,

25 let them know, look, I was aware you were outside the permit
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boundaries at some point in time. But despite that Mr. Haeg becausehe didn't wantto draw attention. If he -- hutyet

2 goes -- and he'd -- knowing he'd already taken this one on 2 that's totally contradiction to what he told you why he

J the 21 st, the next day he still doesn'tgo back into the 3 reported the first three in there. He wanted the program to

'-1 permit area. he goes due to the west and takes that wolf -- 4 look successful, so the program wouldn't be in jeopardy.

Iirst wolf on the Swift. What his conduct did is jeopardize the program by taking

6 Goes back to the Swift then aftertaking thatfirst 6 wolves outside ofit with the guise -- underthc guise of his

7 wolf go back to the lodge and theo leave the morning of the 7 permit. The charges relating to the unlawful possession. the

X 23rd. Again. they don't go into .- where do they head after 8 law that applies and those the court's instructed you. First

9 -- when they head out in the morning. They head over to the 9 he was charged with unlawful possession of the wolves. the

I (j trap site or the wolf-- moose kill, and where they had seen I (j first three wolves taken on March 5th and 6th. and state

I I the wolves hcfore on the Swill. II that, you know, the events occurred at or near McGrath on the

12 Not really to check the traps and snares. I'm sure they 12 -- around those dates, the 5th and 6th. That Mr. Haeg

_ '__' _.13 were going to dO,that,)ut what t)1<:y,d() is they see wolves, , _!L.r0ssessed game or parts of game that he knew or should have

14 not in the trapsor snares, but on the ground. And as 14 knownwere taken in violation of state game laws. Again,

15 they've done each of the times before they've seen a wolf 15 these are the things Mr. Haeg tells you. He's guilty of

16 outside that predator control zone, they set up and they kill 16 that. He knows -- he knew they were illegally taken, he knew

17 the wolves. They kill four that day, bringing our count to 17 -- he shouldn't have possessed them. It was illegal to do

18 the total of nine wolves that were taken by Mr. Haeg 18 so. They were illegally taken because he shot them same day

19 illegally, same day airborne. 19 airborne. Violation of the hunting laws and regulations.

20 The -- in violation of the hunting regulation which 20 The second count, or Count VI -- that's Count VI. Count

21 would have required him to land his plane and wait until 3:00 21 Vll relates to the second time they go back out there and

22 a.m. the next day before he could shoot those wolves. The -- 22 they take all these -- the wolf down on the Stony and the

23 we know certainly that -- or I guess other evidence of -. 23 several over on the Swift. And it's that exact same thing.

24 that's indicative of his intent to simply kill wolves in an 24 Again, he knows they were taken illegally, he tells you that.

25 area that helps him, was, you know, certainly what he did. 25 He tells you, yes, I am guilty of that offense as well. And

-m- -m-

I He didn't really go into the permit zone. Two of the times

2 were basically mandatory. He had to go there to obtain the

3 permit originally, that was the 5th. And he had to go there

4 on the 21 st in order to get the three wolves sealed. And the

5 only other time he did that was on the 6th. He went in on

6 the 6th, but why not. He knew there were wolves up here, so

7 let's go up to try and get those. Well, he's seen those, so

8 maybe it would have been nice to have been able to get those

9 inside the permit area. But what does he do. He first -- he

10 kills outside the permit area and flies around inside and

II doesn't do anything. He tells us he flies around inside,

12 doesn't kill any wolves in there.

13 The -- indicative of his knowledge that each of these

14 wolves were taken unlawfully, that is violation of hunting

15 regulations requiring him to -- that prohibit him from

16 shooting from the air, requiringhim to land and wait until

17 3:00 a.rn. the next day, was the discussion he had with Tony

18 Zellers about falsifying the sealing certificate for the

19 remaining six wolves. Tells you, you know, he didn't know

20 exactly what Tony was going to put on it, but they made the

21 decision between them they weren't going to report them where

22 they were taken. They weren't going to report them as taken

23 on the Swift River, they were goiog 10 report -- and they

24 weren't going to report them as taken from the air. Going to

25 be reported land kills in a different area. Tells you

- 993·

I that's true, he is, because he's simply stating to you

2 exactly what the evidence shows you as well. The wolves were

3 taken illegally. Certainly he was the one possessing them as

4 he and -- was flying around, as well as having them sent up

5 to the tanner. Those things. They were his possession, they

6 were unlawfully possessed game.

7 The unsworn falsification charge. Again, that's when he

8 says, yep, I did it. I knew it wasn't true and I signed it.

9 That's what we know as well, and we know that his intent in

J0 doing so, as he told us, was to mislead the -. the law says

J I that a person commits that offense if they have the intent to

12 mislead a public servant in the performance of a public duty.

13 Or ofa duty. And they submit a false written or recorded

14 statement they dido't believe to be true. And that the form

IS had notice of false statements made on the form were

J6 punishable.

17 We discussed on the bottom certainly is notice that

J8 false statements are punishable. It's a false statement to a

19 public servant in the performance of public duty. Mr.

20 Boudreau's doing his public duty. he's a public servant, he's

2 I recording the number of wolves loc -- he's sealing wolf hides

22 and reportiog the information relating to the wolves taken in

23 the predator control program, as well as taking general

24 reporting information which is required for all wolves.

25 Whether hunted, trapped or whatever. And Mr. Haeg wanted to
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Ladiesand gentlemen. all the evidence tells you beyond

2 a reasonable doubt Me Hacg is guilty of each of the offenses

3 lex which he is charged. I thankyou lor whathas been a

4 long trial. some long days. and I ask for your thoughtful

consideration and I think that once you consider all the

6 evidence you will be len with thatconclusion, beyond a

reasonable doubt that Mr. Haeg committed each of the offenses

X he's charged.

9 THE COURT: Thank you, Mr. Leaders. Mr. Robinson, it

10 will be just a second. We've got to get the tape switched in

II and out.

12 MR. ROBINSON: I believe I'll go use the restroom

13 before..

14 THE COURT: Well, that's where I'm headed, too, so we'll

15 go ofTrecord, switch the tapes out and everybody else that

16 wants to line up for a restroom break can go, and then we'll

17 get started. So please don't go anywhere else if you don't

18 need to....

19 MR. LEADERS: Some exhibits -- should we get them all

20 out?

21 (Off record)

22 0074

23 (Tape change)

24 4MC-05-23/Side A

25 0074
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I THE COURT: .....jury is present. Mr. Robinson, go

2 ahead, please.

3 MR. ROBINSON: Well. we've come to the end of my work and

4 Mr. Leaders work, and to some degree Judge Murphy's work.

5 Because now this case is going to beturned over to you as

6 jurors and then you're going to have to work and have to

7 deliberate to determine whether or not the state has proved

8 beyond a reasonable doubt each and every element of the

9 ofTenses charged.

10 The evidence in this case is closed. Done. Finished.

II Now your role as open minded, fair minded, objective people

12 is to make a decision on II counts. Now I only get to argue

13 to you one time. Unlike Mr. Leaders, who gets to come back

14 and argue again after I'm done. So I may not say aliI can

15 say or need to say in the time that I have to argue to you.

16 AliI can say is that I hope that you would think of things I

17 might say in response to Mr. Leaders when he comes up to talk

18 to you again.

19 David Haeg is a resident of Alaska. Even though he

20 lives in Soldotna and he doesn't live in McGrath, he's still

21 a resident of our stale. He wac; raised in Alaska. A little

22 place called Chinitna Bay on the west side ofCook Inlet.

23 Four people in his village. Until he was an adult and moved

24 down into the Soldotna area. He learned how to hunt, he

25 learned how to commercial fish, he learned how to trap as a
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child. He continued to do these things through his adult

2 life. He has a family and two daughters, who also an:

3 residents of Alaska.

4 When we started this case we started this case with the

presumption of innocence, which alone is sufficient to acquit

6 a defendant in a criminal case unless and until you are

7 satisfied beyond a reasonable doubt of his guilt. After a

8 careful and impartial consideration of all of the evidence in

9 the case.

10 Now that last mentioned requirement that you be

II satisfied beyond a reasonable doubt is what's known as the

12 burden of proof. It's not -- it's required that the

13 prosecution prove to you reasonable doubt, which is a doubt

14 based on reason -- beyond reasonable doubt. Proof beyond

15 reasonable doubt. And reasonable doubt is a doubt based on

16 reason and common sense, the kind that you would make as a

17 reasonable person to make you hesitate and act on important

18 affairs in your life. Like purchasing a car, or a house. Or

19 even taking a trip or a vacation. Things that are important

20 to you.

21 It has to be of a convincing character that after your

22 thorough deliberation you'd be willing to rely and act on it,

23 without hesitation in your important affairs. And the

24 defendant is never to beconvicted on mere suspicion or

25 conjecture.

• 1002 -

1 Now when we started this case I asked all of you about

2 being charged with something specifically. The state having

3 to prove it specifically, and if they don't prove that

4 specifically there's reasonable doubt as to whether somebody

5 is guilty.

6 Now I'm going to tell you right up front, just like Mr.

7 Haeg told you right up front. There are some charges here

8 that he does say beyond a reasonable doubt I'm guilty, he's

9 truthful about it. Unlawful possession of the wolf hides.

10 The wolves. He violated the conditions of the permit which

II is a state game law. Therefore he unlawfully possessed those

12 wolves. He falsified the scaling certificate. He told Toby

13 Boudreau and wrote it down that the wolves were taken inside

14 the predator control area when in fact they were taken

15 outside.

16 He admitted to you about the closed season with the leg

17 hold traps. In other words those six traps that were still

18 open after the wolverine season, he said those were his

19 responsibility. But he didn't say that the wolverine that

20 was trapped in that snare on August 2nd he was guilty of.

21 And you know what, Trooper Gibbens said that on the 28th of

22 March 0[2004 when he and a helicopter with Trooper Roe(ph)

23 and another trooper flew over Mr. Haeg's trap line. They saw

24 a live wolf and a wolverine. What they originally believed

25 to be in snare -- in traps, turned out when they got on the
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ground that it was snares. The wolverine season was still

2. open. and the wolf season was still open. So those two

~) animals weren't taken out ofseason.

4 They came back four or five days later on April 2nd and

savv the wolverine that Mr. Leaders showed you a photograph,

6 in a snare. And he said, oh, that was caught out of season.

7 I'd like to remind you specifically that I asked Trooper

R Gihbens do you have evidence beyond a reasonable doubt that

9 that wolverine was caught after the season closed. And his

10 answer was no. So there's all admission on the part of the

I I state that as far as that wolverine is concerned, they don't

12 have evidence beyond a reasonable doubt that that wolverine

---~13 was.trappedafter season., _

14 With regard to the other traps, the other snares. The

15 state has to prove to you that Mr. Haeg with criminal

16 negligence was trapping after the season closed, and the wolf

17 and also by criminal negligence failed to salvage the hide of

IS that wolf. Now criminal negligence is defined to you. The

19 court read you an instruction on what it means. Criminal

20 negligence means that Mr. Haeg has to fail to perceive a

21 substantial and unjustifiable risk that the wolf wasn't going

22 to bc salvaged, or the wolf may be caught after closed season

23 in those snares.

24 Now you heard from Mr. Buist, and you heard from Mr.

25 Spraker, who are long-time trappers in Alaska. That it's
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I common practice, even sometimes customary, for someone to

2 take over a trap line and become responsible for taking the

3 animals out of it and closing those snares at the end of the

4 season. You heard testimony from Mr. Haeg that he was called

5 by Tony Lee(ph), not as Mr. Haeg says he called Tony L.ee(ph).

6 Tony L.ee(ph) called him and said, hey, I've flown over that

7 trap line, I've seen animals in it. Wolverines and wolves.

S Can I take it over. The agreement was, yes, you can take it

Y over, you can have all the animals in it, so long as you take

10 them out and close those snares down by the end of the

I I season. Three conversations about it.

12 Now is that somebody who has failed to perceive a

13 substantial and unjustifiable risk that Mr. L.ee(ph) wouldn't

14 do what he said he would do. and therefore that wolf would go

15 unsalvaged. Other wolves would be caught after the season is

16 closed. I submit to you, no. That he was doing what's

17 customary inthe industry. And somebody took responsibility

IR for them and therefore he wasn't negligent. He didn't fail

19 to perceive an unjustifiable or substantial risk. He was led

20 to believe on the part of Tony L.ee(ph), that, hey, I'll deal

21 with the problem. Now if that wasn't the ease don't you

22 think the state would have brought Tony L.ee(ph) in here.

23 For those of you who were here back in May, Tony L.ee(ph)

24 was listed on the witness list as a potential witness for the

25 state. Where is he now. Because there's just no dispute as
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I to what happened. Tony Lec(ph) agreed [0 close down thai

2 trap line or snares, and he didn't. And it's not now Mr.

3 Haeg's responsibility but Tony Lee'stph) responsibility. and

4 it is not now any criminal negligence on the part of Mr. llacg

5 with regard to that trap line. So he didn't trap the wolves

6 after season, he didn't fail to salvage those wolves and he

7 told you that.

8 Now let's come down to the other charges, the ones that

9 are really the main charges in this case concerning the

10 taking of wolves same day airborne, shooting them from the

II air; those nine wolves outside of the predator control area.

12 Permission is an interesting concept to all of us, We've all

13 some time or another either asked for permission, were
-----

14 granted permission to do something. In this case permission

15 was granted to Tony Zellers, David Haeg to take wolves from

16 the air, shoot them, same day airborne under conditions. And

17 when those conditions were set in the pennit, then it was

18 those conditions that controlled the conduct of both Mr.

19 Zellers and Mr. Haeg. It was the permission that was granted

20 to them that under those conditions that determined whether

21 their conduct would be lawful or unlawful. Because it was a

22 specific grant of permission.

23 For instance, if you want to go gill netting in Bristol

24 Bay to do commercial fishing for salmon, you have to have

25 permission to do so. And that permission is in the form of a
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1 limited entry permit. And that limited entry permit says you

2 can go commercial fishing in a certain geographical area in

3 open waters in that geographical area and that's the

4 permission you have. Now they have all kind of other fishing

5 regulations but you are now controlled under the limited

6 entry act because that's where you got your permission from.

7 And so, if as a gill netter in Bristol Bay with a

8 limited entry permit you go into closed waters to go fishing

9 commercially, you're not going to be charged with sport

10 fishing in closed waters, or subsistence fishing in closed

1] waters. You're going to be charged with commercial fishing

12 in closed waters because your permit doesn't authorize you to

13 fish in closed waters. But the conduct is the same. The

)4 conduct of commercial fishing doesn't change simply because

15 you're now doing it in an area you're not authorized to do it

16 in.

17 You are now commercial fishing in a closed unauthorized

18 area. And you're controlled by the conditions of your

19 permission. Now the state showed you this permit but I don't

20 think it ever published it to you. This is the permit that

21 Mr. Haeg was granted by the Department of Fish and Game to

22 engage in predator control of wolves. At the very end of

23 this document it says, 1 have read the above listed

24 conditions and understand that violation of these conditions

25 is a misdemeanor, and in parentheses, 5 AAC 92.050 and
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92.052. Have you seen the charge in this case for those

2 violations. No. But when he agreed to become part of the

3 predator control program he agreed ifhe violated the

4 conditions ofthis permit it would be a misdemeanor under

these charges. Not the same day airborne hunting big game.

6 not trapping big game, same day airborne before 3:00 o'clock

7 after the day you landed. These aTC the conditions. And so

8 when he went out of the area in violation of his conditions

9 of the permit, just like ifyou went out of the area ofopen

10 waters into closed waters as a commercial fisherman. he was

11 predator controlling in violation of these ccnditions.just

12 like you would be commercial fishing in violation of

13 conditions of your limited entry permit.

14 This is the violation penalties and consequences that a

15 permit holder having this permit would sutTer under. So the

16 state has to prove beyond a reasonable doubt that Dave Haeg

17 from March 5th, March 6th, March 21st and March 23rd of 2004

18 knowingly violated a state law prohibiting hunting same day

19 airborne. Now what do we know about the predator control

20 program.

21 You heard from Toby Boudreau himself that there is a

22 distinction between hunting, trapping and predator control.

23 They're not the same kind. They're three separate

24 activities. You heard from Peter Buist and Ted Spraker that

25 said it was the board's intent specifically to not make

-1008-

I predator control either hunting or trapping. They couldn't

2 explain why, as you heard in the instructions, you had to

3 have a trapping license, not a hunting license to get a

4 permit, but clearly the conduct and activity itself is not

5 hunting or trapping. It's predator control.

6 So when you get this permit and you agree to abide by it

7 you agree to do predator controlling under these conditions

8 and if you do predator controlling and you don't do it under

9 these conditions, then you're subject to the misdemeanor

10 that's in this piece of paper. Which is (indiscernible) and

II I'll publish it to you. Now. You can read it yourself.

12 So is Mr. Haeg charged with thosc violations. No, he's

13 charged with something ditTerent that are unrelated to what

14 he said he would -- promised to be subject to for the

15 pennission that he was granted. Now some of you think, oh,

16 well he lied to Toby about the, you know, the falsification

17 on the certificate, the sealing of the wolves,

18 (indiscernible) and therefore might convict him simply

19 because he lied on that. That is not the issue when it comes

20 to those first five counts, however.

2 J That is not the issue. Not the issue of whether he lied

22 to Toby, is not the issue of whether he unlawfully possessed

23 game. He did because ifhe violated the conditions of that

24 hc violated a state game law. The question is was he

25 hunting big game same day airbome. No. Because predator
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control is not hunting. lt's predator control. Albeit it in

2 violation of his conditions. he was still predator

3 controlling.

4 Remember I asked Mr. Spraker. well, what about ifyou.

5 you know. this requires that you carry the permit with you on

6 your person, like a driver's license. And you violate a

7 condition ofthat permit, now if you violate a condition of

8 that permit like you don't carry that permit even if you arc

9 shooting wolves from the air or from the land inside this

10 permitted area, you would be subject to a misdemeanor under 9

II ··5 AAC 92.05[sic] and the other one, .052. Because that's

12 what you were told would happen to you if you violate a

13 condition of these permits.

14 He said, well, you know, under that situation it might

15 be like a driver's license, you know, you do have a driver's

16 license. So a policeman might give you a warning and say,

17 you know, I'll give you a warning ticket and if you show us

18 this driving license then we'll dismiss it. Because it might

19 be a minor violation. But it's still a violation and you

20 would be subject to whatever the penalties were for failure

21 to carry your driver's license on your person.

22 It wouldn't all of a sudden tum you into an unlicensed

23 driver. You still have a license, you just didn't have it on

24 you. Now there's no question that going outside the area and

25 taking those wolves was probably a serious violation of the
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I conditions that you agreed to abide by. The permission,

2 specifically that was granted to you. You know, you might

3 not get a warning for that one, you might actually get cited,

4 charged with that misdemeanor, but it better be that

5 misdemeanor and not the one that the state wants to prove

6 which is knowingly violating a law prohibiting hunting, same

7 day airborne. That's ditTerent than what's there.

8 You all said that they have to prove the specific

9 charges that he's specifically charged with, not something

10 else. And so in the deliberation room it would be wrong for

II you as a juror to say, well, he did this wrong so why don't

12 we just convict him of what the state says he did wrong.

J3 That's not how it works.

14 Your job as a juror is to ask yourselves, did the state

15 prove to me beyond a reasonable doubt each and every element

16 that is in those first five charges. Knowingly violated a

17 state law prohibiting hunting same day airborne. Not

18 predator controlling same day airborne, not trapping same

19 day, but hunting same day airborne. This is not hunting.

20 So of course people like Mr. Buist or Mr. Spraker or Mr.

21 Boudreau, and Sergeant Gibbens would say, he was

22 unauthorized. Well, what that really means is that he

23 violated his permission which is contained in that document.

24 And what he knew was that if he violated that he would be

25 charged with those misdemeanors, not something ditTerent.
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because the slate has to pro\'\..' that he knew that he was

2 violating a state game law prohibiting hunting. not

J prohibiting the conditions ofthe permit.

:.I He has to be aware that he was violating the state game

:' law prohibiting hunting. same day airborne. He wasn't

() violating that law. and he admitted to you he violated the

7 conditions of his permit. Because that's where it all comes

8 from. TIle original grant ofthe permission. Yes, you can do

9 A, Band C if you agree to do F, G and E. Or F -- whatever.

10 One, two, three ifyou agree to do four, five and six.

II That's the permission and that's the condition. And then if

12 you violate it this is what's going to happen to you. This

_13 _is what you've.bcen.gjveIl.!!qll~Q[~[You yiolate t~ _

14 conditions. Ifyou go outside of this area you're going to

15 be subject to a misdemeanor under 5 MC 92.050, .052.

16 We don't have a lot -~ we have the instructions and

17 they're done, wc have the evidence and that's it. This case

18 is done as far as evidence and law is concerned and the state

19 had every opportunity before this trial started to charge him

20 with violation of the permit conditions, because that's what

2 I the permission was based on, and they didn't.

22 Tony Zellers. He was thc gunner, he shot the wolves.

23 Did you hear one lick of evidence in this case that he was

24 convicted of anything.

25 MR. LEADERS: Objection, Judge.
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I MR. ROBINSON: Oh, no, I can go on lack of evidence, I'm

2 sorry.

3 MR. LEADERS: It's not relevant.

4 MR. ROBINSON: It is relevant.

MR. LEADERS: It's not

6 THE COURT: It's not re -- the objection is sustained.

7 MR. LEADERS: It's misleading as to the evidence.

8 MR. ROBINSON: You had every opportunity to bring up that

9 evidence.....

10 THE COURT: It's not relevant, the objection has been

II sustained.

12 MR. ROBINSON: Well, I'll take -- I'd note the objection

13 to your sustaining it.

14 THE COURT: It's noted.

15 MR. ROBINSON: Okay. So what Mr. Haeg has admitted to

t 6 with regard to this case and these wolves (indiscernible) is

17 that he admitted that he shot those wolves, same day airborne

18 in violation of his permit conditions. Because that's what

19 controlled his conduct. That's the permission that was

20 given. And this business about oh, once he went outside and

21 all of a sudden he was like everybody else, he wasn't like

22 everybody else because he had been given permission with a

23 permit. That's not like everyhody else.

24 And then the everybody else business is kind of

25 convoluted because the state wants you to believe, well,
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I let's sec, big game, wolf. it would he hunting, fur bearer it

2 would he trapping. which conduct is it. where is this bright

3 line. The state wants you to believe that. oh, you could be

4 doing both. It's impossible. You're doing one or the other,

5 just like Mr. Buist said. If you have a trapping license,

6 you're trapping. Even if you shoot them before 3:00 o'clock

7 same day it's a fur hearer. not big game.

8 If you're acting like a hunter, and you choose to hunt

9 them with your hunting license then that's a different story,

10 but you can't have both. It just doesn't work, and the

11 choice really is not ofthe law enforcement. It may be up to

12 law enforcement to which they want to charge. but it is not

13 up to law enforcement to determine what conduct was going on.

14 That is to -- again, a permission dealing with the licensee.

15 I choose to use my trapping license. Because the sealing

16 requirements might be different or the bag limits might be

17 different, or the means and methods of taking this wolf as a

18 fur bearer may be different. And I have a trapping license

19 and I'm trapping. The intent and purpose. Just like in

20 subsistence and sport fishing.

21 Remember I asked where is this bright line between when

22 you're out with a 30.06 pursuing a moose for food. Is it

23 sport hunting or subsistence hunting. It all depends on your

24 purpose. Sometimes it's real easy if you're just going out

25 for the trophy of it versus food and shelter, transportation,
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I customary and traditional. You think, oh well, the intent

2 and purpose here is subsistence, not sports. That's not left

3 up to law enforcement, that's left up to the individual to

4 decide what activity and purpose they want to engage in.

S And when it came right down to it when I asked Trooper

6 Gibbens I said, Trooper Gibbens, do you know whether it's big

7 game or whether it's fur bearer, if you have a trapping

8 license, or hunting license, which one is it, and his answer

9 was, I don't know. But yet ordinary citizens who have these

10 licenses they're supposed to know whether they're violating a

I I state game law. It is a personal choice, just like Mr. Buist

12 said, just like Mr. Spraker said. I choose to use this

13 license in this pocket as my trapping license, therefore I'm

14 governed by trapping regulations while I was out here

15 pursuing a wolf.

16 Not hunting, because that's different. Ifit wasn't

17 different you wouldn't need different licenses, which you

18 wouldn't need different permissions if it was all the same.

19 Now Mr. Haeg gave you his reasons and motivations for why he

20 went outside the permitted area and took these wolves, and

21 just did it out of frustration, over zealousness, he wanted

22 to see wolves gone so that moose populations could increase.

23 I'm sure that's the very reason why they set up the program.

24 And that may have been a good motivation but it was a

25 wrong act with regard to that permit. That permit says that
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conduct is not hunting. It's predator control, and we

2 specifically wanted it to he not hunting. So what David Haeg

J did was predator controlling in violation of that permit.

4 Told that ifhe did that he would be subject to those

regulations, not the one that thestate has charged with.

(, They couid have. but they didn't.

7 Never gave him notice in any kind of complaint,

R information or anythingelse that he was beingcharged with

9 those violations. Had every opportunity to, months. But

10 they didn't. And now they want to change the nature of the

II conduct to something else. Oh, it's hunting. Well, if it

12 isn't hunting it's trapping. Even though it's neither. It's

i3 just like I said before. If you have your limited entry

14 permit, which is permission from the State of Alaska to go

15 commercial fish. you go commercial fishing withthe intent

16 and purpose to commercial fish in an areathat's unauthorized

17 and closed. it doesn't change the nature of the conduct.

IS It might make the conduct illegal, the commercial

19 fishing in closed waters, but it doesn't change that kind of

20 activity to something different. The same thing here. He

21 was predatorcontrolling in violation of his permit

22 conditions. It didn't change the nature of the conduct, it

23 made it illegal but it didn't change the type of conduct it

24 was, and subject to the penalty that he agreed to under the

25 permission he was given.

- 1016·

I Now you may be wondering why I didn't call Kevin Saxby.

2 I didn't need to call Kevin Saxby after we got testimony from

3 Tony Boudreau who admitted that there's a distinction between

4 hunting. trapping, predator controlling, they're three

different types of conduct. Mr. Saxby wasn't needed to make

6 that (indiscernible). Besides that, there's - the judge has

7 instructed you earlier Mr. Haeg really doesn't have the

8 burden of proving anything. Provinghis innocence or

9 anything else. So ifhe chooses not to call a witness you

10 can'treally hold that against him, because he doesn't have

II the burden of proof, Mr. Leaders does.

12 And in conclusion I can say about those first five

13 counts, the state has failed to prove beyond a reasonable

14 doubt that the conduct that Mr. Leaders -. I mean Mr. Haeg

15 and Mr. Zellers did outside oftheir permitted area was

16 hunting. Itwas unauthorized predator control. It could

17 have been prosecuted as a misdemeanorunderthe permit

18 violation of conditions, but it wasn't. And I can say to you

19 based on the evidence in this case that the state has failed

20 to prove beyond a reasonable doubt that Mr. Haeg was

21 criminally negligent, failed to salvage that wolf or wolves

22 or trapped or snared the wolves in closed season. Because

23 once Tony Lee(ph) agreed to take over the trap line and

24 become for responsible for closing it out and taking the

25 animals out, a common thing in this industry, he did no
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I up to Alaska Fur Dressing. Why would he fail to not dress

2 out -- salvage the hide of those wolves in the photograph.

3 Because that was left up to Tony Lee(ph), he could have the

4 animals that were in those snares, as he closed down the

5 season, close up those snares.

6 I thank you for your time. I know this has been a very

7 long and drawn out affair because of the long days that all

8 of us have gone through. Probably none of us are used to

9 this. This is Mr. Haeg's only chance at trial. I'll have

10 more trials, Mr. Leaders will have more trials, the judge may

II have more trials, and maybe even you might have another trial

12 or two in your lifetime. But this is Mr. Haeg's last chance.

13 Particularly with these charges, those first five counts.

14 Salvaging of the wolf, the wolverine. So on his behalfI'm

15 asking you to do your job. Your job is if the state doesn't

16 prove it beyond a reasonabledoubtyou must acquit. You

17 can'tsay, oh, he did something wrong so we'regoing to

18 convict him anyway. You have to carefully look at the

19 evidence and see if the state has proved each and every

20 element of the offense. Crimes make up two things. Mental

21 -- culpable mental state and conduct. You've got to have

22 both of them beyond a reasonable doubt to be convicted.

23 Now Mr. Leaders is going to get up and say some things

24 in rebuttal, but I won't get a chance to say anything else

25 after he talks. f already told you. I'm just asking you to
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us the benefit of the doubt and thinkof things I might

2 (iudtsccrnib!c) or could have said in response to what he's

3 going to tell you in rebuttal, (Indiscernible) acquit David

4 Hacg ofthe charges that he hasn't (indiscernible) andhas

5 put the state to its burdenof proof, becausethey can't

6 prove beyond a reasonable doubt those first five charges. the

7 falsification (indiscernible). Failureto salvage the wolf

R hide, and the wolverine that was in the trap.

9 (Indisccrnible). Thank you.

10 THE COURT: Thank you. Mr. Robinson. Just a moment. Mr.

II Leaders. Why don't we changc the tape (indiscernible).

12 (Whispered conversation)

13.. (OlI recordL

14 0685

15 (Tape change)

16 4MC-05-23/Side B

17 0685

18 THE COURT: Go ahead. Excuse me. Mr. Leaders.

19 MR. LEADERS: Thank you. Ladies and gentlemen, it's true

20 I do get this second opportunity to address you and if you

21 think about it, it makes sense. I started speaking first, by

22 the time Mr. Robinson smoke -- or spoke he knew what my

23 arguments to you were, andhe did rebut them. I can't

24 presuppose his, I don't know what he's going to say, now I

25 get this chance to address and rebut his arguments. And I'm
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I going to do that. I'll take you -- take this opportunity to

2 redirectyou on what the law is and what the evidence is in

3 this case, and why the law and the evidence show you that

4 beyond a reasonable doubt Mr. Haeg committed the offenses.

5 The one specific Mr. Robinson wants to dispute regarding the

6 trapping and the same day airborne.

7 First of all, let's talk about this trapping of the

8 wolverine. You'll recall from the testimony of Trooper

9 Gibbens about how he was out there on the 28th at the Swift

10 River kill sites, hc inspected the sites. The wolverine, the

11 wolf in the snare at the time, and then how he comes back on

12 the 2nd of April and there arc still leg hold trap opens--

13 open, the same leg hold traps Mr. Haeg says that he's

14 responsible for the set. He has no dispute that he's

15 responsible for what's happened at that set as of April 2nd.

16 He's responsible for it.

17 In addition, there's anotherwolverine in a snare. Now

J8 Robinson went through a long series of interaction with Mr.

19 -- Trooper Gibbens regarding the word caught. He can't prove

20 when that -- that that wolverine was caught after March 31st.

21 We can'tprove that it wasn'tcaught, beyonda reasonable

22 doubt, before or can't prove beyond a reasonable doubt that

23 it was caught after March 31st. And you'll recall what

24 Trooper Gibbens said was I don't have the information beyond

25 a reasonabledoubt thatthe animal didn't-- wasn'tfirst
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I caught. He clarified. distinguished. It was still caught

2 after April 2nd. He couldn't tell you when it entered that

3 trap. that snare, beyond a reasonable doubt. Eitherway

4 those snares that-- Of that wolverine on April 2nd was still

5 caught illegally in that snare set,

6 It was caught, it had not been harvested, it was still

7 captured. The trapping as defined by the court for you means

8 the taking of mammals declared by regulation to be fur

9 bearers or read the instruction that wolverine is a fur

10 barrier [sic], taking means the taking, pursuing. hunting.

II fishing, trapping or in any mannerdisturbing. capturing,or

12 killing or attempting to take pursue, hunt, fish, trap or in

13 any mannercapture or kill fish or game.

14 Certainly that wolverine was noC"t'fr~e-e"Co-n-Aprif2ndwh:;;e"'n-~-

15 Trooper Gibbens went out there and had to kill it and the

16 other one, kill the wolverine. It was caught. The

17 wolverines were caught in those trapsas of April 2nd. Those

18 snares. Those snares were illegal catching the wolverine.

19 That's the evidence that shows beyond a reasonable doubt that

20 Mr. Haeg committed that offense.

21 The -- as some wolf snares and the failure to salvage

22 the -- Mr. Robinson tells you that, yes, -- and he's right.

23 Partof criminalnegligence is a person fails to perceive a

24 substantial and unjustifiable risk that the result will occur

25 or the circumstanceexists. In this case that the snares

-1022-

I set, the wolf trap snares would still be set as of May Ist.

2 and that the wolf that was captured in one of those snares

3 would be -- would fail to be salvaged.

4 Ladies and gentlemen, the evidence from Mr. Haeg tells

5 you he actually perceived that risk, that concern. He had

6 that concern, that's why he called Mr. Lee(ph) back and he

7 was all concerned about it, he told you he couldn't sleep.

8 At points it was really upsetting him. Hc called back, or

9 there was additional communication, pull them, don't let them

10 stay out. And he's still concerned about it when he goes out

I I to his lodge but he's not concerned enough to go over and

12 check, apparently. He was concerned, he just didn't want to

I3 be there is what the evidence is. He negligently disregarded

14 the fact that there could be open snares and could be --

IS actually I'll take that back. That's right, he did not go

16 out there. We don'thave evidence as ofthat point in time.

17 But it wasn't important to him - or excuse me. Although it

18 was so important he didn't follow up on it. which he should

19 have been. He should have done. So he negligently

20 disregarded the possibility that -- as he tells you Tony

21 Lee(ph) says he would take those sets.

22 Because you have to take into consideration the

23 testimony and the courthas read you an instructionat the

24 beginning of trial to -- how to assess the credibility of a

25 witness, and that's to look at what interestor motive they
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have in the case. Certainly Mr. llaeg doesn't want to be

2 found responsible for that. failure to salvage thatwolf.

3 The snares that were len out there. And you have to look at

4 the consistency of the evidence. Certainlyhe was -- told

5 you how concerned he was about thatset being open still.

6 That tells you that's why he tells you he called Tony Lee(ph)

7 for the last time.

S Well, let's talk about the first five charges, these

9 same day airborne charges relating to the wolf. Mr. Robinson

10 tells you tbat the state has not met its burden on these

11 charges because the state has not provento you beyond a

12 reasonable doubt that Me. Haeg violated a bunting regulation

13 prohibiting same day airborne hunting of wolves. In fact, we

14 have. You heard the regulation. A personcannot take big

15 game, which includes wolves, until after 3:00 a.m. the day

16 following the day he was flying. Me. Haeg told you be knew

17 about the -- he was well aware of it, he knew about that

18 regulation, he knew its existence, he knew it appliedto

19 anyone -- or to everyone. He says he knew it appliedto him

20 out here. They try to tell you that it didn't apply because

21 he had a pennit. That he had a pennit, this predator control

22 permit that, according to Me. Robinson, apparently gives Mr.

23 Haeg -- think of his argument. Mr. Robinson's argument is

24 that that permit is -- although the express terms of the

25 permit are limited to this areaby statute. The court's read
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I some of those -- or read those to you and I'll read some of

2 them again. The court read that a person may not shoot or

3 assist in shooting a free rangingwolf, that's one that's not

4 in a trap or snare, or wolverine thesame daythata person

5 has been airborne. However, the BoardofGame may authorize

6 a predator control program as part of a game management plan

7 that involves airborne or same day airborne shooting. The

S court read the definition as well that state -- tells you

9 that a game management program means a program authorized by

10 the Board of Game or the Commissioner to achieve, identify

II game managementobjectives in a designated geographic area.

12 We went through this with Me. Boudreau, Mr. Spraker, and

13 Me. Buist as well. By definition the predator control is

14 limited to this area. By definition and by the statements on

15 the permit, condition number3 on the pennit. This penn it

16 allows the taking of wolves using aircraft only within a

17 pnrtion of 19-D east. That includes the experimental micro­

i8 management area. It talks about the attached map. That was

19 Exhibit 22 that was-- J don't know where that went to at the

20 moment. The attached map that everybody's testified this

21 fairly represents at least the southern boundary and the

22 eastern and the western.

23 By the express conditions of the permit this permit and

24 the statements of Me. Spraker, Mr. Buist, Me. Boudreau, this

25 pennit only has authority within these boundaries. And this
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it whatever you wantout there,you can have whatever

2 purpose, whatever intent when you go out and kill those

3 wolves, but you're not doing predator control, you'renot

4 covered by this permit, You're not under the conditions of

5 this pennit when you go out here.

6 When it gets down to it you realize -- Me. Haeg realized

7 that because that's -- remember, he didn't even put -- this

8 permit required the yellow locking tags, it required the

9 calling in to fish and game about where you -- the GPS

10 coordinates of where you look the wolves. Mr. Haeg's own

I J activity -- he didn't do that with any of these six wolves.

12 Why. Because he knew it didn't have anything to do with the

13 permit. He did it with the first three and he told why,

14 because he wanted to make it look like he was being

15 successful under the pennit. Once he got down here and he

16 realized oh, no, I'm too far out of the area, he tells you I

17 don't want to draw anymore attention to it. I don't want,

18 you know, don't want it to now look too successful.

J9 Interesting.

20 Mr. Haeg's own behavior tells you he didn't have any

2 J belief at all that he was operating under this permit, So,

22 yes, it's true, it tells you that -- Jread the above

23 conditions listed and Junderstand that violation of these

24 conditions is a misdemeanor under thesecouple subsections ~.

25 or based on these authorities. These statutes. The problem
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is ifwe would have charged Mr. Haeg with permitting these

2 permit violations out here. Mr. Robinson's argument at that

.3 point would have been you can't charge him with a permit

4 violation. The permit only applies in the control zone.

S Ladies and gentlemen, based on the evidence thatyou've

6 heard. based 011 the law as the court's instructed you, it's

7 very clear. Permit only applies here. Predator control as

8 authorized by the State of Alaska, as -- authorized control

9 by this permit only applies here, As you heard from -- ML

10 Spraker put it best. You leave the permit at the boundaries,

II ML Hacg in reality only accepted the authority of the

12 permit on three different occasions. The threeoccasions he

13 new into the boundaries. When he flew out, each time he

14 Ilcw out he left the conditions and the authorities, the

15 penaities, the punishments for that permit. And as he told

16 you out here it'sa violation ofthe huntinglaws to takea

t7 wolf same day airborne, And as he told you, he knew that at

18 the time, as he knows it now. He knowingly violated a

19 hunting regulation. The hunting regulation that says you

20 cannot take a big game animal, including a wolf, the same day

21 you're airborne, That's what the evidence in this case tells

22 you beyond a reasonable doubt. Don't let Mr. Robinson

23 confuse you as to the application of the pennit, and the

24 interaction of Mr. -- that - he tries to tell you is what

25 should apply down here. It doesn't apply down there.
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I He tries to tell you this issue of -- it'sjust like a

2 limited entry pennit. You're fishing under that and you go

3 fish in anotherarea,or whatever,and you want to call it

4 sport fishing, you'renot doing sport fishing, you're not

doing subsistence, you'restill doing commercial. There's a

6 great difference. The activity is defined by the intent

7 there. And here the activity, predator control, and so it

8 doesn't matterwhere you'regoing, you're commercial fishing.

9 Here the activity is defined by the geographic area,

10 Predator control in that -- is in thatareaonly.

11 As you heard, you can have this predator control permit

12 and you could go try and take a wolf over in 19-A -- I guess

13 not this one. but the one that was issued for this areathis

14 year. You can go into anotherareathatauthorizes predator

15 control and you have no authority to take a wolf same day

16 air. You've got to be asking, why is that the case if this

17 is a penni!' and I'm authorized to take the penn it -- or take

18 a wolf, same day air with the permit, then Mr. Haeg or anyone

19 else would be able to go to any predator control area they

20 want to take a wolf and it not be a problem,

21 The -- what is clear, ladies and gentlemen, is that Mr.

22 Haeg was engaged in hunting. Now you've heard Me. Spraeg -­

23 or Mr. Spraker -- excuse me. Mr. Buist, we triedto go

24 through this discussion and they both really got stumped when

25 it came down to the real issue. I mean consider their
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I testimony and what came out through their testimonyis that

2 both the hunting and trapping laws and regulations can apply

3 to the same activity, the same conduct. And both of their

4 analysis was theiropinions for different reasonswas it's

5 the hunter that gets to decide am I hunting for wolves or am

6 I trapping for wolves. But neither one of them could tell

7 you when it comes to violating the regulations which areyou

8 violating, As Mr. Spraker told you and what we know is it's

9 law enforcement who determines which regulations, what rules

10 are applicable to you when a violation has occurred.

II And that's what ML -- that was Mr. Spraker's response.

12 It was also Mr. Buist's. He says, I don't know, I guess

13 that's up to law enforcement. And that's the situation here,

14 if you want to consider -- if you think in any way Mr. Hacg

15 was trapping down there as opposed to hunting for wolves.

16 I'd point out the evidence says that certainly there's no

17 issue at all about trapping as to the first wolf, the second

18 or the third, the fourth, The fifth wolf. It's not until

19 after that fifth wolf is taken on the fourth •• after four

20 days of illegally taking wolves by hunting them from the air

21 that they finally set up a trap set. And so that's what you

22 have to look at as the intent. And what the intent is based

23 on all the other conduct. Sure, they fly over the trap and

24 snare set on the final day that he's charged, On the 20th -­

25 the 23rd, and that relates to Count V, and they take four
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I more wolves, and I'm sure they probably did, They probably

2 looked to see if there was any in the traps and snares,

3 That's what they told you they did, and it makes sense, Just

4 because they hadset trapsand snaresout doesn't mean that

5 they're no longer hunting, The trapping, You look at do

6 both sets - would both sets of regulations apply to the

7 conduct.

8 The conduct is they shot a wolf - no, they shot four

9 wolves from the air. They can be charged under either. In

10 this case they're charged for violating hunting regulation.

II That's the hunting aspect of same day airborne, And as Mr.

12 Haeg tells you -- told you from the stand, under oath, he's

13 guilty of same day airborne,

14 Ladies and gentlemen, Mr. Haeg is guilty of each of the

15 offenses for which he's charged, and that's what the evidence

16 tells you in overwhelming fashion. That despite Mr. -- what

17 ML Haeg would call any of his activities, it was not

18 authorized, it was not -- it's not legally predator control

19 so even if that's what he wants to call it, it doesn't apply.

20 His conduct was hunting wolves, same day airborne on March

21 5th, March 6th, March 21st, 22nd and 23rd. He's guilty of

22 each of those offenses, He was hunting as a big game guide,

23 not -. and he doesn't - and we've discussed that and the law

24 doesn't require that he's guiding at the time, but as a guide

25 he's held to the standard of if you're a guide you cannot
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knowingly violate hunting laws and regulations relating to

2 same day airborne. Hunting same day airborne. And that's

3 what he did on each of those five occasions, and he's guilty

4 of same day airborne hunting wolves. or being a guide

5 knowingly violating hunting regulations prohibiting same day

6 airborne hunting of wolves 011 Counts I through V. Thank you.

7 THE COURT: Thank you. Mr. Leaders. All right, ladies

8 and gentlemen, I have another step now. It's not as big a

9 stack, but 1do have some more instructions to read to you

10 before we can dismiss the alternates and begin deliberations.

I I Do you want a moment to like stand up or use the restroom or

12 anything before I start reading these? Otherwise.....

13 MR. ROBINSON: I would like to have

14 THE COURT: I'm sorry?

15 MR. ROBINSON: I would like to have a bathroom break.

16 THE COURT: Okay. Why don't we take five minutes, is

17 that enough time?

18 MR. ROBINSON: That's fine.

19 THE COURT: Smoke fast.

20 (Off record)

21 THE COURT: We're back on record, the parties are present

22 and the jury is also present. All right.

23 0017

24 (Court reads final jury instructions and excusesjury

25 for deliberations)
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I 0155

2 (Off record)

3 THE COURT: All right. We're back on record, the parties

4 are present and the jury is present. Mr. Parker, you gave me

a note that indicated that you all had reached a verdict?

6 THE FOREPERSON: Yes, Your Honor, that's correct.

7 THE COURT: Okay. And the verdict forms you put in this

8 folder and gave to me, is that correct?

9 THE FOREPERSON: n13t's correct.

10 THE COURT: Okay. All right. Verdict reads as follows.

I I Count I, we the jury find the defendant David Haeg guilty of

12 unlawful acts by a guide, same day airborne, as charged in

13 the information.

14 Count II, we the jury find the defendant David Haeg

15 guilty of unlawful acts by a guide, same day airborne, as

16 charged in the information.

17 Count III. we the jury find the defendant David Haeg

18 guilty of unlawful acts by a guide, same day airborne, as

19 charged in the information.

20 Count IV, we the jury find the defendant David Haeg

21 guilty of unlawful acts by a guide, same day airborne, as

22 charged in the information.

23 Count V, we the jury find the defendant David Haeg

24 guilty of unlawful acts by a guide, same day airborne, as

25 charged in the information.
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I Count VI. \\'C the jury find the defendant David Hacg

2 guilty of unlawful possession of game as charged in the

3 information.

4 Count VII. we the jury find the defendant David Hacg

5 guilty of unlawful possession ofgarne as charged in the

6 information.

7 Count VIII. we the jury find the defendant David Hacg

8 guilty of unsworn falsification as charged in the

9 information.

10 Count IX, we the jury find the defendant David Hacg

I I guilty of trapping in a closed season as charged in the

12 information.

13 Count X, we the jury find the defendant David Haeg not

14 guilty of trapping in a closed season as charged in the

15 information.

16 Count Xl, we the jury find the defendant David Haeg not

17 guilty of failure to salvage game as charged in the

18 information. It's dated today's date and signed by Mr.

19 Parker.

20 Mr. Leaders and Mr. Robinson. do you want the jury

21 polled?

22 MR. ROBINSON: Sure.

23 THE COURT: All right. Polling the jury, what that means

24 is I'm going to ask each and every one of you individually if

25 those verdicts as I read them were your verdicts.

- 1034 -

I 0176

2 (Court polls jury - verdicts unanimous)

3 0196

4 HIE COURT: Anything else before we excuse the jury?

5 MR. LEADERS: Not from the state, Judge.

6 THE COURT: Okay. Ladies and gentlemen of the jury,

7 thank you very much. I know this has been a long and

8 difficult week for all of you and I appreciate your time and

9 your patience as I'm sure the parties do also.

10 0206

II (Tape malfunction)

12 0223

13 (Off record)

14

15

16

17

18

19

20

21

22

23

24

25
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- 1037 -

2

In fact, the United State's Supreme Court unanimously

explained in the case called Pruden(ph) 515 U.S. 510, that

the historical foundation for recognition of the principles

that a jury detennination that the person was guilty of every

element ora crime which he was accused of beyond a

reasonable doubt. Extends down through centuries of common

law that to guard against the spirit of oppression and

tyranny on the part of the rulers, and is the great bullwork

of our civil and political liberties, trial by jury has been

understood to require that the truth of every accusation

should afterwards be confirmed by unanimous (indiscernible)

of 12 of the defendant's peers.

In this case the court [sic] is trying to have the court

determine whether or not Mr. Haeg is guilty of an alleged

crime of big guided same day airborne hunting of moose back

in 2003 without giving him an opportunity for ajury to

- 1039 -

Supreme Court cases starting with a case called

2 (indiscernible) Winship. Actually it's 397 U.S. 358 decided

3 back in 1970, up through at least another case called

4 Apprendi versus New Jersey which is 530 U.S. 466 in 2000.

5 where the court seemed to say that for purposes of

6 sentencing, if somebody is going to be accused of a crime

7 that that cannot be considered for purposes of sentencing

8 unless there's been a determination beyond reasonable doubt

9 that the crime was committed.

10

II

12
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20
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I PROCEEDINGS

2 4MC-05-23/Side A

3 0000

4 THE COURT: .....State of Alaska at McGrath, Judge Murphy

5 presiding. Today is Thursday, September 29th at 1:00

6 o'clock, and we're here in case number 4MC-04-024 CR, State

7 of Alaska versus David Haeg, Mr. Haeg is present here in

8 court along with Mr. Robinson. Mr. Leaders is present for

9 the state. We're here for sentencing this afternoon. Before

lOwe begin gentlemen, there was a media request, just so that

I I you both know. The young lady from the local radio station

12 is present in the courtroom and asked if she could digitally

13 record. I told her as long as it didn't interfere with the

14 court's recording equipment that she was free to do that.

15 Anything else we need to take up before the state calls their

16 first witness?

17 MR. ROBINSON: Yes, Your Honor. I would -- my

18 understanding is the state intends to put on some form of

19 evidence in an accusatory manner that would accuse Mr. Hacg

20 of big game guide, same day airborne hunting of moose, in

21 September ofl003. And I don't believe that for purposes of

22 sentencing that that's permissible under the due process

23 clauses of both the United States Constitution and Alaska

24 Constitution.

25 There have been a number of Supreme -- United State's

- 1038 -

I decide that question. And if the purpose of it is to enhance

2 the sentencing for Mr. Haeg in this case then he should have

3 been given the opportunity to have that question presented

.4 before a jury to determine whether or not that is appropriate

5 to use as an enhancement factor, or what people call them

6 nowadays a sentencing factor, which is still an accusation in

7 this case as to whether or not he was guilty of this offense.

8 So we think that if the court allows Mr. Haeg - I mean Mr.

9 Leaders to proceed in this sentencing with a charge or an

10 accusation or a crime, then that should have been something

II that he took before a jury so that Mr. Haeg had an

12 opportunity to have ajury trial. And, of course, he's never

I3 been charged with that offense, And it would be, as we read

14 the cases from the United State's Supreme Court, denial of

15 his due process rights. That protects the accused against

16 conviction except upon proof beyond a reasonable doubt of

17 every necessary element that constitutes the crime for which

18 he's charged.

19 It isn't fair for you to have to look at this as a

20 preponderance of evidence and if he's been accused of a crime

21 the real standard of the burden of proof is proof beyond a

22 reasonable doubt. If that is the standard then he would be

23 entitled to have a jury rather than a judge make that

24 determination, And here we are. I think that would be a

25 serious violation of his due process rights under both the

- 1040-
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STATE OF ALASKA V DAVID HAEG 4MC-04-24 CR
state and federal constitutions if now the state is going to

2 pUI on evidence to convince you under a whole dilTcrcnt

3 standard whether or not, one, he wac; guilty of this offense:

4 and two, it should be used as some factor to enhance

.5 sentencing.

6 THE COURT: Mr. Leaders?

7 MR. LEADERS: Thank you, Judge. Judge, the state's not

8 asking the court to find whether or not Mr. Haeg should be

9 convicted ofthe con -- for -- ora criminal offense for the

10 conduct from September, 2003. The evidence the state is

II going to present is that he did unlawfully assist in the

12 laking of moose by same day airborne by flying and

13 identifying the location of the moose, allowing his clientele

14 who were on the ground, to know the location and take the

15 moose with his assistance from the air.

16 He has not been charged. The matter is being presented

17 to the court for consideration as to other bad act, other

18 conduct that probative -. which is probative for the court's

19 determination of appropriate sentence in this case.

20 The -- there is a long line of cases in re Winship

21 through Apprendi that do discuss the requirements for finding

22 a defendant guilty, first of all; and his due process rights.

23 And then with more recent cases such as Apprendi regarding

24 sentencing as to the type of evidence and -- that must be

25 presented to ajury before a court can enhance maximum

- 1041 -

I sentences. We're not seeking to enhance any maximum sentence

2 in this case. We're not trying to get him sentenced for the

3 moose offense. We're not going to seek a sentence outside

4 the permissible, maximum sentence that the court can impose

5 in this case. We're not even actually going to be seeking

6 the maximum sentence the court can impose based on the facts

7 solely of cases and the charges on which he was convicted.

8 But it's the type of evidence that coutts have long

9 considered and can consider. And they -- the courts can

10 consider it, whether or not it is verified information for

I I sentencing purposes. The court can apply a preponderance of

12 the evidence and determine whether or not the evidence, as

13 presented, is sufficient to cause the court to view the

14 totality of Mr. Haeg's conduct not only in the case in which

15 he was convicted of and being sentenced for, but whether the

16 totality of his conduct warrants what the appropriate

17 sentence should be in light of other factors.

18 It's something that is routinely done. It -- the case

19 law in Alaska is well established that the court -. the state

20 can present uncharged conduct. The state - the court can

21 even consider, according to the case law in the state of

22 Alaska, evidence presented to ajury which the jury

23 determines was not sufficient to convict an individual beyond

24 a reasonable doubt. The court can ignore a jury's verdict »

25 not ignore, but take into consideration ajury's verdict on

• 1042 -

( Aurora Court Reporting :

an acquitted charge. hut nonetheless. view the evidence under

2 the lesser standard of preponderance of evidence III -- for--

3 enhance -- to take that evidence into consideration in

4 sentencing an individual if he was convicted on other charges

5 in that same trial. It's a similar process here, it's a

6 similar process that happens with any type of sentencing

7 hearing. Under Mr. Robinson's argument the only evidence

8 that could ever be considered is only if an individual has

9 been convicted or not, and the case law is well established

10 when presenting aggravators that a -- it doesn't require even

II charges to have been filed or considering such aggravators as

12 to whether or not there was prior assaultive conduct or not,

13 or it doesn't -- it certainly doesn't require ajury verdict

14 on that issue.

15 This is not an issue where the Apprendi line of cases

16 applies because the state is not seeking to enhance what

17 would otherwise be maximum sentences that are allowable for

18 Mr. Haeg.

19 THE COURT: Mr. Robinson, it's your motion. If you want

20 to .....

21 MR. ROBINSON: Well, it's a little incredulous to believe

22 that the state is now presenting this evidence to prove the

23 commission of a crime as a prior bad act. I mean that

24 obviously is the only reason that they are presenting this

25 evidence, to try to prove that there was a prior crime

- 1043 •

I committed by Mr. Haeg that the court should consider in

2 sentencing him. But what Mr. Leaders doesn't understand is

3 that even since Apprendi the United State's Supreme Court has

4 looked at sentencing guidelines in the federal court and

5 thrown them out. Even for things that weren't necessarily to

6 be considered by the jury to determine because these are

7 facts upon which the defendant has never had an opportunity

8 to defend against. And as in this case, it -. the question

9 is -- the court made clear in Winship that the reasonable

10 doubt requirement has a vital role in our criminal procedure

11 for the following reasons, and those reasons are in fact the

12 possibility that a defendant may lose his liberty upon

13 conviction; and certainly would be stigmatized by the

14 conviction and also for the purposes of if he faces

15 punishment then if the court is going to use a prior bad act

16 in terms of a crime, then there has to be some determination

17 beyond a reasonable doubt that that crime was committed. And

18 you, unfortunately, can't be in that position when he had a

19 right to have a jury to determine whether or not there was a

20 commission of an offense back in September, 2003, Because

21 you would just be looking at it as a preponderance of

22 evidence -- or clear and convincing evidence standard or

23 something beyond the reasonable -- something different than

24 beyond a reasonable doubt standard.

2S So -- I mean the problem is that prosecutions all over

- 1044-
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MR. LEADERS: I (indiscernible).

THE COURT: That's the mike for the speaker phone, so

you'll probably have to move up. Mr. Robinson, if you want

to come up at this time, that's fine.

MR. ROBINSON: No, I'll come over when I get ready to

question him. If! can hear ....

THE COURT: Okay. That's fine.

MR. ROBINSON: .....him from here, that's .....

THE COURT: You should be able to hear him, I think, from

there. It's just that the -- him hearing us might be a

little tricky. Mr. Elinor, before we begin I need to swear

you in. Do you want to raise your right hand, please.

(Oath administered)

MR. ELLNOR: I do.

THE COURT: Okay. Go ahead, Mr. Leaders.

MR. LEADERS: Thank you.

MARKELLNOR

called as a witness on behalf of the plaintiff, testified

telephonically as follows on:

6 the...

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I THE COURT: Hang on just a moment. I'm going to put you

2 on the speaker phone, okay. Hold on. Mr. Elinor. this is

3 Judge Murphy, can you hear me okay?

4 MR. ELLNOR: Yes. I can.

THE COURT: Okay. Yeah, you're probably going to--

there, then it's not there, and it won't make any difference

or not.

MR. ROBINSON: Well, I don't know whether it's a question

whether the evidence is there or not, it's just a question of

whether or not it's admissible in terms of sentencing

procedure. It's not a question of whether or not you think

15

America now arc faced with this problem since Apprcndi

2 through the latest Supreme Court cases concerning ".'hat is

J proper evidence that you would usc in the sentencing to

4 enhance sorneone's sentence. And it just doesn't seem fair as

-- it's a substantive due process question as well as a

6 procedural. (Indiscernible) to both fairness for purposes of

7 (indiscernible) fairness tor purposes of procedure that--

8 that if the state wants to use a prior crime -- they can use

9 a prior conviction, there's no problem with that, but if

10 there is no conviction and all they want to do is just put on

II evidence for the sentencing judge to determine whether or not

12 that occurred, it denies him due process under the law

13 because he should have a jury make that determination as to

14 whether the crime was committed, not ajudge.

THE COURT: What I'm going to do, I'll take the issue

16 under advisement. I'll let the court -- the state proceed at

17 this time. If it's something I decide shouldn't be

18 considered, I won't consider it. I can make that

19 determination. I'll hear what the evidence is. If it's not

20

21

22

23

24

25

- 1045 - - 1047-

I at the end that the state has proved something. I DIRECT EXAMINAnON

2 THE COURT: Well, if it's -- if it hasn't proved anything 2 BY MR. LEADERS:

3 then it doesn't matter whether it's admissible or not. If it 3 Q Mr. Elinor, where are you testlfying from today, sir?

4 hasn't proved something then I'll make a decision as to 4 A I live in New Albany, Indiana.

5 whether it's admissible. If I determine at that time it's 5 Q Okay. And, sir, have you been to the state of Alaska at

6 not, then I will. I'm just -- I'd rather proceed at this 6 any time?

7 time then stop and make a decision now. I can look at it 7 A Yes.

8 later after we've -- because I know that I'm not -- I'm going 8 Q When was the most recent time you've been to Alaska?

9 to hear everything, I'm going to need to think through it 9 A The first of this month, the 1st of September.

10 anyhow, and I can do that all at the same time and make that 10 Q Okay. Were you here as well back in September of2003

II determination at that time. So I'm not going to exclude at 11 in Alaska?

12 this point, I'm going to take the issue under considerations 12 A Yes. Yes, I was.

13 -- under advisement until later. Okay. Mr. Leaders, are you 13 Q And what was your purpose for being in Alaska at that

14 ready to proceed? 14 time?

15 MR. LEADERS: Yes, Judge. Andjust for the court's 15 A I was on a moose hunt. Moose, caribou and grizzly bear,

16 information, the state has three telephonic witnesses and 16 kind of combination. Ken Powers was my outfitter and

17 then Trooper Gibson [sic], who testified (indiscernible). 17 flew us into Under Hill, Alaska.

18 THE COURT: Which do you want to do? 18 Q Okay. Under Hill -- the Under Hill Creek or river area

19 MR. LEADERS: We'll have a telephonic number, this is 19 of Alaska, is that correct?

20 Mark Elinor, E-I-I-n-o-r. 20 A That is correct.

21 THE COURT: Do you have the phone number? 21 Q Game management unit 19? Do you recall if that's where

22 MR. LEADERS: Yes, it's 812-949-8093. 22 you were hunting?

23 (Pause) 23 A I don't know. I have the -- I had a GPS transponder

24 (Whispered conversation) 24 with me.

25 (Court on phone with witness) 25 Q Okay.

- 1046- - 1048-
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A And I made a note of the -- where -- where I was, so it

2 was north 61 degrees by 25.297 degrees -- or minutes.

3 and then west 54 degrees, 22.157 minutes of -- that's

4 what my OPS transponder said and that's what 1wrote

down.

6 Q Okay. Out on the west sidc of the Alaskan range, is

7 that correct?

8 A That is correcl.

9 Q Kind of south of McGrath, Alaska?

lOA I don't know exactly about that.

I I Q Okay. Fair enough. And you were there -- you indieatc

12 Ken Powers was the guide that was conducting your hunt?

13 A He was the outfitter. Yes, I had -- we were with two

14 other.. ...

15 Q Outfitter.

16 A ..... boys. Corky, that was his nickname, I don't even

17 know his real name. Cork)' and Dale Payne, that was

18 Pete's guide and Corky was mine.

19 Q Okay. How long were you there hunting?

20 A We were there from -- let's see, I guess we flew in

21 August the 31 st and started hunting then September the

22 Ist, until we left, 9-9.

23 Q Okay. And....

24 A Eight days.

25 Q Excuse mc?

- 1049-

I

2

3

4

5

6

7

8

9 Q
10

II A

12 Q

13 A

14 Q
15 A

16

17

18 Q
19 A

20

21 Q
22 A

23 Q
24

25 A

woods in the dark. So anyways we did that. And the

next morning my guides and I -- Pete -- Pete just laid

there, he was exhausted, at the flight camp. And

anyways, we -. we went back up and picked up all the

meat and brought it back to the camp. The two guides

went back and brought the head back. I suppose thcn on

thc 5th I started hunting thc gut pile and Petc was back

up on the ridge spotting.

So you -- on the 5th you began hunting the gut pile of

that caribou?

That's correct.

And why was that?

That's what -- pardon me?

And why?

Why? Because they had seen -- they had seen a grizzly

bear and that's what Pete had gone after, so we knew

that there was a grizzly bear in the area.

Okay.

So, you know, that's a perfect setting to take a grizzly

bear when you have a -- a caribou gut pile ....

Right.

..... in a griz -- grizzly area.

Okay. What happens then on the 5th as you're hun .­

explain what you mean you hunted the gut pile?

Well, I was up on a ridge. I don't know, some 500 yards

- 1051 -

away from the gut pile, and just glanced that -- that

area to see if the grizzly bear would come out to eat.

Okay. So you're looking through your binoculars and

spotting scope to try and find the grizzly?

That's correct. Now at 8:00 a.m. -- or real close to

that, things became real interesting. A plane flies

over me and circles the grizzly ~- where we think the

grizzly is, behind the gut pile, and he -- the plane

just circles it, you know. And -- and I thought why in

the world would somebody do this to me, you know. So-­

because, you know, he's keeping the bear from coming

out.

Q Okay.

A So that was 8:00 a.m., okay. At 7:30 p.m. the plane

comes back again and he circles •• circles me again,

okay. Everything's the same. And about 7:45 or so I

hear the plane circle, make -- make a long circle, and 1

think, well, you know, he's over there by Pete now. As

I say, 1 can't see the plane, but I can hear -- you

know, you can tell about where things are. And I -- you

know, so I don't think too much of it but at8: 15 the

plane actually lands. Okay. And then in about 15

minutes the, you know, it's up again. I hear the plane

take otT again. So, you know, I go back to camp, Pete

comes back to the camp. When I get back there Pete, he

- 1052 •

I

2

3 Q

4

5 A

6

7

8

9

10

11

12

13

14
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16

17

18

19

20

21

22

23

24

25

I A Go ahead.

2 Q Can you explain to the court I guess what occurred

3 during your hunt?

4 A Yes. Let's see. We started hunting on the 1st.

Everything was fine. The 2nd we didn't see anything,

6 but on the 2nd we saw some game moving around, saw a

7 couple car -~ small caribou. And things were, you know,

g looking very promising. On the 3rd Pete's guide saw a

9 grizzly bear and went after him, but he ended up with a

10 caribou. A nice caribou, and Pete actually -- Pete

I I Rivera, he actually shot the caribou.

12 Q Okay, now Pete Rivera is a friend of your's?

13 A Yes, he -- he and I were hunting together.

14 Q Okay. Go ahead. So Pete shot a caribou on the 3rd of

15 September in 2003?

16 A That is correct.

17 Q Okay.

18 A Okay. So then we meet back at camp again and - well,

19 actually my guide and I, we walked over toward where we

20 heard the shot and hooked up with Pete and his guide, to

2 I help them, you know, gct the caribou back. But by the

22 time we got there it was getting dark and we simply

23 quartered the car -- skinned the caribou. quartered it

24 out and left everything there and hightailed it back to

25 the camp because, you know, it's not safe to be in the

. 1050 -
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- 1053 -

I away from him, so -- you know, just cir -- making a long I

2 circle and just pushed the moose away. Now, as you 2 Q

3 know, it's difficult to walk in Alaska out in the bush, 3 A

4 so every mile takes -- that you push an animal away from 4 Q

5 you, it takes probably an hour to get there. And then 5 A

6 you have to take an hour -- figure an hour to pack., 6 Q

7 MR. ROBINSON: Objection, specula -- wait a minute. 7

8 THE COURT: Let's keep on point here. 8

9 MR. ROBINSON: Speculation. 9

10 THE COURT: And that's sustained, I'll ignore it. lOA

II Q Okay. As to your experience how long does it take when II Q

12 you're stalking moose to travel about an hour, or about 12 A

I3 a mile? 13 Q

14 A It was an hour. Every mile -- well, every mile that we 14

15 could see it took us roughly an hour to walk there. 15 A

16 Q Okay. So.. 16 Q

17 A I mean that was our rough area. When I was walking the 17 A

18 creek bed from the caribou gut pile to our camp it was 18

19 just -- just a tad over a mile, and the first night -- 19

20 now creek bed walking is easier than walking through the 20 A

21 -- the brush. And we walked it the first night in about 21

22 50 minutes. The -- after I got in halfway decent shape, 22

23 after the end ofthe nine days, I walked it in about 40 23

24 minutes, so. 24

25 Q Okay. Well, let's get back to kind of what was 25 Q

- 1054 -

is just so angry he can hardly stand it. He said he saw

2 a 60 inch moose, at least or what he thought..

Veer away, and did it leave the area?

Well, he veered away, circled my bear and then left.

Okay. The -- and you -- okay, you were on a ridge you

said?

Yes, 1was up on a little knoll or ridge, whatever.

Okay. The -- were you able to see clearly the plane

that was circling over your area?

Yes. Yes. Yes, I could see it perfect.

What -- could you -- was there anything particularly

descriptive about the plane?

Yes, we nicknamed him Batman because he had a bat wing

- 1055 -

on the -- the tail of it.

A bat wing? What do you mean?

Yeah, a bal. Like -- like Batman.

Okay. Like a Batman type insignia?

Yeah. Yeah, we called him Batman.

Okay. The -- when you talked with Pete later that

evening did Pete describe the plane that had been -- as

he desc -- indicated to you herding the moose away from

him?

Yes, he did.

And how did he describe that plane?

He called him Batman. Now at this time..

So did you guys compare the plane? Did they seem to be

the same?

Yes.

Okay.

At this time -- at this time Dale told us that the guy's

name was Dave Haeg....

MR. ROBINSON: I'm going to make the same objection...

..... that was flying the plane.

MR ROBINSON: .....as hearsay.

THE COURT: Okay.

MR. ROBINSON: That Dale said that., ..

THE COURT: I understand.

Okay. So Dale told you that it was whom?

- 1056 -

5

I happening there, Mr. Elinor.

2 A Okay. so anyway, Pete was upset about the moose being

3 pushed away from him, so the 6th ..

4 Q Let me ask you this, Mr. Elinor. Can you -- this plane

that circled over the gut pile, were you visible to this

plane?

Oh, yes, I know I was.

Why do you say that?

Well, my guide and I -- we did not have anything

chambered in our rifles, but Corky, he said, you bring

your gun up at the same time I bring my gun up and see

what happens. And we just brought our gun up and aimed

it toward the plane, and he veered away from us. So I

know he could see me.

6

7 A

8 Q

9 A

10

11

12

13

14

15 Q
16 A

17 Q
18

19 A

20 Q
21

22 A

23 Q
24

25 A

MR. ROBINSON: Objection.

THE COURT: Mr. -- just..

MR. LEADERS: Hold on a second, Mr. Elinor.

MR. ROBINSON: I'm going to object to what Pete had to

MR. LEADERS: What basis?

MR. ROBINSON: It's hearsay.

MR. LEADERS: This is a sentencing hearing, Judge.

According to the rules of evidence the evidence...

MR. ROBINSON: Yeah, but (Indiscernible) that's ..

MR. LEADERS: The -- those evidence rules don't apply.

He can testify about hearsay.

THE COURT: He can, I'll give it the weight it's due.

MR. LEADERS: Right. I understand that.

MR. ROBINSON: Well, that's precisely the problem we have

with proof beyond a reasonable doubt, (indiscemible)and

that's precisely the problem.

THE COURT: I understand. I understand. I understand

the issues. Go ahead.

Q So, Mr. Elinor, you saw Mr. Rivera that night and he was

upset and you were telling us why. What did Mr. Rivera

tell you?

Well, he -- he said that this plane pushed this moose

3

4

6

7 say.

8

9

10

II

12

I3

14

15

16

17

18

19

20

21

22

23

24

25 A
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It had earlier buzzcd you over the bear?

That was the first thing he did.

Okay. What -- did you observe which -- was it the sarne

plane that had done -- that had buzzed you thc day

- 1059 -

A On the 7th the plane buzzed me a.m. and p.m. I never

saw the grizzly bear. I saw where the grizzly bear was.

We went down in and saw the actual pawed up place where

the bear had been, you know, rooting and was kind of

just mad, so that's the only thing I can figure.

Okay. Anything else?

The grizzly bear did eat the entire remains of the gut

pilc so ..

Okay. Let me ask you. Did you have any more contact

with this plane or experiences with it after the 7th?

He -- from thc 7th, Jet's see. No, I don't guess I did.

After - after the 7th I don't guess I did.

Okay. Let mc ask you. Back on the 6th, this is the

date you said the plane carne a few -- a couple times and

there were gunshots after the first two times, and then

there were later multiple trips, right?

That is correct.

6

7

8

9

10 Q
II A

12

13 Q

14

15 A

16

17 Q

18

19

20

21 A

22 Q
23 A

24 Q

25

Dave Haeg. I think it is.

Okay. I guess any other problems throughout the hunt or

anything else happen?

Oh, yes. yes. That was just on the 5th. On the 6th at

7:30 in the morning he buzzed me again and -- and my

grizzly bear, and then I hear the plane buzzing in the

background. and then he leaves. And about 30 minutes

later I hear a gunshot, and then 15 minutes I hear the

plane buzzing in just kind of the same area, but, you

know -- you know. over a little bit. And I hear the

plane buzzing again and thcn I -- he leaves, in 30

minutes I hear another shot. And then I hear the plane

back and about 15 minutes then he lands. And so that's

-- you know, he starts hauling meat out then because I

figured -- I can only assume that he shot

MR. ROBINSON: Objection,

..... the moose.

MR. ROBINSON: Whoa, whoa, whoa.

MR. LEADERS: Okay, wait a second, Me. Elinor, there's an

THE COURT: That is speculation, Let's ..

MR. ROBINSON: That's just speculation.
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objection.

MR. ROBINSON: I'm going to object again unless he has

some personal knowledge or was able to see what was going on

and if not then it's ..

I A

2 Q

3

4 A

5

6

7

R

9

10

II

12

13

14

15

16

17 A

18

19

20

21

22

23

24

25

before, this plane you called the Bat plane, or Batman?

Yes. Yeah, Batman, it was the same plane.

Okay. Did you talk with Me. Rivera about what had

occurred after -- or there on the 6th?

THE COURT: I know, there's a sustained..

MR. ROBINSON: I know, I mean this is to make an

Oh, yeah.

And did .....

Yeah.

Okay. Did Me. Rivera have the sarne observations that

you did?

MR. ROBINSON: .....hearsay as to what Me. Rivera told

MR. ROBINSON: Objcction.....

MR. ROBINSON: Asked and answered.

THE COURT: A running objection to the hearsay, I

And did he also -- what plane did he observe engaged in

that conduct?

MR. ROBINSON: Right.

Okay. You and Me. Rivera talked about it and he had the

same observations?

I

2 A

3 Q

4

5 A

6 Q
7 A

8 Q
9

10

11 A Yes, he .....

12

13 him.

14

15

16 impact., ...

17

18 understand that.

19

20 Q
21

22 A Yes.

23 Q
24

25

MR. LEADERS: Sure, I'll go through some questions.

MR. ROBINSON: May I have it stricken from the record?

THE COURT: Okay.

And then the plane leaves and comes back several times,

is that correct?

Me. Elinor, after the second time the plane has come -­

buzzed, circled the area and the second time you heard a

gunshot, about 15 minutes later the plane returns and

lands, correct?

That is correct.

I'm going to - I'm going to say it's about.. ..

MR. ROBINSON: Objection.....

..... 15 minutes to a half hour trip, something like

that.

MR. ROBINSON: Objection. It sounds more like

Yes, that is correct.

Okay. Any estimation as to kind of the timing between

the plane leaving and coming back? How long was taken

between those landings?

You know, I can't hardly remember that. You know, we're

going back two years now.

Sure.

speculation. He says he can't remember.

MR. LEADERS: Hc has a basis to speculate, Judge, he was

2

3

4 Q

5

6

7

8 A

9 Q
10

11 A

12 Q

13

14

15 A

16

17 Q
18 A

19

20 A

21

22

23

24

25 there. He's just trying to recall.
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I A Batman's.

2 MR. LEADERS: This is as to the 6th.

3 THE COURT: That .- did ..

4 MR. ROBINSON: Asked and answered.

5 MR. LEADERS: I asked ...

6 THE COURT: He had the same observations, he had the same

7 plane. I get it.

8 MR. LEADERS: Okay.

9 THE COURT: Let's move on.

10 Q The ...

II A Now Dale .. Dale Payne told us that this wasn't the

12 first time that he had done it..

13 MR. ROBINSON: Objection. The same objection as to Dale

14 Payne.

15 THE COURT: I understand.

16 A ... the previous year.

17 MR. ROBINSON: Hearsay I guess.

18 Q So throughout that Mr. Payne was indicating that it had

19 happened prior in his experience?

20 A Yes. Right.

21 Q Okay. Now ....

22 (Whispered conversation)

23 MR. LEADERS: I have no further questions for Mr. Elinor.

24 THE COURT: Okay. Thank you, Mr. Leaders. Mr. Robinson?

25 MARK ELLNOR

- 1061 •

( Aurora Court Reporting )

I can't .- I don't know what Corky was wearing. I don't

2 know whether he had camo 011 or not.

3 Q Do you remember being interviewed on -- let's sec.

4 think it was September the 18th. No, January 15th,

S 2004, do you remember being interviewed by an Alaska

6 state trooper by the name of Mitch Doerr?

7 A Yes.

8 Q All right. And do you remember in that interview asking

9 you what you guys were all in in terms of camouflage

10 dress?

II A No, I do not.

12 Q So ifin that interview with Mr... with Trooper Doerr

13 on January 15th, 2004 where he asked you .. or he says

14 to you, because you guys .. you guys all in camo. And

15 your answer was, ah, yeah. I had a orange beanie top

16 on, a red beanie top -- or red beanie top. Do you

17 remember telling him about being dressed in carno?

18 A No, I do not. I -- I do know that I had a fleece

19 jacket. I have a fleece jacket that I wear all the time

20 and I have fleece .. zip mountain hardwear pants that I

21 wear all the time.

22 Q So if it's in the rec....

23 A I didn't... ..

24 Q So if it's in the recording .. do you know that that

25 January 15th, 2004 interview with Trooper Doerr was

·1063·

testified as follows on:

2 CROSS EXAMINATION

3 BY MR. ROBINSON:

4 Q Mr. Elinor, can you hear me?

A I can hear you fine.

6 Q Oh, good.

7 THE COURT: Okay. Sometimes it doesn't work, sometimes

8 it docs.

9 MR. LEADERS: Yeah.

10 Q On the 5th of September of 2003 how were you dressed for

I I your hunt?

12 A How was I dressed?

13 Q Yeah.

14 A Well, I had .• I had an orange backpack and then I had

15 basically black, you know, fleece jacket and pants on.

16 But I had a bright orange back plack -- backpack and I

t 7 know anybody can sec me.

18 Q So you had a backpack that was orange and what else?

19 A A black fleece pants and jacket.

20 Q Black fleece?

21 A I had a •• yeah. I also had a red toboggan on.

22 Q All right. Did you have any camouflage dress on at all?

23 A No.

24 Q What about your guide, Mr. Corky?

25 A Corky. You know, I don't know what Corky had. I·· I

·1062·

I

2 A

3 Q
4 A

5

6 Q
7 A

8 Q
9

10

II

12

13 A

14 Q
IS

16

17

18 A

19 Q
20

21 A

22 Q
23 A

24 Q

25

being recorded?

No, I did not.

You didn't think..

I don't know whether I did or I didn't, that .• that was

the last .. that was January of2004.

All right.

I think this ...

But if .. well, let me just ask you this, Mr. Elinor.

If you admitted to Trooper Doerr that you had camouflage

clothes on or that .. arc you saying you did .. you

never did have it on but you may have admitted to that

to Trooper Doerr?

If I did I made a mistake telling him that.

Oh. So your memory is better today, September 29, 2005

than it was early on on January 15th, 2004 which was

less than six months from September the 5th of2003? Is

that what you're saying?

Possibly.

Well, possibly or is it that the case? Your memory is

better today than it was early on, closer to the event?

Are you trying to badger me or what?

No, it's called cross examination, Mr. Elinor.

Is that what this is called?

Yeah, that's what it's called. It's called trying to

get to the truth.

. 1064·
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I A

2

-,
4

5

6

7

X

9 Q
10 A

11 Q
12 A

13 Q
14

15 A

16 Q
17 A

18 Q
19

20 A

21 Q

22

23 A

24 Q
25

I

2 A

3 Q
4 A

5

6 Q
7

8

9 A

10

II

12 Q

13

14

15 A

16 Q
17 A

18 Q
19 A

20 Q
21

22 Q
23

24

25 A

Okay. Okay. the truth is I do not remember whether

Mitch Doerr-- whether I answered Mitch Doerr that I

was dressed in full camo or not, but Ido know today,

and yes I do know because I wore my gearjust this last

September.okay. And it was the same gearthat I wore

then. So maybe my memory is betterbecause it was

refreshed by wearing just again at the end of this month

-- or the beginning of this month.

What is an orangebeanie top or red beanie top?

It's a red toboggan, a red sock cap.

On your head?

Yes.

Do you rernernber v- all right, well -- so didyou ever

seethis moose that PeteRivera told youabout?

No. I did not see the moose.

So you don'teven know if there wasa moose out there?

Well, unless Pete was lying to me.

Well, I mean you personally don't know whether there was

a moose out there or not, do you?

I -- I did not see the moose.

And you don'tknow -- so since you didn't see the moose

you don'teven know wherc the moose was, right?

No, I do not know exactly where the moose was.

And since you didn'tsee the moose and you don'tknow

where the moose was, you don'tknow whetherthe airplane

- 1065 -

actually pushed it away, do you?

All I can go by is what Pete told me.

Well, I know, but we're trying to go by what you know.

What I know is I heard a plane circling over and landing

and taking off and guns being tired.

Okay. Well, we'll get to that. 1just want to figure

out where .- about your knowledge of this moose that the

plane flew over and pushed away .....

I did not -- I did not see the moose. So if! didn't

see the moose, I can't beexactly precise in saying,

yes, this guy herdeda moose away from me.

Well, if that's the case you also can't say that the

plane was circling the areawhere the moose was, can

you?

You probably could say that, but

Well, you can't say otherwise, right?

Pardon me?

You cannot say otherwise, right?

Well, I can because Pete told me .....

Well, we're talking about just what... ..

HIE COURT: I get it.

We're just talking about what you know, Mr. Elinor.

When you say that you sow this plane circling on the 6th

of September.. ...

I saw the plane circle me and buzz me and my bear.

- 1066-

6

7 A

8 Q
9

10

11

12 A

13

14

15 A

16 Q

17

18

19 A

20

21

22 Q
23

24

25 A

IQ

2 A

3

4 Q
5 A

6 Q
7 A

8

9 Q

10

11 A

12 Q
13

14 A

15 Q
16

17

18

19

20

21

22

23

24 A

25 Q

thc moose was, right?

Well, I can only assume where the moose was...

I don't want you to assume. I just want you to say yes

or no. You didn't know where the moose was, right?

MR. LEADERS: He's already asked and answered.

THE COURT: He's already....

Well, the direct -- the directions that Pete Rivera gave

mc..

THE COURT: ..... answered where the bear was, so.

.....1 knew where the moose was.

All right. So if you didn't know where the moose was

then you don't know that a plane was actually buzzing a

moose, right?

Well, apparently not. But that's -- that's •• if Pete

Rivera told me the truth, then I do. Ifhe lied to me,

then 1 don't.

How far away were you from -- on the 6th of September

you said about 7:30 in the morning you saw a plane buzz

you and Corky and the bear, right?

That's correct.

- 1067-

How far away was the bear?

The bear. Well, if I knew exactly where the bear was 1

would have shot it.

So you didn'teven know where the bearwas, right?

No, I never got a shot off.

Because you couldn't see the bear, could you?

(Indiscernible) thousand dollars on a -- on a hunt, and

never fired a shot.

I understand that, but you didn't know where the bear

was because you couldn'tsee the bear,right?

That is correct.

So you'rejust assuming that therewas a bearthere,you

don'teven know if therewas a bearthere, right?

Well, he ate a gut pile and he pawed .....

I understand he ate the gut pile that you found later, a

day or so later. My question is at the time at 7:30 in

the morning on September the 6th of 2003 when you say

that at 7:30 in the morning you saw this Bat plane buzz

you and Corky and the bear, you don't know where the

bearwas, you didn'tsee a bearso you don'teven know

if there'sa bearout there,right? I mean you don't

know what the plane was circling because you didn't see

a bear, right?

Well, 1 can -- 1think there was a bear there.

I understand what you think. My question is what you

- 1068-
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saw.

2 A There was <111-- there was all kinds of sign of a hear

J being there.

4 0 I understand what you think, my question is what did you

.5 sec? Did you see a bear. ...

() A I did not -- I saw a plane buzzing over the top ofme,

7 Q Okay.

g A Saw the plane buzzing over top, just behind the gut

9 pile.

10 Q Okay. So the gut pile. But the question is not the gut

II pile, not you. not Corky, but whether or not you saw it

I 2 buzzing over a bear? You didn't see that, did you?

I3 A No, 1can only assume that there was a bear there from

14 all the signs.

15 Q So basically you're just guessing that a bear was there,

16 right?

J7 A If that's what you want to say.

18 Q Well, it's not what I want to say, it's what you saw.

19 THE COURT: I think he's .- you've gotten the best answer

20 you're going to get on that, and let's just move on.

21 Q How far away was this gut pile from where you swear when

22 the plane buzzed you at 7:30 in the morning?

23 A I didn't -- I didn't hear that question.

24 Q The question is, how tar away were you from the gut

2S pile ..

- 1069-

I A Okay.

2 Q ...when you saw the plane buzz you and Corky at 7:30

3 in the morning on September the 6th, 2003?

4 A Okay. Corky and I were hunting up on the knoll about

SOO yards away from the gut pile.

6 Q Could it have been closer?

7 A It could have been closer by maybe 100 yards, and it

8 could have been further by maybe J00 yards, but....

9 Q Well, do you remember telling Trooper Doerr when you had

10 your interview with him over the phone on January 15th,

I I 2004 that the gut pile was just 2S0 to 300 yards away?

12 A No, I do not. But I do remember telling Trooper Doerr

13 that I had hunted on a nat spot up to 2S0 yards away

14 from the gut pile.

IS THE COURT: Okay, hang on just a minute. I need to

16 change the tape. please. Hold on just a minute. Okay, otT

17 record here.

18 OS88

19 (Tape change)

20 4MC-OS-23/Side B

21 0604

22 THE COURT: Go ahead, Mr. Robinson.

23 (Whispered conversation)

24 Q Mr. Elinor..

2S A Yes.

- 1070 -

( Aurora Court Reporting )

Q ..on January 15th 01'2004 when you were interviewed

2 over the telephone by Trooper Doerr. do you remember him

3 asking you how far from the gut pile: were you and your

4 answer was 200 10 300 yards. I guess.

A Okay. Now we hunted one evening within about 2S0 to 300

6 yards from that gut pile.

7 Q Uh-huh.

8 A Where we came down off of that knoll and repositioned

9 ourselves.

10 Q Uh-huh.

II A Okay. So maybe that would have been the time that he

12 was talking about, or I was talking about. But the

13 normal rest that we decided upon was somewhere around

14 SOO yards.

IS Q I think we're talking about September tbe 6th when you

16 were hunting the gut pile whicb you've testified is ...

17 A Well, in the rnorning » okay, in the morning we were up

18 on thc « the knot, SOO yards away, and in the evening

19 we were down closer .- closer in.

20 Q All right. Well, do you remember you said you did that

21 with a range finder regarding how far away you were from

22 the gut pile and you said, oh, no, 1guess we just

23 guesstimated that?

24 A That is correct.

2S Q Okay.

- 1071 -

I A Did not have a range finder.

2 Q And that .. and you remember telling him I guess we just

3 guesstimated tbat?

4 A Yes. Sounds like me.

S Q And then you said it was about 300 yards, I -- I .- we'd

6 say?

7 A Okay.

8 Q And today you're now saying that it was two occasions.

9 SOO yards one time, 300 yards another time?

10 A Well, it might have been 300 yards. There again, it

II might have been SOO yards. This is.....

12 Q Are you familiar with .....

13 A ..foolish.

14 Q .....American football?

IS MR. LEADERS: Judge, objection.

16 MR. ROBINSON: Well ...

17 A I know what a football .- I know what a football field

18 looks like.

19 Q All right. I'm just asking if you're familiar with

20 American football?

21 A Yes.

22 Q And you know that in American football a football field

23 is about 100 yards?

24 A Yes.

2S Q So if your guesstimate was 300 yards then you were like

- 1072 -
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MR. ROBINSON: That may be true, but I have a record to

- 1073 -

THE COURT: What...

MR. ROBINSON: .how far away the airplane was from

this gut pile.

So you developed an anger about this airplane before you

heard any shooting on the 6th of September?

Oh, yeah. And after the shooting I became more angry.

And your anger on the 5th is because you thought that

the plane at that time was scaring your bear away?

Yes.

The one you couldn't see?

Yes. (Indiscernible) the ..

And you actually pointed your rifle at it, didn't you?

Pardon me?

You actually pointed your rifle at the plane, didn't

you?

Yeah, with an empty rifle.

Okay. Did you put it in the scope -- do you have a

scope on your rifle?

Yes.

Did you put the airplane in your scope when you pointed

- 1075 -

Q Okay. Now on the 5th of September did you actual develop

an emotion where you wanted to shoot this airplane?

Well, yeah, he wasbuzzing me and aggravating me, and

yeah, I probably had an emotion to shoot at him.

So you were angry enough to want to shoot a plane in the

sky becausehe was buzzingyou and -~ and you and Cork.")'?

This was on the 5tb of September.

Yes.

2

3 A

4

5 Q

6

7

8 A

9 Q
10

II A

12 Q

13

14 A

15 Q

16 A

17 Q

18 A

19 Q
20

21 A

22Q

23

24 A

25 Q

20

21 preserve, as well. So I mean it'snot difficult that

22 difficulat of a deal -- I'm trying to figure out., ...

23

24

25

three football fields away?

2 A Okay.

3 Q And that's when you saw -- that's when you saw the plane

4 Ilying around"

A I W'L'i..

6 Q Three football fields away?

7 A .... (indiseernible).

8 Q Pardon?

9 A What arc we -- what arcwe 300 yards away from now?

10 MR. LEADERS: Judge, we've spent almost 10 minutes ..

II MR. ROBINSON: Well, from you. From the.....

12 MR. LEADERS: ....on whether it was 500 yards or 300

13 yards.

14 MR. ROBINSON: Yeah, I understand that. You wanted this

15 mini trial and I should be entitled to find out about his

16 ability to observe.

17 THE COURT: Well, I'm --I completely understand his

18 ability to observe. I don't need to go into minute detail on

19 it. I mean I understand that there's an issue there.

I THE COURT: Okay.

2 MR. LEADERS: He hasn't asked how far away.....

3 MR. ROBINSON: Well, I'm going to -- I first want to

4 establish...

5 THE COURT: All I'm asking is that you just move on and

6 not spend 10 minutes on each question. But..

7 MR. ROBINSON: I'm trying not to.

8 THE COURT: Okay. Go ahead.

9 Q So now we have that you were at 300 yards to 500 yards

10 from the gut pile. How far away was the gut pile from

II the airplane you saw circling?

12 A How far was the airplane from the gut pile?

I3 Q Yeah.

14 A He was -- he was no more than, I don't know, 50 to 100

15 yards behind the gut pile when he circled what I'm going

16 to say is the bear, but you say no. But behind the gut

17 pile. He was behind it.

18 Q Well, behind it. I need to have a better understanding

19 of behind it. Give me a north, west, east, south?

20 A That's .....

21 Q What?

22 A That would be east. I believe that would be east.

23 Q So he was another half a football field east of the gut

24 pile?

25 A Yes.
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I

2 A

3 Q

4

5 A

6 Q
7

8

9 A

10

II Q

12

13

14 A

15 Q

16

17

18 A

19 Q
20 A

21 Q

22

23 A

24 Q
25

it at it?

Yes, I did,

And it was also on the 5th that according to you Pete

was upset, right?

Pete was upset, yes. Yes.

Because according to you Pete was upset because he

thought the moose was being pushed away by the airplane,

right?

Well, you have brought this up, and Pete saw the moose

being pushed away.

I understand that, but you understood Pete to be upset

because he believed that the plane was pushing the moose

away from him?

No, he didn't believe it, he saw the moose

Well, okay, he saw -- he said he saw the airplane push

the moose away from him so he was upset about that,

right?

Yes. Yes, he was.

Very upset, right?

Yes, he was.

And that was before you heard shots on the 6th, too,

right?

That is correct.

So both you and Pete were upset with this airplane even

before you heard shots on the 6th?

- 1076-
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A Yes. I think that's quite understandable that you'd be

2 upset. We've 110wn 220 miles or 40 miles out of

] Anchorage to a place that's supposed to be basically a

4 wilderness and you have a plane flying over your head.

S Q Well, how did you get out to your hunting area?

6 II Well. I flew in.

7 Q Oh. In an airplane?

8 II Landed on a lake.

9 Q Did you Ily in in an airplane from Anchorage?

10 A Yes, I did.

II Q Was it a Iloat plane?

12 A A Iloat plane. It was a Beaver.

13 Q So you flew from Anchorage to your hunting area or to a

14 camp, hunting camp in a Beaver, and then.....

15 II Yes.

16 Q .....where -- how did you get to where you were hunting

17 the bear?

18 A I walked.

19 (Whispered conversation)

20 Q Didn't you actually take two planes to get to where you

21 got to before you started walking around and looked for

22 the bear?

23 A No, I did not.

24 Q So -- but you understood that you had to take a plane

25 into the wilderness to go hunting?

- 1077 -

( Aurora Court Reporting )

I the 6th"

2 A No, but I've got some pictures laying around here

3 somewhere. Let me think. It was cool. It wasn't

4 raining, and let's see. Had some cloud cover. I want

5 to..

6 Q Now when you say some cloud cover, what do you mean?

7 A Just a typical Alaskan sky, just that pretty -- that

8 pretty sky, and it's kind of eery looking. It's not

9 real sunny and bright, but, you Imow, it had some puny

10 clouds up overhead, you know.

II Q You're talking about high clouds up in the sky or..

12 A Yes.

13 Q Kind of eery and whatnot?

14 II Yeah.

15 Q What was the daylight like at 7:30 in the morning on

16 September the 6th?

17 A What was daylight like?

18 Q Yeah. September the 6th, 2003, what was the daylight

19 like?

20 A You're asking how bright it was?

21 Q Yeah, what kind of daylight was it?

22 A Well, it was -- it was 7:30 morning light.

23 Q It was light?

24 A It was -- it wasn't bright, but, you know, it wasn't

25 dark by any means either.

- 1079-

Okay, whatever. 1,000.feet. Isn't it true that you

told the trooper that it was 1,000 to 1,200 feet above

you when you saw it buzz you?

correct?

Yes, that would be correct.

All right. Do you remember at all, Mr. Elinor, what the

weather was like around 7:30 in the morning on September

- 1078 -

I A Yes.

2 Q So then it shocked you that there would be other planes

3 flying in the wildemess?

4 A Directly over my head, yes.

Q How directly over your head? How high or how low was

6 this plane flying?

7 A Well, as you had pointed out, apparently I'm not real

8 good with distances, especially straight up and down.

9 would say he would be -- I don't know, maybe 1,000 feet

10 straight up.

II Q Okay.

12 A So there again, you're back to the three football

13 fields. Thereabouls.

14 Q Well, 1,000 feet better than three football fields.

15 Well, maybe three football. ..

16 A About a hundred....

17 Q

18

19

20 A Okay.

21 Q Okay. So somewhere between 1,000 and 1,200 feet,

22

23 A

24 Q
25

IQ

2 A

3 Q
4 A

5 Q
6

7

8 A

9

10 Q

II

12 A

I3Q

14 A

15 Q
16 A

17 Q
18 A

19 Q
20 A

21 Q
22 A

23 Q

24 A

25 Q

It wasn't dark?

No, no.

All right.

7:30 there.

But in any event, it wasn't a clear morning was it? You

know, with the sun out, bright, no clouds, clear as a

bell. It wasn't that kind of a morning was it?

Well, it was pretty clear, but, you know, I could see

the gut pile, I could see a plane flying over my head.

Yeah, but I mean I thought you just -- you described it

as...

(lndiscemible).

.....that eery cloudy sky up in the ..

It is, but the -- but the clouds are high.

Oh, I understand that.

The clouds were pretty .....

But high clouds?

High clouds.

As opposed to no clouds?

(Indiscernible).

As opposed to no clouds, there were clouds, right?

There were clouds, yes.

Okay. What about the morning of the 7th?

Morning of the 7th?

Yeah.

- 1080 -
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30 minutes.

Okay.

At the max.

And then you didn't see it again until 7:30 that night?

That's right

So betweenthe..

They -- they (indiscernible) me again.

All right But so between say 8:30 to 7:30 at night.

that's about, what, 11 hoursyou were out huntingthis

bear or the gut pile and you didn't -- and no plane was

harassing or buggingyou or Some..

That - that is correct

But yet you were still upset even though you got to hunt

for II hours before you saw the plane again?

Yes.

And then when you saw it that evening at 7:30 was it

dark, was it light?

Well, it was not dark. It kind -- I think it got dark

around oh 9:00 o'clock there at that point in time. So

we had another, you know, hour to hunt, maybe. Because

we walked .....

And when you saw the plane at 7:30 at night how long did

yousee it?

There again, it's -- it's all in the -- the half hour

range. I mean ...

IA

2 Q

3 A

4 Q

5 A

6 Q
7 A

8 Q
9

10

11

12 A

13 Q

14

15 A

16 Q

17

18 A

19

20

21

22 Q

23

24 A

25

You know it seems as though the 7thwas a bit clearer

day.

A hit clearer or a clearday?

Well, no, no, a bit clearer, more clear. I'm not going

to say -- I don't think that we had hut one perfectly

clear day and that was on the Sth.

Okay.

And I know that because we were back up on the ridge

away from -- Pete and I both went back to the ridge, the

spotting ridge, and you know, it wasjust a nice sunny

day that day. But the rest of the time it was just kind

ofoff in color. Nothing -- nothing terrible by any

means.

So -- and for how long was this plane that you saw, how

long was it in the air that you saw it on the 5th, when

you saw it in the air the firsttime?

The first time he just kind of buzzed over me and buzzed

over where I assumed the bearwas. How'sthat? Is that

good for you?

Well, the question was how long was it up in the air

that you saw it. That was the question.

A

2

3 Q
4 A

6

7 Q
8 A

9

10

11

12

13

14 Q
15

25

Oh, by the way, back on the 5th you said you saw this

plane at 8:00 in the morningandthenyou didn't see it

16 again until 7:30 that night?

17 A Correct.

18 Q

19

20

21 A

22

23

24 Q

- 1081 - - 1083 •

25 Q And so all that time took about 30 minutes?

• 1082 -

IA

2

3

4 Q

5

6 A

7 Q
8 A

9

10 Q

II

12 A

I3Q

14 A

15 Q
16

17 A

18 Q
19 A

20 Q
21 A
22 Q

23

24 A

Yeah. And from the time Jsaw him come into view to the

time I saw him actually leave, might have been as much

as a half an hour.

Half an hour. Inthe same areaas you saw him come and

then you kept track of him as he was leaving?

I could .....

And you were able to....

Well, I could sec him coming for a long ways and he

circled me and circled my bear.....

Oh, okay. So let me get this straight. So you saw him

approaching you?

I saw him approach.

You saw him buzz you?

Right.

You saw him buzz anareawhere you didn'tknowtherewas

a bearbut you assumed thattherewas?

That's right.

And then did you see the plane leave?

Yes.

And then you saw it flyaway from you?

Yes.

And then you -. and then it disappeared and you couldn't

see it any more?

That's correct.

IQ

2 A

3 Q
4

5 A

6 Q
7

8 A

9 Q
10 A

II Q

12

13 A

14 Q
15 A

16 Q
17

18 A

19

20 Q
21 A

22

23

24

25 Q

Okay, so that would be from ..

(Indiscernible) ..

..... the time you first spotted it as it carne towards

you and Corky?

That's -- that's it. Pretty much.

And then it -- and did it circle -- did it buzz you guys

again or was it, you know.

Yes.

So at about 1,000 to 1,200 feet?

That is correct.

And then you saw it fly over where you thought there was

a bear and then go back and disappear again?

That's correct.

All right. And that all took about 30 minutes?

Yeah, at -- at the very most.

Okay. So what did you do at 8:00 o'clock? Did you go

look for the bear?

No, I'm not going in after a bear at 8:00 o'clock at

night.

Oh, I thought it didn't get dark until about 9:00?

Well, I've got to walk home, and it's a 50 minute walk

for me. And we're not going to be in the woods in the

dark with a grizzly bear on the loose, but we think

there's a grizzly bear.

So then would it be safe to say that at 7:30 at night

- 1084·
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I Q That wasn't right')

2 A Wcli. no.

And that was because he was 1.000 or 1.200 feet away

and. what, did it disturb your peace or mind?

MR. LEADERS: Objection, this is argumentative, Judge.

MR. ROI3INSON: Well, I'm trying to figure out why wasn't

it right.

Q Was it rightbecause he was disturbingyourpeace of

mind?

MR. LEADERS: Mr. Elinor's opinion that it wasn't right

isn'trelevantto your consideration.

MR. ROBINSON: Oh, well, as long as that's not relevant

then I don't have any questions. If you're going to rule

that his opinion about whether it was rightor not isn't

relevant, then I don'thave any more questions.

MR. LEADERS: And I have no redirect, Judge.

THE COURT: Okay.

MR. LEADERS: May the witness be excused?

MR. ROBINSON: Well, I haven't finished with the witness.

MR. LEADERS: You just said you had no more questions.

A NRA .....

MR. ROBINSON: About why v-I have no more questions

about why he thought it was right and wrong, if you stipulate

that it's irrelevant.

A Well, the NRA stipulates what's right and wrong, as far

. 1087·

3 Q
4

5

6

7

8

9

10

\I

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you weren't about to go hunt the beareither, right?

2 A This is -- this is true.

:; Q So then I don't understand why you would havebeen upset

4 about hunting at 7:30 at night if you weren't going to

be hunting anyway?

6 A Well. we hunted for another half hour to 45 minutes.

7 Q But I thoughtyou said you weren't goingto go-looking

X because you were..

9 MR. LEADERS: Judge. this is argumentative, and it's

10 really not to the issue. Judge.

II Q Well, hut isn't it true that you said that..

12 A (Indiscernible)...

13 Q ..... a half an hour later you wouldn't have gone so why

14 would you have gone at 7:30'1

15 MR. LEADERS: Objection, relevance.

16 THE COURT: I'll sustain that. Let's move on to

17 something else.

18 Q So then I can take it then that you were really upset

19 from 7:30 or I mean •. yeah, or 8:00 o'clock in the

20 morning you said when you got upset and you remained

21 upset until you went back to camp that night, right?

22 A Well. I assumed that he kept the bear from coming out.

23 The only .....

24 Q My question is that you got upset on September the

25 5th ....

. 1085 .

I MR. LEADERS: Asked and answered. He's talked about he's

2 been upset..

3 MR. ROBINSON: No, not when he got upset.....

4 MR. LEADERS: ...from the first time he had contact.

5 MR. ROBINSON: Not when he got upset.

6 THE COURT: I'll allow this one. Go ahead.

7 Q So then I take it, Mr. Elinor, that you got upset about

8 this plane when you first saw it at 8:00 o'clock that

9 morning, right? On the 5th of September?

10 A Yes.

II Q And you remained upset all the way through you got back

12 to camp and you and Pete talked about it, right?

13 A Well, I actually became upset and because he kept

14 harassing me, I was upset then and I'm probably still

15 upset.

16 Q Now is it your testimony..

17 A What he did .. what he did was not right.

18 Q Okay. !l's your testimony that., ..

19 A Did you get that? What he did was not right.

20 Q I heard your opinion, sir. But.. ...

21 A Okay.

22 Q .... .I'm still trying to figure out what wasn't right.

23 The fact that he buzzed you or what? What wasn't right?

24 That he buzzed you?

25 A Well, sure.

. 1086·

I as these ..

2 MR. LEADERS: Mr. Elinor, please just be responsive to

3 the questions, that will help move things along, sir.

4 THE COURT: Let's move on to something else.

5 MR. LEADERS: Sorry, Judge.

6 (Whispered conversation)

7 Q Now let's get back to the 6th here. Did you ever see

8 any hunters on the ground, other than you and Pete?

9 A No, I did not.

10 Q Now my understanding is that on the 6th at about 7:30 in

II the morning this same plane, as you called the Bat

12 plane, left the area for about 30 minutes after it

13 buzzed you and Corky, and then you heard a gunshot,

14 right?

15 A Well, he left us, and I heard him circle over where I

16 assumed the moose was, and then he left, and then I

17 heard a gunshot.

18 Q About 30 minutes after he left, right?

19 A After he left, 15 .- yes .....

20 Q Now was that 30 minutes after the plane disappeared, you

21 couldn'tsee it any more?

22 A Did I hear it again?

23 Q No.

24 A Yes.

25 Q No, that's not the question. The question is did you

. 1088 .
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right?

A The first time. and three to four miles the..

I

2 A

3 Q
4

6 Q Oh. okay. So actually the first -- well. let's go back.

7 So actuallythe first time you neversaw this plane, you

8 just heard a plane? And then 30 minutes later after the

9 plane ..

10 A Yes.

II Q .....left or after you stopped hearing it, you heard a

12 gunshot, is that right?

13 A That is correct.

14 Q All right. And then the second time you heard a plane?

15 A That is COrrect.

16 Q And then after you stopped hearing the plane, about 30

17 minutes afterthatyou heard another gunshot?

I8 A That is Correct.

19 Q And in both instances you would estimate that what you

20 heard was three to four miles away?

21 A This is true. And it's not a hear, this is what Pete

22 told me then. And that's going to be more speculation,

23 right?

24 Q Well..

25 THE COURT: Let's move on, Mr. Robinson.

- 1091 -

hear the gunshot after the plane left and it

2 disappeared? You couldn't see it anymore?

J A Yes. The plane lett and then I heard a gunshot.

4 Q Okay, and that was about 30 minutes after the plane

:; disappeared?

6 1\ That was half hour to 15 minutes. yes.

7 Q And then you said about a half an hour afterthat you

X heard another gunshot?

9 A Yeah. No, the plane came back and circled in another

10 area close to the same area, but in another area.

II Q Oh, in another area. So it wasn't that he came back and

12 buzzed you and Cork")' and buzzed .....

13 A No. no, no, he didn't -- no, he didn't buzz me.

14 figured he was circling over the mooseagain when

15 somebody either missedor wounded, and the mooserun

16 away into a different area..

17 Q Now this is all your speculation, right, because you

18 never saw a moose shot, did you?

19 A That's true, I did not.

20 Q All right. In fact, you've already admitted you never

21 even saw a moose, right?

22 A That is correct.

23 Q So this is just all your speculation, right?

24 A This is speculation.

25 Q All right. We can't have speculation, Mr. Elinor.

- 1089 -

I A Okay.

2 MR. ROBINSON: So I would ask the court to strike

3 anything that you said that was speculative.

4 MR. LEADERS: Judge, the court can take it for what it

5 is. He..

6 MR. ROBINSON: No, I can ask ..

7 MR. LEADERS: .....can testify about his observations

8 based on circumstantial evidence.....

9 MR. ROBINSON: He can testify about his observations,

10 just he's speculating and I would guess that all that stuff

I I that he's speculating about, that he admits he's speculating

12 about be stricken.

13 THE COURT: I'm not going to consider it, it's

14 speculation.

IS Q So then before you heard the second shot you saw the

16 plane buzz over or fly over another area?

17 A TImt's correct.

18 Q Different than the area you saw it fly over the first

19 time?

20 A You said saw, I heard.

21 Q Oh, you didn't see the plane fly the second time, you

22 just heard it?

23 A I -- I am in an area where I can only hear the plane

24 flying. I heard the plane fly over.

25 Q How far away were you from what you heard - what you

- 1090 -

I Q So you think you heard a plane land?

2 A Did you say I thought?

3 Q You didn't see a plane land, right? I mean you didn't

4 even see a plane flying over.

5 A I heard il.....

6 Q .....on the 6th of September?

7 A I heard -- I heard a plane land.

8 Q So you heard a plane land. How far away was it that you

9 heard this plane land?

lOA It's that same three to four miles away.

I I Q Three to four miles away. And then you heard it take

12 off a short time after it landed?

13 A Yes, sir.

14 Q And when you say a short time after it landed, how much

15 time are we talking about, Mr. Elinor?

16 A Probably, there again, the 15 minutes, 30 minutes.

17 Q Okay. So you heard it land, then 30 -- 15 to 30 minutes

18 later you heard it take off?

19 A That's correct. And then it came back, and came back,

20 and came back.

21 Q And you heard it come back?

22 A Yes.

23 Q And land?

24 A Yes.

25 Q And then you heard it take off?

- 1092-
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- 1093 -

plane, right?

No. But it was a plane ....

Well, I know it was a plane, the question now is whether

it was the same plane?

1can't tell you that. You'd have to talk to Pete

Rivera, he saw the plane.

Well, we can't -- we'reonly talking to you rightnow.

THE COURT: That's -- Jet's just ask the questions

- 1095 -

THE COURT: All right, did you understand the question,

Mr. Elinor') The second time on the morning of the 6th did

you see the planeor only hear it?

A I only heard it.

THE COURT: Thank you. Okay, let's move on.

So then I guess now that you've changed the story being

as that you did see it first, then you heard it the

second time, so what you heard the second ..

It's the same story.

MR. LEADERS: Judge, this is argument. It's not a

September 6th.

THE COURT: Okay.

MR. LEADERS: Okay.

question.

THE COURT: Just ask the question, Mr. Robinson, please.

Because you didn'tsee the plane the second time you're

not -. you can't say thatyou actually saw the same

2

3

4

5

6

7

8

9 Q
10

II

12 A

13

14

15

16 Q

17

18

19 A

20 Q

21

22 A

23

24 Q

25

Well ....

Said leave, hear a gunshot, fly around again, and hear a

gunshot?

That's right.

Su on the 6th you didn't see the plane at all, right?

Yes, 1 -- yes, 1did. He flew over me first. He flew

over me first and then flew over whereI assumed the

moose was, and then flew away. Gunshot, flew back.

Flew around in a circle.....

Yes.
And when you say repeated -- well. how manytimes did

you hear that?

You know, I -- I cannot remember. But itwas probably

morethan four but less than 10.

More than fourand less than 10, andthis was in the

morning?

This was in the morning.

Okay. And so you don't know whether that was the same

plant: you had seen the day beforebecauseyou didn't see

that plane, right?

Well, it certainly -- well, yes, I did see that plane

the first thing in the morning.

No, the -- you said that you didn't. I thought you said

that you only heard the plane on September the 6th fly

around..

A

2 o
3

4 A

6 o
7

X 1\

9 (l

10

II

12 A

13

14 o
15

16

17 A

18 Q
19

20 A

21 Q

22 A

23

24

25

And then you said also on the 6th, again at 7:30 that

night, the plane buzzed you and Corky?

Yes.

All right.

MR. ROBINSON: No further questions.

TIlE COURT: Anything?

MR. LEADERS: No.

And did you see the plane or just hear it?

Oh, 1saw it.

Oh, you saw it at night?

At 7:30 at night, yes.

And it was still about 1,000, 1,200 feet up?

That's what he flew at. It hasn't changed.

Okay. And by then you still hadn't seen the bear,

right?

I haven'tever seen thatbearfrom the time that he went

in. I saw him through a spotting scope at threemiles

away on the -- oh, let's see. I guess it was on the

5th, the morning of the 5th. That's the last I ever saw

the bear.

TIlE COURT: Mr. ElInor, thank you very much for your time

today, that's all we need, you can go ahead and hang up, sir,

thank you.

A Thank you very much.

I and ....

2 Q
3

4 A

5 Q

6 1\

7 Q

8 A

9 Q
10 A

II Q

12

13 A

14

IS

16

17

18 Q

19

20

21

22

23

24

25Werre still on

MR. ROBINSON: Whether he saw it the .....

MR. LEADERS: Specifically the second time or the

Well, wait a minute. I thought you said that -- at

least the second time you didn't even see the plane?

I did not. I -- I -- he buzzed me in the morning, he

went over, he circled the moose, he flew away. The

gunshot. He flew back, he circled again.

But when he flew back, I guess that's the question.

THE COURT: Okay.

MR. LEADERS: ....day?

MR. ROBINSON: The second time ..

THE COURT: The second time.

MR. ROBINSON: ....on September the 6th.

second.....

IQ

2

3 1\

4

5

6 Q
7 A Flew away.

8 Q Did you see him ....

9 MR. LEADERS: Judge, he's trying to answer.. ...

10 MR. ROBINSON: Wait a minute. I'm.....

II MR. LEADERS: Be responsive (indiscernible).....

12 MR. ROBINSON: Wait a minute. No, he's not being

13 responsive because he'snow confused us as to whetheror not

14 -- I mean I asked him specifically...

THE COURT: Well, I'm getting confused as to what your

25

15

16 question is, too, butthe question is when it flew back the

17 second time whetherit flew over him and he saw it?

18

19

20

21

22

23

24
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I A Yes. that's correct.

2 Q Me. Payne"

3 A I -- Dale was my -- yes, Dale Payne was m)' guide.

4 Q Okay. Let me ask you. Did ynu take any game during

5 that hunt?

THE COURT: All right.

2 MR. LEADERS: My next witness is Pete Rivera, Judge.

J THE COURT: Do you have a phone number?

4 MR. LEADERS: Phone number 214-868-3568. And !'II let

5 the court know I'll again he expeditious in my

(1 questioning....

7 (Telephone interference}

8 MR. LEADERS: .....Me. Rivera is in between flights and

9 he's scheduled to take off again at 3:10.

10 THE COURT: Okay.

II MR. ROBINSON: 3: 10 tonight? Our time or his time?

12 MR. LEADERS: Alaska time. So I'll again be as brief as

13 possible. No. he's flying commercially between Idaho and

14 Dallas.

15 (Pause - Court on telephone with witness)

16 THE COURT: Hi, Me. Rivera. This is Judge Murphy, I'm

17 going to -- we're here in court in McGrath. 11m going to put

18 you on the speaker phone, okay. Okay, hang on. Mr. Rivera,

19 can you hear me okay?

20 MR. RIVERA: Yes, I can.

21 THE COURT: Okay. All right, sir, you've been called as

22 a witness so I need to swear you in. And then the attorneys

23 will have some questions for you, okay.

24 MR. RIVERA: All right.

25 (Oath administered)

- 1097 -

6 A

7 Q
8

9 A

10

11 Q
12

13 A

14

15

16 Q

17

18 A

19 Q

20 A

21 Q

22

23 A

24 Q

25

Yes, I took a caribou.

Okay. When did -- and what days did you hunt, do you

recall?

No, sir, I don't remember the days. but I believe we

hunted for nine days.

Okay. Was it towards the beginning of September,

middle, or end?

You know, I'm --I'm not certain of the dates. That

was, you know, a couple of years ago, so I did write a

Icrter to a trooper and I put all the dates in there.

Let me ask you. Did you have a hunting partner, an

associate you came to Alaska with?

Yes, I did. Mark Elinor.

Did you hunt the same days that Mr. Elinor hunted?

Yes, I did.

So if he stated he started hunting on September Ist of

2003, would that be the same day you started hunting?

Exactly, that's true.

Okay. Did you -- so you -- what game did you take while

you were hunting?

- 1099-

I MR. RIVERA: I do.

2 THE COURT: All right. Go ahead, Me. Leaders.

3 MR. LEADERS: Thank you.

4 PETE RJVERA

5 called as a witness on behalfofthe plaintiff, testified

6 telcphonically as follows on:

7 DIRECT EXAMINATION

8 BY MR. LEADERS:

9 Q Me. Rivera, where are you testifying from today, sir?

lOA I'm at the airport in Salt Lake City right now.

II Q Okay. When are you scheduled to get on your next

12 segment?

13 A I've got about -- a flight in 30 minutes.

14 Q Okay. Can you -- you were in Alaska, September of 2003

15 for a guided hunt, is t~'at correct?

16 A Yes. sir I was.

17 Q Can you briefly explain to the court who you were -- who

18 was your guide?

19 A You know, 11m having trouble remembering the name, so

20 you might help me with the name.

21 Q Okay. Let me ask you. Did you contract through a Ken

22 Powers?

23 A I did, yes.

24 Q And thcn he had an assistant guide assist you either ••

25 I believe it was Dale Payne or Corky Hendricks?

- 1098·

I MR. ROBINSON: Objection, he already said he took a

2 caribou.

3 A I took -- I took a caribou.

4 THE COURT: (Indiscernible).

5 Q Okay. And what day did you take that caribou during

6 your hunt?

7 A It was --I believe on the fourth day of my hunt.

8 Q Okay. Now is it possible it was on the third day of

9 your hunt?

10 A That's also possible, yes. I'm doing all this by

II memory.

12 Q Okay. It's been some time ago I assume that you

13 considered it?

14 A Right.

15 Q The -- when -- what area were you hunting, do you

16 recall?

17 A No, we -- our camp was right at a small lake about by a

18 -- you know, a short mountain which we climbed every day

19 to go out. I don't remember thc area though.

20 Q You don't remember the Under Hill Creek or Little Under

2 I Hill Creek area?

22 A I truly don't remember that name, so I can't say I

23 remember that.

24 Q Okay. Can you tell the court what happened during your

25 hunt after you took the caribou?

- 1100-
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1\ Well, after I took tilt: caribou we were, you know,

2 looking for moose hCCUllSC thatwas ouroriginal intent

J to find a moose. And we -- I -- I believe it was the

4 fourth or the fi fth day we spotted a moose and it was in

the afternoon. It was too late for us to pursueit so

6 our plan was to pursue the next morning. Then all of a

7 sudden we saw a plane which hada Batman insignia at the

8 bottom -- on the plane. And it started circling this

9 moose.

10 MR. ROBINSON: Okay. I want to object to we saw a plane.

II THE COURT: Mr..

12 A Excuse me?

13 THE COURT: Mr. Rivera. just tell us what you saw, okay.

14 A Yes.

15 Q Okay. You saw a plane with a Batman insignia on it?

16 A Yes, it had some kind of insignia that looked like --

17 like a Batman. That's what we called it anyway, the

18 Batman plane.

19 Q Okay. What did you sec that plane doing? And this was

20 the first day you saw the moose, correct?

21 A Yes.

22 Q And what did -- what was this plane doing?

23 A It was -- it was circling the moose and then that day it

24 seemed to come back and circle it some more, and then it

25 seemed to have landed. Then the next morning when we

- 1101 -

I cl imbed up tben ....

2 Q Let me ask you. Where -- sir, I'm going to interrupt

3 just a second because -- wheredid -~ you say it seemed

4 to have landed. Where did it -- why do you say that?

5 A Why, because it disappeared out of the sky. So.....

6 Q Could you still hear the ...

7 A .....we actually never did see it land, but...

8 Q Okay.

9 A It disappeared and then it reappeared. So ..

10 Q Okay. Could you hear it still operating when it

II disappeared? Could you hear it flying around off in the

12 distance when it disappeared?

13 A No, 1didn't hear it flying around, that's why we took

14 the presumption that it landed.

15 Q Okay. Go ahead ....

16 A And then the next morning when we went back up to look

17 for the moose ...

18 Q And I'm going to ask you .....

19 A .....we seen it again.

20 Q One thing, Mr. Rivera, how far -- as you're seeing this

21 moosehow farareyou away fromwhere you took the

22 caribou?

23 A Well, the caribou we took wayan the opposite side.

24 Q Okay.

25 A The moose was to my right when I was looking down the

- 1102-

I A Well, because it disappeared and we couldn't hear it.

2 Q Okay. Now..

3 A (Indiscernible) a shot.

4 Q What time of day is when you see this plane come in,

5 circle, hear a shot, leave ~~ orleave,heara shot and

6 then the plane come back, circles again and then you

7 hear another shot, what time ofday?

8 A That was in the morning.

9 Q Okay. Early in the morning, late or mid-morning?

lOA Mid 10 early morning.

I I Q Okay. And what -- how long when -- when the plane first

12 came in how long did it circle?

13 MR. ROBINSON: (Indiscernible).

14 A I'd say the first time it circled four or five times.

15 It seemed to be where the -- it was pointing out the

16 moose.

17 Q Okay.

18 A And then it left, and then you heard you shot. And then

19 it came backand it -- it circled againso I don'tknow

20 if they missed or if they -- it ran off.....

21 MR. ROBINSON: Objection, Your Honor, as to speculation

22 as to what he thinks.....

23 MR. LEADERS: I don't oppose it being stricken. I'll

24 move on.

25 TI1E COURT: Yeah.
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Okay. And it was on that day that you first saw this

plane, is that right?

And I'm not sure if we saw that plane -- if that was the

first time we hadever seen the plane or ifwe saw the

plane before. 1can't say that.

Well, when was the first time you remember seeing the

plane? The one you called the Batman plane?

Well, you know, there was --1 believe that the plane

flew over us before that. It -- this wasn't significant

to us until it was apparent that the plane was pointing

out game to somebody, in Our opinion.

All right. So you had seen the plane before the day you

took the caribou?

A I believe we saw it a day before, yes.

Q And what was it doing....

Q Can you hear me'!

2 A Pardon me?

Can you hearme?

I can hearyou, yes.

All right. My name is Mr. Robinson, I represent Mr.

Haeg. I have some questions for you, okay?

All right.

You said that on the third or fourth day is when you

took the caribou from your hunt..

Yes, sir.

3 Q
4 A

5 Q
6

7 A

8 Q
9

10 A

II Q
12

I3A

14

15

16 Q

17

18 A

19

20

21

22 Q

23

24

25

6 again?

7 A Another five or 10 minutes. It was quick.

S Q Okay. And then you said it left again and you heard--

9 there was a second shot. How long before that second

10 shot after the plane left for the second time?

II A It -- it seemed to be the same scenario. It left--

12 just kind of flew 01Tand then it came back pretty quick

13 after the shot.

14 Q Okay. And were you able to actually see what plane this

15 is flying around?

16 A Yes, it was the same plane which -- was that we called

17 the Batman plane.

18 Q Okay. And this -- the area that it was flying over,

19 were you able to see that moose that you had seen the

20 night before in that area?

21 A No, we weren't able to see it because it looked like it

22 was flying over a little hit thicker area, further past

23 where ~- where we saw the moose it actually was out in

24 the river bed and that's where we saw it.

25 Q Okay.

Q Mr. Rivera. the first -- so it circles four or five

2 times and leaves. How long after the plane leaves

:3 before you hear a shot'!

A Oh, I don't know. maybe five or I () minutes.

Q Okay. And then how long before the plane comes back

- 1105 - - 1107-

I A It actually looked like it was -- it was circling a

2 little furtheraway distance.

3 Q Okay. Did you sec the moose anywhere else down there?

4 A We never saw the moose again.

5 Q Okay. The -- after the second shot the plane came back?

6 A The plane came back and -- and then it seemed to have

7 landed.

S Q Okay. Was there -- did you have any -- see the plane

9 involved in any other activity after that that day?

lOA Well, it seemed to come back and forth that day a number

II of times.

12 Q You saw it in the air several other times?

13 A In the air and then -- and then disappear and then in

14 the air, and then disappear.

15 Q Okay.

16 A So, you know, it -- in my opinion it landed, but anyway.

17 Q Okay.

18 MR. LEADERS: I have no further questions.

19 THE COURT: Okay. Thank you, Mr. Leaders. Mr.. ...

20 PETE RIVERA

21 testified as follows on:

22 CROSS EXAMINATION

23 BY MR. ROBINSON:

24 Q Hello. Mr. Rivera...

25 A Yes.

- 1106-

I A 1-- I don't remember..

2 Q Well, what was it doing the day before when you saw it?

3 A It was just flying around it seemed like.

4 Q Did it seem like it landed?

5 A No, it didn't seem like it landed, no.

6 Q And how far away from you was the plane when you saw it

7 the day before you took the caribou?

8 A Well, we -- I believe we were on top of the hill and it

9 flew over us. And then it would kind ofjust go around

10 the area and leave.

1I Q When you say kind ofgo around the area, kind of circle

12 around the areaand then leave?

13 A Just kind of look around the area and leave, yes.

14 Q Okay. And then it became of significance to you when

15 you thought it was circling around some game'>

16 A Yes, sir.

17 Q And that was the day you took the caribou?

18 A Pardon me?

19 Q That was the day you took the caribou?

20 A 1 don't understand your question. I'm sorry.

21 Q The day that it became significant to you that you

22 thought this plane was circling around game, was that

23 the same day that you took the caribou?

24 A No, sir, the next day or the day after when we spotted

25 the moose that's when it became significant to us.
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Q Where were you when you spotted the moose? 1 Q

2 A Up on the mountain (indiscernible). 2

3 Q And how faraway was the moose thatyou spotted? 3

4 A My opinion. miles. <I few miles. 4

5 Q A couple miles away? 5 A

6 A Yes, sir. 6

7 Q And when you -- and then110\\' longafter you.. 7

8 1208 8

9 (Tape change)

10 4MC-05-24/Side A

II 0000

12 Q How long is your hattery going to last, Mr. Rivera?

13 A I don't know. I don't know, I can't tell you that.

14 Maybe anotherfive or six minutes, or eight minutes.

15 Q All right. Well, we're back to the day you spotted the

16 moose, you said the moose was two miles awaywhenyou

17 spotted it. And when you spotted the moose how long

18 after you spotted the moose did you then see the plane

19 that we've been calling the Batman plane'>

20 A The plane came overhead, I'd say within an hour of the

21 time we spotted the moose.

22 Q Okay. And how far away was the plane when you spotted

23 it? When you spotted the plane?

24 A Itcame rightover ourheads andcircled into thatarea.

25 Q So it was circling two miles away from you?

- 1109-

9 Q
10

il

12 A

13 Q
14 A

15 Q

16 A

17 Q
18

19 A

20 Q
21 A

22 Q
23 A

24 Q
25 A

- 1111 -

A Yes.

- 1110-

So you werejust upset that it was circling the moose?

Yes, sir. Because it was -- kept circling the moose and

that didn't seem like the right thing to me.

Okay. And then Mark told you he was upset, too, right?

Mark said that the plane was circling the areawherehe

was working the gut pile from the earibou, yes.

So he was upset, too, right?

Yeah, he was upset.

So both of you guys were upset and mad?

Yes, sir. Yes, sir.

Now this was before you heard the gunshots the next day,

right?

Yes.

And now let me ask you this. Did you ever see a bear?

Pardon me?

Did you ever see a bear?

Oh, we saw a bear.

Well, the day that you spotted the moose, did you see a

bear?

The day that we - 1spotted the moose?

Yeah, did you see a bear, too?

No, sir, I -- I didn't -- 1did not see a bear.

Okay. Now then you said the next morning at about 8:00

o'clock or something, or mid to -- mid-morning to late

morning it was. No, mid to early morning.

- I I 12-

IQ

2 A

3

4 Q
5 A

6

7 Q
8 A

9 Q
10 A

II Q
12

13 A

14 Q
15 A

16 Q
17 A

18 Q
19

20 A

21 Q

22 A

23 Q

24

25

And that was on the ...

All right. So -- and then you said you saw it land,

too, or you heard it? And did you see it land?

No. No, -- no, sir, I did not say -- I -- I said it

disappeared.

Oh. it disappeared. Well, where did it disappear.....

Yes.

..... to?

Well, we don't knowthat. I mean we presume it landed

or whatever, I don't know.

THE COURT: It may be an issue -- the area where the

plane was actually circling, was thatabouttwo miles away

from you or a little further?

A When the plane was obviously circling the moose, yeah,

it was .- it was abouttwo miles away from us then, yes.

THE COURT: Okay. Thank you.

I A Pardon me?

2 Q Itcircled two miles away from you?

3 A Initially it usually flew close to -- rightover us.

4 Q 1understood..

5 A Go down into the valley and start circling.

6 Q All right. And so where it was circling was two miles

7 away from you or further?

8 A Pardon me?

9

10

11

12

13

14

15 Q

16

17 Q

18

19 A

20

21 Q
22 A

23 Q
24 A

25
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than what time I could guess right now,

Okay. So..

THE COURT: I'm sorry, when WQ<; the interview?

MR. ROI3INSON: September the 18th.

THE COURT: Thank you. Of>

MR. ROBINSON: 2003.

THE COURT: Okay, thank you. Go ahead, Mr. Robinson.

Well, isn't it true you remember during that interview,

Mr. Rivera, that you told Officer -- or Trooper Doerr

that after the plane circled and left area it was about

30 minutes after the plane left that you heard a

gunshot?

I actually don't remember that.

But if you did say that, that would be more accurate

what you probably would have said because it was closer

to the time than now, right?

I would say if that's what I said then, then I would say

it's more accurate, yes.

Okay. And then you said you -- did you see the plane

come back after the gunshot or did you just hear the

plane come back?

It came back and it circled again.

You saw that or you heard it?

No, I saw it.

Did you hear it or did you see it circle?

- 1115 -

I

2 Q

3

4

5

6

7

8 Q

9

10

II

12

13A

14 Q
15

16

17 A

18

19 Q
20

21

22A

23 Q

24 A

25 Q

Right.

And how far away were you then from you thought you had

because we were looking at the moose the day before.

All right. So you were still about two miles away?

area?

seen a moose ...

All right. What was the weather like in the early

morning of that day where you went to hunt the moose and

you saw it two miles away or you saw _. did you actually

see the moose again or did you just look over in that

No. No, sir, we didn't see the moose again.

All right. So you didn't actually see the moose that

morning, you was just looking in that area, right?

Yes, sir.

All right. What was the weather like early in the

morning that day?

It was foggy early in the morning.

- 1113 -

5 Q All right. And you were looking over the area where you

had seen the moose the day before?

25 A

6

7 A

8 Q
9

lOA Well. it was the -- the -- we were in the same area

II

12 Q
13 A Yes, sir.

14 Q

15

16

17

18

19 A

20 Q

21

22 A

23 Q

24

A No, early morning, yes. Mid to early morning.

2 Q Was it early or mid?

3 A Mid to early morning. I --I don't --I can't tell you

4 exactly.

It circled approximately the same area where it -- where

it circled the first time.

Okay. And then you said the plane -- do you remember

telling that the plane then left the area again and then

about after another 30 minutes you heard another

gunshot?

If that's what 1said then that's probably a more

accurate timing, yes.

Now did you ever see any other hunters on the ground

besides yourself and Mr. Elinor?

Say that again, I'm sorry?

Did you ever see any other hunters on the ground, out in

the field, other than you and Mr. Elinor?

No, sir, I didn't.

Now, of course, on the 6th you're still in an outrage

and you're still mad about what you saw the day before

when you spotted the moose, right?

Yeah, I think now that the -- we were upset when we were

think -- when we saw what was happening that made us

- 1116-

No, we _. we -- we must have seen it because it -- it

circled again.

All right.

So -- you know.

And it circled the area where you thought there was a

moose?

I A

2

3 Q
4 A

5 Q

6

7 A

8

9 Q

10

II

12

13 A

14

15 Q

16

17 A

18 Q

19

20 A

21 Q

22

23

24 A

25

Okay. And how long was it foggy?

It was foggy that morning.

When you were looking over to see where the moose was?

Malter of fact it started clearing by then.

So about what -- by early morning it was clearing?

By mid-morning it was cleared, yes.

By mid-morning it was cleared, okay. Now about -­

didn't you tell Officer -- do you remember having an

interview with a Alaska state trooper named Mitch Doerr

around the 18th or so ofSeplember ofl003?

I did have an interview with Trooper Doerr, yes.

Okay. And didn't you tell him that about 8:30 in the

morning you saw the same plane you had seen the day

before, circling around the area where you had seen the

moose before?

I can't remember..

I Q
2 A

3 Q
4 A

Q
6 A

7 Q
R

9

10

II A

12 Q
13

14

15

16 A

17 Q

18 A

19 Q

20 A

21

22 Q

23

24 A

25

Okay.

.....what time I said.

All right. And then also

My recollection that -- my recollection at thai time

would be a lot closer than it is now.

Oh, okay. So you remember things closer 10 the time

than further away from the ....

I would assume it was -- if! had a time that 1said

back two years ago, then it was probably more accurate

- 1114 -
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17 moose.....

TROOPER DOERR: Yes, ma'am.

(Oath administered)

TROOPER DOERR: I do.

THE COURT: Okay. Go ahead, Mr. Leaders.

MR. LEADERS: Thank you.

MITCH DOERR

called as a witness on behalfof the plaintiff, testified

telephonically as follows on:

DIRECT EXAMINATION

you've been calledas a witness in this case so Ineed to

swearyou in, okay.6

7

8

9

10

II

12

13

14

15

16 BY MR. LEADERS:

17 Q Sir, you work for the Alaska State Troopers, is that

18 correct?

19 A That's correct.

20 Q And what's your position with them?

21 A I work as an Alaska Slate Trooper for the Wildlife

22 Enforcement Bureau.

23 Q Okay. How long have you been with the troopers with the

24 Wildlife Enforcement Bureau?

25 A Well, I've been with Wildlife Enforcement for over 20

- 1119-

I come back, off this clock.

2 (OfT record)

3 THE COURT: We're hack on record. All right. Trooper

4 Doerr, we're on record herewith the -- in McGrath. and

MR. LEADERS: Objection. Judge. What's the relevance.

MR. ROBINSON: Well. he just said he never saw any moose.

THE COURT: No, he said he never saw that moose.

MR. ROBINSON: No, 1asked him whether he saw any

of September you saw some cow moose?

.....andyouranswer was youneversaw any moose, is

that right, Mr. Rivera?

No, I didn't say that. I thought you said did I see

thatmoose again.

Well. the question -- thesecond question.....

I never -- I never -- I neversawthatmoose again.

Did you see any other moose?

Yes, there was a day W~ saw a small bullwinkle moose

- 1117 -

THE COURT: Let's 1110\'e on.

Q Well. isn't it..

MR. ROBINSON: Wait a minute.

Isn't it true that you told the trooper then on the 7th

more upset. yes.

When did you sec the moose again'!

'V'/c neversaw the moose again.

No moose?

THE COURT: He's answered that three times.

6 A No moose.

1

2 <)

3 A

4 ()

7

8

9

10 Q
II

12

13 It's not..

14

15

16

18 Q

19

20 A

21

22 Q
23 A

24 Q

25 A

1 with a cow moose, and they crossed the lake right where

2 we were staying.

3 Q And what day did you see that moose?

4 A I don't remember that at all.

5 Q Was it the day after you heard the shots?

6 A I can't -- I can't remember if it was beforeor after.

7 I'm going to have to tell you I'm going to haveto get

8 on my plane,so if you have some pertinent questionsyou

9 should ask them.

10 THE COURT: Anything else?

I I MR. ROBINSON: Yeah.

12 Q What was the weather like the next day after you heard

13 the shooting?

14 A I don't remember.

15 Q So you don't know because you never saw the moose after

16 you spotted it, whether the moose was pushed away or

17 towards you or where themoose went, right?

18 A We don't know what happened to the moose, no, sir.

19 MR. ROBINSON: No further questions.

20 THE COURT: All right. All right, Mr. Rivera, thank you

21 very much. Have a safe trip.

22 A Okay, thank you. Bye-bye.

23 THE COURT: I'm about ready for a break.

24 (Whispered conversation)

25 THE COURT: We'll take until 3:00 o'clock, you want to
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I

2 Q
3

4 A

5 Q
6

7 A

8

9 Q
10

II

I2A

13 Q
14 A

15

16

17 Q
18 A

19 Q
20

21 A

22

23

24

25

years now, since, oh, 1985.

Okay. And during September of 2003 did you investigate

a case or a complaintfrom a Pete Rivera?

Yes, I did.

Can you explain to the court I guess the nature of the

complaintthat you received?

Well, the nature of the complaint was a -- a possible

same day airborne violation.

Okay. I mean I guess what information had you re -- who

did you receive information fromto begin an

investigation?

I received a initialcomplaint from Mr.Pete Rivera.

Okay. And what was Mr. Rivera's initial complaint?

Well, his complaint was is that he .- he felt that a

particular airplane was assisting some hunters thatwere

on the ground.

Did he explain.....

He believed that were -. pardon me?

Okay. Did he » what did he explain to you as far as

why he believed that?

Well, he explained that he observed some low altitude-­

an airplane flying low altitude circles around an area

where he had spotted a bull moose. And then after the

airplane had -- had flown a few circles around this

moose the airplane landed, or he believed landed on the

- 1120 -
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-- 011 the river bar nearby where the moose was -- where

2 he saw the moose. And then the airplane lett that area,

3 and then that same air -- that same airplane came back

'-I the next morning and made a couple more circles. And

:' during the time that the airplane was making these

6 circles the airplane lett and about, oh, he said about

7 JO minutes later he heard a -- a rifle shot. and then

X the airplane came back after the rifle shot and was

9 doing some more circling around this moose, and then the

10 airplane left again and they heard another shot.

II Q Okay. And so that was the nature of the..

12 A The plane

13 Q Go ahead.

14 A Yes. Then the -- then the airplane left again and came

15 back and did make several landings, which it appears

16 like they were hauling out a moose.

17 Q Okay. Did you get information as to any other parties

18 who may have witnessed these events from Mr. Rivera?

19 A Well, he was -- he was a guided hunter himself, and he

20 was being guided by an assistant guide by the name of

21 Dale Payne. and Mr. Payne was working for -- one minute.

22 Now it's going to slip my mind here.

23 Q Was it a Ken Powers?

24 A Mr. Powers.

25 Q Okay.

- 1121 -

( Aurora Court Reporting :

I identifying information about the plane?

2 A Yes. they -- they got the -- the information that 1

3 received from them from their -- or about the airplane

4 was it had a Batman insignia on the tail. They did not

5 get the N numbers oil of it.

6 Q Okay. Did -- from them did some of them associate -- or

7 did the guides in particular. assistant guides.

X associate that to a specific individual as well?

9 A Yes, they associate -- associated that with Mr. Dave

10 Haeg.

II Q Did you obtain the location of where they reported this

12 assisting in the laking of a moose occurred. as far as

13 the circling and the gunshots?

14 A Yes, we got an approximate location, and then I asked

15 Trooper Gibbens to -- to go make a flight overto that

16 area to try to locate a kill site. He was able to

17 locate the -- the area where the -- the airplane was

18 landing but he was not able to locate the kill site.

19 And then I went out by helicopter two days later and --

20 and located the kill site.

21 Q Okay. Can you -- that was near Little Under Hill Creek,

22 is that correct?

23 A Yes, it was on Under Hill Creek, Little Under Hill

24 Creek, yes.

25 MR. ROBINSON: (Indiscernible).

- 1123 -

IA

2 Q
3

4

Yes, Kenneth Powers.

And were there any other hunters in the field associated

with Mr. Rivera that he identified that may have

information?

I

2

3 Q
4

MR. LEADERS: Rules of evidence, circumstance..

THE COURT: Yeah. Let's just move on.

The -- and did you -- you were able to locate a kill

site there?

5 A That's correct.5 A Yes, a Mr. Mark Elinor, and he was being guided by a Mr.

6 Hendricks..

7 Q Okay.

SA ..... who was working for the same operation, Mr. Powers'

9 operation there.

10 Q Did you end up interviewing those three other

II individuals as well? Well, I guess four other

12 individuals. The two other assistant guides as well as

13 Mr. Powers, the main gui -- the registered guide, and

14 also Mr. Elinor, the other client?

15 A Yes, I did interview them.

16 Q Okay. The -- Mr. Elinor and the two assistant guides

17 gave similar accounts as Mr. Rivera, correct?

18 A That's correct.

19 MR. ROBINSON: Objection. hearsay. My hearsay objection

20 is to counsel... ..

21 THE COURT: Right.

22 MR. ROBINSON: ..... (indiscernible) testify about their

23 own observations and personal knowledge.

24 THE COURT: Okay. Go ahead.

25 Q And did you receive information as to any particular

- 1122-

6 Q
7

8

9 A

IOQ

II

12

I3A

14

15

16

17 Q

18

19

20

21 A

22 Q

23 A

24

25

Okay. Did you then review any infonnation regarding

David Haeg to determine whether or not any clients of

his -- because he's a registered guide, is that correct?

Yes, he is a registered guide.

And they're required to file hunt records indicating

locations of where clients take big game, is that

correct?

That's correct. The hunt - the guides are required to

provide hunt records to the Department -- to

Occupational Licensing, in addition to harvest records

for the Alaska Department of Fish and Game.

Okay. Did you review any harvest records or hunt

records from Mr. Haeg's guiding activities during that

time frame to determine whether or not he may have been

associated with that kill site you located?

Yes, I did.

Okay. And did -- what did that review disclose?

Well, I located a hunt record that reflected a hunter by

the name of Doug Jayo(ph) of Idaho who was guided by Mr.

Tony Zellers, who was an assistant guide for Mr. Haeg.
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know that he said that he didn't communicate with Mr.

Zellers.

Okay. Me. Jayo did -- he talked about how they hunted

though. correct? Didn't -- he indicated that-- they

didn't spot any game from an airplane while he was

hunting. is that correct?

Well, he stated that they -- that Me. Haeg would assist

them in spotting game, but no, he did not -- they said

they did not spot any game.

Okay. And he indicated that they -- well, one second.

That they didn't v-that they did not use any radio

communications during his hunt, isn't that correct?

That's correct. He said that Me. Haeg did not direct

him to a moose or did not use -- and did not use radio

communications during the hunt.

Okay. At all during the hunt?

That was my understanding.

Okay. The ....

Their first cornmun -- their first communication is my

understanding is right after they took the -- the

animal.

Q Okay. Did..

A I don't -- I don't recall.

3

4

6

7 Q
8

9

10

II A

12

13

14 Q

15

16

17 A

18

19

20 Q

21 A
22 Q
23 A

24

25

Hill Creek"

Yes. it did.

Okay. And did it give a date when Me. Jayo took that

moose in that area?

Yes. that date reflected September 7th.

Okay. Was that consistent or approximate with the dates

provided to you from Mr. Rivera and Mr. Elinor and the

others?

Yes. that was consistent.

And I guess did you, in fact -- I guess you said you

were at the kill site. What did you observe -- did you

observe anything at the kill site that may be able to

associate -~ or anything particular about the plane

tracks at the landing near the kill site?

Well, the only thing that was out of the ordinary is

that what Trooper Gibbens gave me some information about

a tail wheel that may have been oversized tail wheel,

and I took some measurements but I -- I never verified

that with a particular airplane.

Okay. But you confirmed the presence of oversized tail

wheels at that landing location, or tracks from an

oversized tail wheel at that landing location?

That's correct.

STATE OF' ALASKA V DA VID HAEC 4MC-04-24 CR ( Aurora Court Reporting)

Okay. And did it indicate whether or not Me. Jayo had THE COURT: Moose.

taken a moose in this approximate area. LittleUnder 2 A Boy. I don't know if! recall that statement or not.

Q

2

3

4 A

Q

(,

7 A

8 Q

9

10

II A

12 Q

13

14

15

16

17 A

18

19

20

21

22 Q

23

24

25 A
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I Q
2

3 A

4

5 Q
(, A

7 Q
R

9

10 Q
II A

12 Q

13 A

14 Q

15 A

16

17 Q
18 A

19

20

21

22 Q
23

24

25

Okay. Now did you talk with any -- Mr. Haeg or Mr.

Zellers or Mr. Jayo about this?

1did interview Me. Jayo and I was with Trooper Gibbens

and Mr. Zellers attorney when we did interview him.

Okay.

Did not -- I was not -- I did not interview Mr. Haeg.

Okay. Mr. Jayo confirmed that he had taken a wolf [sic]

in this area?

THE COURT: A moose.

A moose, excuse me.

Yes, he had taken a moose.

I apologize. It was a moose, yes"

Yes.

And did he discuss with you the circumstances?

Well, yeah, he told mc about -- yeah. he told me about

his hunt, yes.

What did hc tell you?

Well. he told me that he was hunting with -- on Little

Under Hill Creek with Mr. Zellers, approximately during

this same time frame, and that he had -- had taken a

moose on Little Under Hill Creek.

Okay. Did he indicate to you when you talked with him

that he knew -- that Mr. Haeg had already contacted him

about this situation regarding wolves and the moose

taking?

- 1126-

IQ

2

3 A

4

5

6

7

8 Q

9

10

II

12 Q

13

14

15 A

16 Q

17

18

19

20 Q
21 A

22

23

24

25 Q

Okay. And he didn't indicate at any point Me. Haeg come

in, taking up Me. Zellers or he to go spot a moose?

Well, there was some indication that they came in, and I

don't know if it was Me. Jayo or Mr. Zellers that said

this. That Mr. Haeg came in the night before they took

the moose and what -- and showed Me. Zellers the

location of the moose"

In fact, that's what Mr. Zellers during his interview

did disciose is that Me. Haeg had come in, flown them

the night before the moose was taken .....

MR. ROBINSON: Flown them. Objection.

Flown Me. Zellers -- Mr. Haeg and Mr. Zellers flew,

observed a moose and they sought to hunt that the next

day, isn't that what Mr. Zellers indicated?

Yes, that's what Me. Zellers indicated.

But Mr. Jayo told you that no lime during his hunt was

-- did Mr. Haeg come in and assist them in locating game

with an airplane?

MR. ROBINSON: Objection,

Isn't that correct?

Yes. that -- that -- that -- that is correct. Mr. Jayo

said that there was no -- at no time did the airplane

ever assist them.

(Whispered conversation)

Now did Me. Jayo indicate how many shots it took to put

- 1128-
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other hunters in the area?

2 A Yeah, I think Mr. Zellers and Mr. Jayo knew that there

3 wen: other hunters in tilt; area.

4 Q You say you think they both did. Why do you say that?

5 A From their statements.

6 Q Okay, That's what they indicated to you, correct?

7 A Yes,

8 Q Okay.

9 MR. LEADERS: I don't have any further questions.

10 THE COURT: Thank you. Mr. Robinson"

11 MITCH DOERR

12 testified as follows on:

down the moose?

2 A 011, apparently Mr. Jnyo hud c- had shot at the moose

3 with his rifle and he was unable to -- it malfunctioned

4 and he shot the moose with Mr. Zellers rifle, and it --

:-; so it was just one shot to take the moose down and then

6 when they -- when they made it over to the moose they --

7 he shot it again.

8 Q Okay. And so that was -- did he indicate approximately

9 how much -- how long between the two shots?

lOA Oh, I -- I don't recall that.

11 Q All right. And regarding that sequence. That was

12 conflrmed by Mr. Zellers as far as the use of Mr.

________J3 _,_Zellers~ rifle lQact~'!!Iy-,- for th_ejnitial,shot,iL --------1-13 GROSS,EXAMINA'IlON--- ,---

14 that correct? 14 BY MR, ROBINSON:

15 A Yes, it was, 15 Q Trooper Doerr, can you hear me?

16 Q And then the , 16 A I can just barely hear you, I'm sorry,

17 A That's correct. 17 Q Can you hear me now?

18 Q Subsequent to that a second shot. that was -- that put 18 A Okay, that's a little hit better.

19 down the animal but did nnt kill it? And then a second 19 Q Okay. I'm -- my name is Mr. Robinson and I represent

20 shot was used to kill the animal after it was, I guess, 20 Mr. Haeg.

21 located? 21 A Yes, Mr. Robinson.

22 A Yes, the first shot was -- was -- was shot by Mr. 22 Q Did I hear you say that the record of harvest, Division

23 Zellers' rifle and then apparently they --they worked 23 of Occupational License, that show the moose was taken

24 out the malfunction with Mr. Jayo's rifle and he used 24 at Little Under Hill Creek on September the 7th was

25 his rifle to ultimately -- to kill the moose. 25 consistent with what you heard from Mr. Rivera as to

-1129- -1131-

Q Okay. And Mr. Jayo wasspecific in that Mr. Haeg did

2 not locate that moose from the airplane?

3 A Yeah, Mr. Jayo was pretty specific that they -- the--

4 the moose was not located with airplane and -- and Mr.

S Haeg didn't assist them with -- with an airplane at all.

6 Q Even the day before it had not been located with the use

7 of the airplane, isn't that correct. according to Mr.

8 Jayo?

9 MR. ROBINSON: Objection,

lOA That's correct. That's correct.

II Q And Mr. Jayo acknowledged that even he could see that

12 there were other hunters in the area, isn't that

13 correct?

14 A Scot, 1didn't quite catch that one, I'm sorry.

15 Q Sure. Even -- Mr. Jayo acknowledged that even he could

16 see that there were other hunters hunting in that same

17 area?

18 THE COURT: Ask him a question that he can answer rather

19 than you telling him what the answer is.

20 MR. ROBINSON: You're telling him what to say. Jmean

21 (indiscernible).

22 THE COURT: Just make them not so leading. Let him

23 testify a Iittle bit 1just -- maybe it will make a shorter

24 question.

25 Q Were there other -- did anyone indicate if there were

- 1130 -

I when that moose was taken?

2 A Yes, it was -- it was consistent within the -- the day

3 -- the frame oftime during that -- that period oftime,

4 yes.

5 Q Do you remember interviewing.

6 A Mr.findiscernible).

7 Q .....a Mr. Kenneth Powers -- Powell, about this

8 incident?

9 MR. LEADERS: Powers.

10 Q Kenneth Powers?

11 A Mr. Kenneth Powers?

12 Q Yes.

13 A Yes, I do.

14 Q In fact, you interviewed him on -- let's get the date

15 here, September the 19th, 2003, correct?

16 A Yes, I did.

17 Q All right About 9:00 o'e1ock in the morning, right?

18 A Yes,

19 Q And he's a licensed registered guide, right?

20 A That's correct.

21 Q And he was the licensed registered guide for the

22 assistance guide of Kenneth Corky Hendricks and Dale

23 Payne?

24 A That's my understanding, yes.

25 Q Okay. Do you remember telling Mr. Powers during the

- 1132 -
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interview that you had when you met with him on the 19th I A

2 ofSeptember. 2003 \\'111.:11 you were asking him questions 2 Q

:; about what he knew and he said, well. the)' said that 3

4 that was like on the (ith or the 7th. and your answer 4

5 was. they killed it on the olh, meaning the 6th of 5

(, September? 6 A

7 A Do I recall stating that it was killed on the 6th? 7 Q

8 Q Yeah, during that interview with Mr. Powers? 8

9 A No, I don't recall that. I don't -- I wouldn't say that 9

10 specific ofa date if -- if I didn't know for sure what 10

II the date was, II

12 Q Well, you knew specifically what the date was didn't you 12

13 in your report that you made? Didn't you do a report IJ

14 about this alleged complaint from Mr. Rivera? 14

15 A Yes, 15 A

16 Q And didn't you also get a written statement from Mr. 16 Q

17 Rivera? 17

18 A Yes, I did, 18 A

19 Q And in his written -- and in his statement -- and you 19 Q
20 also interviewed him, didn't you? 20

21 A Yes, I did, 21 A

22 Q And in both your interview with Mr. Rivera and your-- 22

23 in a written statement that he gave you, didn't he tell 23 Q
24 you that it was Saturday, September the 6th that he and 24

25 his guide had gone to till: mountain so they could spot 25 A

- 1133 -

I the moose but it was very foggy, and we could not see Q

2 anything, It started clearing about 8:30 to 9:00 2

3 o'clock in the morning, a.m. And at that time the same 3 A

4 airplane that had flown on the night before flew back 4 Q
5 in, circled the same area he had circled before, and 5

6 then flew out. About 30 minutes later we heard a shot. 6

7 Isn't that right, Trooper Doerr? 7

8 A Yes, that's correct. 8 A

9 Q And didn't you write in your report that the incident of 9 Q
10 this alleged same day shooting, airborne, the same day 10 A

II hunting airborne. was alleged to have taken place on 11 Q
12 Septemher the eth? 12

13 A I don't recall putting that in my report at all. I put 13

14 in my report what it said on the -- on the harvest 14

15 report or on the hunt record. 15

16 Q You don't recall that at all, is that what you're 16 Q
17 saying? 17

18 A That's what I'm saying. 18

19 Q Now you had Mr. Rivera's written statement, right? 19 A

20 A I had Me Rivera's written statement, that's correct. 20 Q
21 Q And he gave you the day, from which the series of events 21

22 that he described to you occurred, right? 22

2J A Yes, 23 A

24 Q And then on the very first page of your report « do you 24 Q
25 have it in front of you? 25 A

- 1134·
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Yes, go ahead.

The very first page where it -- where you -- after you

put down that Pete Rivera. Ken 1'. Powers, you give an

aircraft registration number and then you give a

synopsis of detail. correct?

I do, yes

And don't you say in the very first paragraph of your

synopsis and detail the following. On September the

17th, 2003, the Alaska State Troopers, Wildlife

investigation unit received information that on

September the 6th, 2003, small airpane .- plane with a

Batman insignia may have assisted a hunter in taking

game near the Little Under Hill River in game management

unit 19'1

That's correct

So you did put in your report September the 6th, didn't

you?

Yes,ldid,

So when you said you didn't earlier that wasn't right,

was it, Trooper?

It was not I actually put in both dates, September 6th

and September 7th (indiscernible)"

Well, you put in September the 7th as heing the day-­

you put in September as being the"

Because of records.

- 1135 -

You put in September the 7th as the day that you

discovered from the records, right? Correct?

Yes,

All right But it was September the 6th that you

received this -- you received this complaint on

September the 17th, but it was September the 6th that

the alleged violation look place, right?

That's correct.

So that's not consistent is it?

It's not consistent with the hunt record, no, it's not.

Thank you,

THE COURT: Anything else, Mr. Robinson?

MR. ROBINSON: Hold on one moment

THE COURT: Okay,

(Whispered conversation)

Oh. You said that Mr. Jayo told you that Mr. Haeg did

not assist him with an airplane in spotting a moose, is

that what you said he told you?

What was the question again?

You testified that when you talked to Mr. Jayo, Mr. Jayo

told you that Mr. Haeg did not assist him in spolling

the moose to take, is that right?

That's correct.

Didn't use his airplane to do that, correct?

I did not hear that, again, I'm sorry,

- 1136·
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I Q He didn't usc his airplane and spot a moose for him to

2 take" That Mr. Jayo ..

3 A That's what he -- that's what he told me.

4 Q All right. Now do you remember your interview with Mr.

Jayo in August of 2004'1

6 A Yes.

15 A Yes, he did.

16 Q Okay. And didn't he tell you that he never went and

17 spotted a moose lor himself personally, meaning Doug

18 Jayo?

19 A I -- I didn't quite hear that question.

20 Q Isn't what Mr. Jayo told you that Mr. Haeg never

2 I personally went and spotted a moose for him? In other

22 words. he didn't.. ..

23 A Well, Mr. -- yeah, Mr. Haeg -- Mr. Jayo said that he

24 did not use the airplane to spot a moose for him.

25 Q Okay. And he also told you that he didn't use any radio

- 1137-

Okay. Now let's get that interview out. No, wait a

minute. Isn't it true that Mr. Jayo told you that Me.

J-lacg was flying his airplane in the area, flying other

hunters around?

7 Q
8

9

10

II A

12 Q

13

14

I Q Okay. In your conversation where you interviewed Mr.

2 Jayo do you remember him saying these things. And then

3 tell you -- and you ask him about -- after you told him

4 that you flew in there with a helicopter so it was

5 pretty easy to hover over the place, he says, yeah. You

6 say. okay. Then you say, yeah. That's all right. go

7 ahead. And then it says -- then you say, all right, I

8 was just kind oflooking at my notes here if you had

9 something to add, to go ahead. And then Mr. Jayo says,

10 no, the only thing that 1could add was I couldn't --

Yes, he did say that. I I because you know I could remember Dave Haeg saying, you

. Okay. And didn't he also say that he dropped you in -- 12 know, talking about -- 1 mean he made -- he made the

he droppc..d _h_in_,_an_d_Mr:..Zellers into an area with the I_:.:13C-.__e"'o_m_m-'-ent that we had, you kIlOW -- you know, because 1

airplane? 14 didn't know you had the law you can't hunt the same day

15 and he said, no, we can't do that. And you went Uh-huh

16 (Affirmative).

17 MR. ROBINSON: And then Mr. -- I'm at page 14001, by

18 the way Mr. Leaders, of the transcript that you provided me.

19 Q And Mr. Jayo says .....

20 MR. LEADERS: Actually, 1don't think we provided that.

21 MR. ROBINSON: Well, yeah you did.

22 A I'm sorry, I don't have a copy of the transcript

23 but....

24 Q I know you -- I'm not -- maybe you don't have a

25 transcript. I'm just trying to jog your memory.....

- 1139 -

I contact to locate a moose as well, right?

2 A That's correct.

3 Q Or any other kind of communications that would be -- you

4 know, like a satellite radio or anything like that?

5 Satellite....

6 A No radio or telephone communication.

7 Q Okay.

8 (Whispered conversation)

9 Q Isn't it also true that when you interviewed Mr. 1ayo in

10 August of 2004 that you told him that you weren't really

11 interviewing him about the moose incident, it was about

12 some wolf incident that -- the reason why you wanted to

13 talk to him?

14 A No, not at all. 1wouldn't have been interviewing Mr.

IS Jayo about any wolves.

16 MR. ROBINSON: Is this (indiscernible).

17 THE COURT: Yes.

18 Q Okay, Trooper. Do you remember this following

19 conversation between you and Mr. Jayo on August the 4th,

20 2004?

21 A Do I remember?

22 Q Well. I'm going to read it to you and see if you

23 remember it, from your discussions and interview with

24 Mr. Jayo.

25 A Okay.

- 1138 -

I MR. LEADERS: No, it wasn't provided.

2 MR. ROBINSON: Yes, you did.

3 MR. LEADERS: This one. Maybe we ought.. .

4 MR. ROBINSON: Look, 1can show you what you provided me

5 in discovery.

6 THE COURT: Does it matter who provided the transcript?

7 MR. LEADERS: Well, the -- 1guess it.. ...

8 MR. ROBINSON: Yes, it does.

9 THE COURT: Okay.

10 MR. ROBINSON: Because this is information I got from the

11 state, so I don't want somebody to think that this is going

12 off in some clear blue area.

13 MR. LEADERS: Well, then can you show me the transcript.

14 MR. ROBINSON: Yes.

15 THE COURT: Okay. All right, gentlemen, while you work

16 that out I'm going to change the tape, that way it will --

17 you can do that at this time. Hang on just a minute, Trooper

18 Doerr.

19 MR. LEADERS: What's the Bates stamped page number?

20 A All right.

2 I MR. ROBINSON: I don't know the Bates stamped page

22 number. It's 14 of... ..

23 THE COURT: Okay. Off record for a second.

24 (OfT record)

25 0575
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wolf. you said this is a dealing withanother situation.

and thenyou asked him -- he told you about the wolf

issue. You asked him that question? And Doug said.

MR. LEADERS: Asked and answered and relevance.

yeah, right. And thenyou say to him, right. This is a

whole separate deal. we got a separate complainton this

andwe're just -- andthen he interrupts and says,

trying to follow up on, yeah. And so that was about the

wolf issue. And so you're saying that's ~- thatas far

as you know, and as faras you believe, you never

discussed that with Mr. Jayo, right?

I would not discuss ihe wolf case with Mr. Jayo.

But you didn't say to him, well, this is dealing with

the wolves? You'dhave never said that?

THE COURT: Make this the last one unless there's more.

MR. LEADERS: Asked and answered.

.....1don't recall saying that.

All right. But now I want to know whether you -- are

you making a statement thatyou would have never said

that?

MR. ROBINSON: No, I didn't ask him that question.

Now ..

MR. ROBINSON: Well, this is sign -- this is on this

issue, this is the last one.

2

3

4

6

7

8

9

10

II A

12 0
13

14 A Mr. Rohinson..

15

16 A

17 0
18

19

20

21

22

23

24

25

THE COURT: Go ahead.

All right. We were at the pointwhere Mr.layo says to

you in your interview with himthat he was toldthatthe

same day you've got to wait until the following day and

it even came up about the radio conversation, you know.

We can't talk -- we can't spotgame, you know, andyou

say sure, And then Mr. Jayo says, and then tell you on

the ground. I mean that all came up in the course of

this hunt, you knoll'. And then Mr. Jayo tells you, and

those things aren't legal. We don't, and then you

interrupt him and say sure. And then he says, so that's

the reason I'm surprised that he'sbeencharged with

that because evidently, I mean, we went out to the kill

site and everything. Itmust have been, and then you

interrupt and says, well, he'snot bcing >-and Mr.layo

says, it sounds like it must have been my moose

(rape change)

2 4MC-05-24/Side [)

3 060S

4 MR. ROBINSON: ..... that's what I got from you, not from

5 what I got from Mr. Caldwin(ph). l told the court I didn't

6 have that and you provided me ...

7 MR. LEADERS: I didn't provide that. (Indiscernible).

S MR. ROBINSON: Well. anyway, can 1go ahead with the

9 witness?

10

II 0
12

IJ

14

15

16

17

18

19

20

21

22

23

24

25
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I evidently, and you say to him, he'snot being charged I

2 with anything relatingto the moose. We're just -- I'm 2

3 just·- and then Mr. Jayo says to you, well, illegal 3

4 spotting or whatever he's been charged with I guess, and 4

5 you say, well, this is dealing with the wolves. You 5

6 remember that? 6

7 A I would -- I don't remember saying anything like that, 7

8 and I -- 1 certainly wouldn't say anything like that in 8

9 an interview because I was interviewing him for the 9

10 moose case and the same day airborne violation and not 10

II the wolves. II

12 0 So if it is on the tapethatyou said that, then you 12

JJ would have to retract what you just said thatyou would JJ

14 never say that, right? 14

15 A Well, if it is on the tape, yes, I'd have to retract 15

16 that, but it may be the tape was misinterpreted, I don't 16

17 know. But I would 110t say anything like that. 17

18 0 And then after.. 18

19 A I wouldn't have a reason to say anything like that. 19

20 0 All right. But if it's on the tape and it's your voice 20

21 thenapparently you did say it, right? 21

22 A If it's my voice, yeah, I'll agree that I did say it. 22

23 0 And then ..... 23

24 A If it's on the tape. 24

25 0 .....after you tell him, well, this is dealing with the 25

- 1142·

THE COURT: Okay.

o Are you saying that you would have never .

THE COURT: Okay, answer the question .

o .... .said that to Mr. Jayo?

A Mr.-- Mr. Robinson, I wouldn'thave any reason to say

that to Mr. -- to Jayo, and I don't recall saying that

in the interview.

o I understand that. My question is simply, does that

meanwhat you just said thatyou had nev -- you would

have never said that?

MR. LEADERS: Objection as to relevance as to whether or

not he would have ever said that.

THE COURT: You've gotten the best answer I think you're

go ing to get.

MR. ROBINSON: Well, maybe not. I mean I don't want him

to go off on fudging. I just want to know is did ..

Q Are you saying that you would have never said that? Not

that you didn't have any reason to or.. ...

MR. LEADERS: Judge, may we play the tape?

o .....anything, but that you would have .....

MR. LEADERS: Judge, (indiscernible).

MR. ROBINSON: Hold it, Mr. Leaders.

MR. LEADERS: May we just play the tape, if that's -- the

issue is he didn't exactly say that.

THE COURT: Well, just -- that's -- can you answer the

- 1144·
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quest ion yes or no. Trooper Doerr? The question that Mr. I

" Rollinson was asking is whether you're saying you would have 2

3 never said that. Can you answer that as to a yes or no? 3 Q

4 A Your Honor. I would n01 have said that to Mr. Jayo. 4 A

5 THE COURT: Okay. Let's move on then.

r, Q Trooper Doerr, you said you found the kill site. right? 6 Q
7 When you went out with a helicopter? 7

8 A That's correct. 8

9 Q How far was the kill site from where Mr. Rivera said 9

10 that he saw the plane circling over a moose? 10

11 A From what Mr. Rivera told me it was -- how far it was or II A

12 how far from where.. 12

13 Q How far -- when Mr. -- <IS I understand it Mr. Rivera 13

14 lold you that on the 6th of September he saw this plane 14

15 with the bat insignia circling an area where he had saw 15 Q
16 a moose, right? 16

17 A Correct. 17

18 Q And then after the plane left he heard a shot, right? 18

19 A Correct. 19 A

20 Q All right. So my question is, when you found the kill 20

21 site what did you determine to be the distance between 21 Q
22 the kill site and where Mr. Rivera said he saw the moose 22 A

23 that was circled by the airplane? 23

24 A I believe it was about four to five miles. 24 Q
25 Q So the kill site was four to live miles away from where 25 A

- 1145-

areas.

So you didn't -- so you could never establish how close

the hunters on the ground were under this alleged

incident that after the plane circled this moose, where

they were in relationship to where the mOOSe was shot 30

minutes later?

No, we were never able to establish where Mr. 1ayo and

Mr. Zellers were on the ground. no.

MR. ROBINSON: One second.

(Whispered conversation)

Oh, by the way, when you did your investigation with Mr.

Rivera and Mr. Elinor and Mr. Payne and Mr. Hendricks,

let's start with Mr. Elinor. Was he able to tell you

that he, in fact, ever saw a moose on the ground?

Was he able to tell me whether or not he saw a moose on

the ground?

Right.

No, I think he was told by Mr. Rivera that there was a

moose. I don't think that he ever saw a moose.

Did Mr. Hendricks say that he saw a moose?

(Pause) You know, 1-- I'm trying to review my report

- 1147 -

A That's correct.

Q How close was the kill site to Little Under Hill Creek?

A Oh, it was prohable -- probablyabout 10 yards.

Q And how far was the landing site from where the kill

- 1148-

again here and I don't -- I don't recall whether or not

Mr. Hendricks or Mr. Elinor saw the moose from their

observation point.

Okay. When you interviewed Mr. Rivera and you

interviewed Mr. Payne, on the day that they said they

heard the gunshot, did they tell you that on that day

Did any of the hunters indicate whether or not they had

heard or seen any of this type of activity after what

they described as the 6th? As far as related to

they saw a moose?

Yes, they had -- they had spotted the moose....

The day before?

The evening -- the evening before.

Yeah, my question is on the day that they both said they

heard the gunshot, did they tell you that on that day

they saw a moose?

No, I don't believe they did sec the moose that -- that

next morning from where they were sitting.

(Whispered conversation)

MR. ROBINSON: That's alii have.

THE COURT: Anything?

MITCH DOERR

REDIRECT EXAMINATION

BY MR. LEADERS:

1

2

3

4 Q
5

6

7

8 A

9 Q
10 A

II Q
12

13

14 A

15

16

17

18

19

20 testified as follows on:

21

22

23 Q
24

25

Mr. Rivera said he saw the plane circling the moose?

site was?

About a quarter of a mile.

And did you ever find a camp site for any hunter that-­

like Mr. Jayo or Mr. Zellers, where their camp site was

before the moose was shot?

No, I did not locate a camp site.

Well, in terms of importance in trying to figure out

whether or not somebody within 30 minutes could have

shot a moose after they saw it circling, wouldn't you

want to know where those hunters on the ground were

located?

The question is what again?

In your investigation of this same day airborne moose

hunting, in your opinion do you think it would be

important to know where the hunters were on the ground

from the time that Mr. Rivera said that he saw this

plane circling over a moose, and then 30 minutes later

he heard a gunshot, as to where the hunters might have

been before the gunshot went ofT?

Sure, I think that would be important, and we did look

- 1146-

1

2

3

4

5

6

7 A
8 Q

9

10

11 A

12 Q

13

14

15

16

17 A

18 Q

19

20

21

22

23

24

25 A
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6th?

Okay. Did they indicate if they had seen any other

moose. this type of activity, a plane circling, flying

into the area and hearinggunshots subsequent to the

Well, let me put this .. all .. the four people, tour

huntersthat reported this suspected same day airborne,

they all indicated it happenedon the 6th, correct?

Correct.

MITCH DOERR

MR, LEADERS: I don't have any other questions.

Okay, And in fact, you talked .. Mr. Zellers indicated

they camped some distance away and hiked to this

location, isn'tthat correct?

Okay. You didn't locate a camp where anybody may have

camped overnight. Would location ofwhere someone may

have camped overnight necessarily have disclosed where

they shot tram or.,

No. No, they could be camped anywhereon the river.

there.

. 1151 .

6 Q

7

8

9

10 A

II

12 Q

13

14

15 A Yes,

16

17

18 testified as follows on:

19 RECROSS EXAMINATION

20 BY MR. ROBINSON:

21 Q Trooper Doerr, do you have Mr. Rivera's letter with you

22 as part of your report?

23 A Yes, I do.

24 Q Could you go to",

25 A I have a letter that says it's a draft of his"

A Well, there were tracks leading up 10 a game trail, and

2 then -- and then you lose -- obviously lose lilt: tracks

3 0111 of the game trail.hut it was a -- a game trail

4 runningalong the creek itself and then I followed that

to .. to the kill site.:' Q The reported ...

6 A After the .- after the shots were fired?

7 Q

8

9

10 A

II Q

12

13

14

possibly taking this moose and flying into this area'!

2. MR. ROBINSON: Like hearinggunshotsor anything?

3 (> Gunshots or planes flying into the area?

4 ;\ In relation to what. Scot?

15 A No, not that I remember.

16 Q Did they indicate they noticed any activity at all the

17 7th or thereafter?

18 A Well, I believe they came in that .- that same day that

19 it was shot and packed that moose out, so, no, I don't

20 believe that they » they saw any additional activity at

21 that point.

22 Q Or anything to indicate any othermoose weretaken in

23 that area?

24 A No, there was no other indication.

25 Q Okay. The >- you said you foun>- you located the

. 1149·

Yeah, a draft, It says draft, draft, draft on the top?

Right, to.i.;

September the 16th, 2003, Pete Rivera?

Yes,

8!1 Creekwood Drive, North Fairview, Texas, 75069?

Yes.

All right.

Yes,

Now on the last paragraph on the first page it says, on

the next day, Saturday, September 6th, my guide and I

had gone to the mountain so that we could spot the

moose, but it was very foggy, and we could not see

anything. It started clearing up about 8:30, 9:00

o'clock and at that time the same plane that had flown

in the night before flew back in and circles the same

area he had circled before, Then it flew out, about 30

minutes laterwe hearda shot, do you see that?

Yes,

Now would you go over to the next page, on page two,

And it's still referring to the 6th of September on the

second full paragraph it says that evening my guide,

Dale Payne, called our outfitter, Ken Powers, and told

Ken what had happened that day, Dale was clearly upset

and gave Ken Powers this exact same scenario. Dale

identified the plane by the bat emblem to the tail fin

·1152·

IQ

2 A

3 Q
4 A

5 Q
6 A

7 Q

8 A

9 Q

10

II

12

13

14

15

16

17

18 A

19 Q

20

21

22

23

24

25

signs where there was a plane had -- Trooper Gibbens

initially located a location where a plane with an

oversized tail wheel made repeated landings,right?

That'scorrect.

He gave you those coordinatesand you also thenwent to

that location?

Yes, I did,

And then from there you located a kill site

approximatelyone-quarter of a mile away fromthat,

those plane tracks?

Yes. That's correct.

Were theremultiple plane tracksthere indicating

multiple landings?

MR, ROBINSON: Objections, as to leading » you know".

MR. LEADERS: Permissible line of questioning, Judge,

MR, LEADERS: I don't think he has,

THE COURT: Go ahead, Trooper Doerr,

Therewere -- therewere several trackscoming in and

out of that sandbar.

Was thereany form of path or was there any connection

between that landing site and the kill site? Any

pathwayor anything like that?

. 1150·

Normal questioning.

THE COURT: Well, I think he's already answered it,

but..

I

2

3

4 A

Q
6

7 A

8 Q
9

10

II A

12 Q
13

14

15

16

17

18

19

20

21 A

22

23 Q

24

25
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and said that it belonged to David llacg. you sec that?

:2 i\ 'y'cs. sir.

J Q And then it says the next two days Dave Haeg's plane

4 continued to tly in and out of the area. He circled the

.5 areawhere I had shot a caribou a few days before

6 hecause my friend Mark has spotteda hearthereand was

7 hunting a bear. \Ve saw the areawhereMark and his

8 guide were hunting, and we saw Dave Haeg'splane

9 circling the same area where Mark was hunting the hear

10 and it appeared to us thathe was tryingto push the

II hear away from Mark, you sec that?

12 A Yes. [do.

13 Q So when you said that you didn't hear from anybody that

14 there was any other flying or circling going on by Mr.

15 Haeg's plane afterthe 6th, that isn'ttrue, is it,

16 because in that letter that you got from Mr. Riverahe

17 says for the next two days he sow Dove Haeg's plane

Ig continue to fly in andout of the area, correct?

19 A That's what it says, yes.

20 Q Okay. Then let's go to Mr. Elinor. And do you have

21 your report for Mr. Elinor in frontof you?

22 A Yes, go ahead.

23 Q Okay. On -- it has -- I have a Bates page that says

24 11010. Do you have that page? At the very bottom,

25 right-hand corner?

- 1153 -

I A My -- my pages aren't numbered. but...

2 Q All right. Well, then ..

3 MR. LEADERS: (Indiscernible).

4 A .1 think [ -- I have it here.

S Q Iet me get you oriented here. I'm on the page

6 where it says interviewcontinuation number 4, witness

7 Mark Elinor. You see that? And I don't know if.....

8 A Okay.

9 Q I don'thave a page numberon mine so I don'tknow--

10 I'm going to start looking -- Ijust want to get you

II where it startsat the very top, interviewcontinuation,

12 colon, number 4, W.l. Mark Elinor.

13 A (Pause) Okay, I'm on Mark Elinor's interview.

14 Q All right. And it starts out..

I5 A And 1 don't have a transcript.

16 Q You don't have 0 transcript ofit'

17 A I don't have a transcript. 1 do have my report for Mr.

18 Elinor.

19 Q Okay. Let's talk about your summary. Then it's -- the

20 first paragraph on that page starts that on 9-6-03 at

21 about 7:30 in the morningthe same planebuzzes us and

22 the bear again, and then buzzes the areawherethe moose

23 was, do you see that?

24 A Yes.

25 Q The plane left that area for obout30 minutes and then [

- 1154 -

I continuing to fly through the area and over their areas,

2 but at a higher altitude. He wasn't at a low altitude

3 circling and -- and doing that type of stuff.

4 Q Well, what does the word buzz mean?

5 A That [ got that.. ...

6 Q When you wrote the word buzz in your own report. You're

7 -- that's your word..

8 A Wrote what he told me.

9 Q That's your -- but you wrote the word buzz. didn't you?

lOA I wrote wha!... ..

1I Q You wrote that word, didn't you?

12 A 1 wrote what Mr. Elinor and Mr. - the word buzzed is

13 what Mr. Elinor told me.

14 Q All right. And do you fly a lot in small aircraft?

15 A I'm -- I'm not a pilot, no, but I've spent a lot of

16 time

17 Q I didn't ask you if you were.....

18 A ..... in airplanes and helicopters.

19 Q I didn't ask you whether you're a pilot, Ijust asked

20 whether you fly a lot in small aircraft. Small fixed-

21 wing aircraft? Do you?

22 A So the -- the question is do 1 fly in a fixed-wing

23 aircraft or do 1 fly in a fixed-wing aircraft?

24 Q My question is up until September, 2003 did you have a

25 lot of experience flying in small fixed-wing aircraft?

- 1156-
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2 A

o
4

;\

6

7 <)

R

9

10 A

II

12

13 Q

14

15 A

16 Q

17 A

18 Q

19

20 A

21 Q

22

23 A

24 Q

25 A

Not flying it, just simply..

Yes. I do .. ) do have a lUI oftime flying in aircraft.

Well, I'm not talking about 747's. I'm talking about

small fixed-wing aircraft?

Yes. 1--1 do have quite a hit oftime sitting in the

hack seat ora Supcrcub. if that's what you mean.

And in your experience as even a passenger in these

small planes, have you ever had an understanding of what

the word buzz means?

Well, sure, it can mean anything. I mean an airplane

can fly over at .- at a high altitude and -- and scare

ofTgame. You don't have to be at a low altitude.

Well. my question ins what did you understand the word

buzz to mean?

Buzz means that they -- that the airplane flew over.

Oh, just flew over? It doesn't mean flying ..

Directly over.

It doesn't mean flying over at low altitude, it just

means flying over? That's what it means to you?

Yes. That would he m), understanding, yes.

So if an aircrafl new over at 5,000 feet that would--

you would consider somebodyon the ground being buzzed?

That wouldn't be a buzz, 1wouldn't think.

Oh, okay. So then it's not just flying over, is it?

Wouldn't hardly be able to hear the airplane at that

- 1157 -

Q Well, did you put down that Mr. Elinor said that he --

2 that the plane was somewhere between 1.000 and 1,200

3 feet above him?

4 A Is that -- is that question for me?

5 Q Yeah.

6 A I -- I -- at this point, no, I did -- I did not ask him

7 how high the airplane was flying when it -- when he

8 buzzed the bear if that's what-- if that's what you're

9 replying to.

10 Q Well, that isn't true because in your interview with him

II he told you that the plane was 1,000 to 1,200 feet,

12 didn't he?

13 A The interview with who?

14 Q With Mr. Elinor.

15 A Well, I don't recall the 1,200 feet.

16 Q 1,000 to 1,200 feet, you don't recall that? Is that

17 what you're saying?

18 A I -- I -- ldon't recall Mr. Elinor telling me anything

19 about 1,000 to 1,200 feet.

20 Q Just a second, we're going to go to this interview that

21 you had with him. Do you ever remember asking Mr.

22 Elinor how low the airplane was?

23 A Well, I think I asked him how low the airplane was when

24 it was flying over the -- the .....

25 Q Overhead and the gut pile, the bear, the whole shebang,

- 1159-

right?

Okay, you're talking about on 9-7 now, you're not

talking about on 9-5?

Yeah.

I -- I -- I don't recall asking him how -- how high the

airplane was flying. I do recall asking him about the

airplane flying over, you know, 300 feet over trees on

-- on the 5th of September but not on the 7th of

September.

(Whispered conversation)

MR. ROBINSON: All right. Well, that's okay.

So in other words, if·- and you're saying during this

interview it was Mr. Elinor that told you that the plane

buzzed him on the next day, on the 7th. And that's his

words and not your's, is that right?

That's what Mr. Elinor told me, yes.

Okay. Did you ever ask him what he meant by buzzed?

No, I did not.

(Whispered conversation)

And Mr. Elinor told you, didn't that -- okay. That

before the 6th of September, before he heard the shots

-- the alleged shots, that he was already upset with Mr.

Haeg, right? From the day before?

That he was upset with the -- with .....

With the airplane?

I

2 A

3

4 Q
5 A

6

7

8

9

10

II

12 Q
13

14

15

16 A

17 Q
18 A

19

20 Q
21

22

23

24 A

25 Q

MR. LEADERS: He's testified it was Mr. Elinor's word

MR. ROBINSON: No, wait a minute. I'm not.. ..

It has a more specific meaning than just merely flying

over somebody, doesn't it, Trooper?

THE COURT: Is this his opinion? I don't.. ...

MR. ROBINSON: Yeah, I'm asking -- it's his word, he....

MR. LEADERS: It's Mr. Elinor's word.

MR. ROBINSON: I understand, but he wrote it in his

report. He's the one that wrote the word buzz.

MR. LEADERS: So he accurately documented what the

witness said.

let's just move on.

THE COURT: He said he wrote what Mr. Elinor -- if you

want to ask him if Mr. Elinor explained it, fine, otherwise

MR. ROBINSON: Wait a minute, Your Honor. His -- this is

a summary of what he wrote, so it's his impression of what

was said, not the exact words.

MR. LEADERS: Ask him why (indiscernible).....

THE COURT: Sergeant -- Trooper Doerr testified earlier

that he wrote dnwn what Mr. Elinor said.

I point.

2 Q So it's not just flying over then, is it, Trooper? It

3 has a more specific meaning ...

4 THE COURT: Is this his ..

5 Q

6

7

8

9

10

II

12 that he used.

13

14

IS

16

17

18

19

20

21

22

23

24

25

- 115R - - 1160-
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A With the airplane !lying over.

2 Q The day before. right, on the Sth"

3 A Correct.

4 MR. LEADERS: This is beyond the scope of..

5 MR. ROBINSON: It's not beyond the scope.

6 MR. LEADERS: (Indiscernible).

7 THE COURT: Well, let's just move on. Let's just move

SOil.

9 Q And so did Mr. Rivera tell )'OU the same thing, too,

10 then. Before he -- the day before he heard the shots he

II was already upset at Mr. Hneg? Or the plane?

12 II Yeah, the)' were -- yeah, they were upset that the

13 airplane was flying over, yes.

14 Q Did either one of them tell you how far away the shots

15 were when they heard it?

16 A How far the shots were away?

17 Q Yeah, from them. Did either one of them say we heard

18 the shots and then the shots were so far away or did

19 they give you any distance as to ...

20 A No, they just -- no, the)' just said that they heard

21 shots.

22 Q
23

24 A

25

And so did you ever ask them how far away the shots were

that they heard?

No, I don't remember asking either one of them whether

or not how far the shots were away.

- 1161 -

MR. LEADERS: On my direct, not on my redirect. and so

2 it's beyond the scope of redirect.

3 TilE COURT: Do you have much more, Mr. Robinson?

4 MR. ROBINSON: I don't have an)' more questions.

5 THE COURT: Okay. Anything else? Ok a)'. All right.

6 Trooper Doerr, thank you very much for your time. You can go

7 ahead and hang up then, sir, thank you.

8 A Thank you, Your Honor.

9 THE COURT: Bye. Anybodyelse? Anything?

10 MR. LEADERS: No, we're not calling anything further on

II this related issue, Judge.

12 THE COURT: Okay.

13 MR. LEADERS: Mr. Robinson and I discussed earlier -- we

14 kind of proposed that he would present his information

15 regarding the moose and then we'd move on to the wolf

16 specific sentencing issues that. ...

17 MR. ROBINSON: Well, I would like to get Mr. Jayo on the

18 stand -- on the telephone.

19 THE COURT: Okay.

20 MR. LEADERS: May I use the restroom before we...

21 THE COURT: Yeah. Do you have his number?

22 MR. ROBINSON: Yes. It is 208-322-3663.

23 (Whispered conversation)

24 THE COURT: I'm going to go otT record while I do that.

25 (Off record)

- 1163 -

18 answer. He said no, let's go on.

MR. ROBINSON: That wasn't the -- this question had to do

with hearing gunshots. You didn't talk to him about that. I

thought you did.

I Q So as of this stage of your investigation you still

2 don't have an idea of how far the shots were away from

3 them when they heard it, right?

4 A No, I knew how far away they were from the moose and

5 that was ..

6 Q But you don't -- well, I'm not talking this time about

7 the shots. You don't have a clue today ...

8 A Did not ask them.

9 Q So you don't have any idea today...

lOA Did not ask them how far away the)' were from ..

II THE COURT: That's a yes or no question, Trooper Doerr,

12 can you answer it yes or no, please.

13 A No, I did not ask them.

14 Q And so therefore you don't have any evidence as to how

15 far away the shots were when they heard it, right?

16 MR. LEADERS: Argument, Judge. It's not a question.

17 THE COURT: He said no. Let's --I mean that's the

19 MR. LEADERS: Judge, this is beyond the scope - my scope

20 addressed the location of the kill site, how far it was from

21 the landing site, and that there was no discussion of buzzing

22 the same moose kill site area again.

23

24

25

. - 1162-

I THE COURT: Okay, we're back on record and we have Jake

2 Jedlicki on the phone. Mr. Jedlicki, this is Judge Murphy,

3 you've been called as a witness to testify in this case, so

4 I'm going to swear you in and then the lawyers will have some

5 questions for you, okay. All right, sir?

6 MR. ROBINSON: Hello?

7 MR. JEDLICKJ: Hello.

8 THE COURT: Did you hear me, Mr. Jedlicki?

9 MR. JEDLICKJ: No, I -- you cut out there for a second.

10 THE COURT: Okay. I said you've been called as a witness

II so I'm going to swear you in and then the witn -- lawyers

12 will have some questions for you, okay?

13 MR. JEDLICKI: Okay.

14 (Oath administered)

15 MR. JEDLICKJ: Yeah, I do.

16 JOHN JEDLlCKJ

17 called as a witness on behalfof the defendant, testified

18 telephonically as follows on:

19 DIRECT EXAMINATION

20 THE COURT: All right, would you spell your first and

21 last narne for the record, please.

22 A My real narne is John, J-o-h-n, Jedlicki, J-e-d-I-i-e-k-

23 i.

24 THE COURT: Okay. Thank you, sir. Go ahead, Mr.

25 Robinson.

- 1164-
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BY MR. ROI3INSON:

2 <) Mr. Jcdlicki, is it okay if Icall you Jake?

.) ;\ Sure is. yeah.

4 0 All right. I'm Mr. Robinson. I'm the 1i.1\...·ycr for Mr.

lIaeg.

(, A Yep.

7 Q All right. \Vhere arc you at rightat this moment?

X A I'm at my home in Soldotna.

9 Q All right. Now Mr. Jedlicki. do you know David Haeg?

10 A Yes,Ido.

II Q How long have you knownhim?

12 A Probably-- well, it's about four years now.

13 Q Okay. Howald are you?

14 A I'm 20 -- Ijust turned 27.

15 Q All right. And how long have you Iived in Soldotna?

I (, A Almost five years.

17 Q Okay. Did you graduate from high school?

18 A No, I didn't, I got aGED.

19 Q All right. And what is your occupation?

20 A I'ma carpenter and a big game guide.

21 Q All right. In the time that you've known Mr. Haeg have

22 you done anyguidingservices for him?

23 AYes, I have.

24 Q And for how long have you done that?

25 A Ahout three years now.

- 1165 -

I didn't catch that.

2 Q All right. In addition to the Trophy Lake Lodge

3 facility, docs Mr. .

4 A That..

Q .....Haeg haveany other huntingcamps in connection

6 with his operation out at TrophyLake?

7 AYes, all his southern camps are -- you've got to fly

8 pretty much directly over Mr. Powers' camp to get to all

9 his southern camps, thataresouth of the Swift River.

10 Q Okay. Back in September, 2003 if you recall, Jake,

I I about how many of those camps did Mr. Haeg have?

12 A Let's see here. I'd sayan -- on average, six to seven.

13 Q Okay. Now in yourexperience with workingwhenyou were

14 a packer back in 2003 ....

15 A Yep.

16 Q .....with Mr. Haeg, did Mr. Haeg look for moose on

17 Little Under Hill Creek?

18 A Yes, he did.

19 Q Okay. And have you helped him look for moose on Little

20 Under Hill Creek?

21 A Yes, I did.

22 Q Tell me how that's done?

23 A Dave flies, you know, about 1,000 feet in the air and he

24 makes S turns, you know, so he can make like a grid

25 pattern in the sky, and in the process, you know, as he

- 1167 -

IQ

2

3 A

4 Q

5

6 A

7

8 Q

9 A

10 Q

II

12 A

13 Q

14 A

15 Q

16 A

17

18

19 Q

20

21

22

23

24 A

25

Okay. Haveyou done any guidingservicesfor Mr. Haeg

out of his lodge at Trophy Lake?

Yes. I have.

For how long have you done guiding service for the

Trophy Lake operation?

Just this -- just this past fall just where I was

guiding and then two years ago I was a packer.

So two years ago, that would have been in 2003?

Yeah.

And would that have included the month of September of

2003?

Yes, it did.

Areyou familiar with the name of Kenneth Powers?

Yes. I am.

And whatmakes you familiar withthat name?

He has a -- a camp south of the Trophy Lake Lodge and he

does -- he does a guiding operation outof there. By

the -- the Under Hill Creek.

Is Mr. Powers -~ all right. Is Mr. Powers'camp on

Little Under Hill Creek in a direct line between Mr.

Haeg's lodge on Trophy Lake and -- how would you

describe it inrelationship to Mr. Hacg's hunting

operation tram Trophy Lake"

Well, I got most of what you said, but it broke off

there on the direct line from Dave's lodge to where I

- 1166·

I makes the S turns he's looking for bulls or cows on the

2 ground. And it's pretty much a process, you know, he

3 just makes his S turns back and forth in a certain area

4 and makes a grid of the area.

5 Q All right. Is there any particular time of the day when

6 you're assisting him that he does this kind of flying?

7 A Generally at night because if he does see something he

8 can't - you know, he -- he can fly in at night and then

9 talk to the guys at night because if you go in during

lathe -- you know, beginning of the morning or during the

I I day, then they can't hunt any more because if you're

12 told any information ahout any animals, you know, with

13 someone that flew then you can't hunt for the rest of

14 the day, so he generally goes in, you know, like flies

15 at night, finds out where things are at, and then he'll

16 go and inform his guides where they're at so that the

17 following morning they can go out and go to that general

18 area.

19 Q In the time that you have worked for Mr. Haeg, ineluding

20 back in September of 2003 have you ever seen, heard or

2 I know of Mr. Haeg helping any hunter to take a moose the

22 same day it was observed from the air?

23 A No, I have not.

24 Q Okay. Have you ever in your experience with working

25 with Me. Haegever heard or seen Mr.Haeg chaseor
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disturb a moose with all airplane?

2 A No, J have not.

3 Q With regard to using an airplane to possibly chase a

4 moose. and particularly with bull moose. what difficult

is there in using a small aircraft like a PA-12 in

6 trying to chase moose?

7 A I wouldn't have any idea because I've never .- never

8 experienced anybody even trying to chasc moose with a .-

9 with an airplane because you can't -- you can't even

10 disturb really a moose with a plane anyways, and so

II never heard of anybody even trying to chase one with

12 one.

13 Q Okay. Have you ever in your experience with Mr. Haeg

14 ever seen or heard ofhim intentionally flying over and

15 near any hunters from Mr. Powers' camp?

16 A Well. as I said earlier Ihat Dave's camps are pretty

17 much in a direct line south of his lodge, you know, in

18 line with Mr. Powers' camps. 50 Dave has to fly, you

19 know, over his camp. Not directly over his camp, but

20 pretty much right in the same -- the same vicinity to

21 gel to his other camps. So ifhe did tly over hunters,

22 you know, you -- you wouldn't know they were there

23 because you can It see hunters on the ground when you're

24 tlying.

25 Q Okay. In your experience from working with Mr. Haeg in

- 1169-

I A

2 Q

3

4 A

5

6 Q
7

8

9 A

10

II Q
12

I3A

14 Q
15 A

16 Q
17

18 A

19

20 Q
21

22

23 A

24

25

Yes. Yeah. I do.

Okay. And do you remember whether or not he \vas hunting

with any particular assistant guide for Mr. Hacg?

Yeah. I don't know about assistant guide but he was

huoting with Tony Zellers.

All right. And do you recall whether or not Mr. Haeg

look Mr. Zellers and Mr. Jayo to a place called Kenny's

Strip?

Yes. Yeah, they -- yeah, I heard about him taking them

there to hunt on Little Under Hill Creek.

Okay. Do you recall whether or not Mr. Jayo ever got a

moose on this hunt?

Yes, he did.

Do you recall what day thai was?

Thai was September 7th 1do believe.

Okay. Now the day before he took his moose do you have

a memory of what the weather was like?

Yeah, it - it was pretty much fog. Pretty much right

to the ground until, you know, early afternoon.

And on that day, the day before Mr. Jayo got his moose,

do you recall when it was that Mr. Haeg first tlew thai

day?

I don't -- I don't recall the exact time, but not, you

know -- you know, like I - like I said, you know, right

around noon I'd say.

- 1171 -
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Some time after noon?

Yes.

(Whispered conversation)

Now the day before Mr..

(Whispered conversalion)

The day before Mr. Jayo got his moose do you recall ever

seeing or tlying with Mr. Haeg?

Yes.

And seeing moose on Little Under Hill Creek?

Yes, I did.

And what were the sexes of any moose that you saw, and

how many?

I remember seeing two bulls and three to four cows.

Okay. And do you know where on that day Mr. Zellers and

Mr. layo were camped?

Dave pointed out to me where they're at.

Okay. And where were they located, these bulls and cows

that you saw from where Mr. Zellers and Mr. Jayo were

camped there?

The -~ the moose were down river a couple miles. I'm

nol -- I'm not good at saying the exact miles, bUI they

were down river a couple miles from -- from their camp.

Okay. And did Mr. Haeg ever tell you that he was

thinking of moving Zellers and Mr. Jayo closer to the

moose later that evening?

I Q

2 A

3

4 Q
5

6 Q
7

8 A

9 Q

10 A

II Q
12

13 A

14 Q
15

16 A

17 Q
18

19

20 A

21

22

23 Q
24

25

his guiding business from Trophy Lake, or otherwise, are

you familiar with what Mr. Haeg or other assistant

guides tell their. clients about hunting same day

airborne? \

I

2

3

4

5 A Yeah. When -- when a client shows up either Tom or the

6 head eamp guy or a guide informs him that as soon as

7 you're -- you've flown that day you can't hunt until the

8 next -- the following day. That's why we generally tly

9 hunters directly out of camp so they don't lose a day so

10 they can hunt the next day, and, you know, they're--

II they're definitely informed on that with a guide or with

12 someone at the lodge.

13 Q And are they also informed about the usc of any kind of

14 radio or satellite telephone communication for hunting?

15 A Yeah, definitely. All the aspects of any kind of

16 communication with aoybody dealing with any kind of

17 taking of the animals you're not allowed to do it and if

18 you do you're not allow to finish hunting that day.

19 You've got to pretty much slop hunting if someone

20 informs you from a plane or on any kind of

21 communications about any animal, so.

22 Q All right. Well, now I'd like to take you, Mr. - I'd

23 like to take you, Jake, back to September on003 and

24 ask you if you remember a hunter thai came to hunt with

25 Me. Haeg's operation by the name of Doug Jayo?
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3 A
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5

6

7 Q
R

9

10 A

II Q
12 A

13 Q
14 A

IS Q
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Yes. he did.

And do you know ifhe did so'!

No, he did not because TOllY -- when Dave talked to Tony

that night. Tony said it was such good walking dO\\11 to

where the moose wen: that they'd just stay at their camp

that night.

All right. Now on the day. September 7th. that Mr. Jayo

did have a moose. what was the weather like that day,

when he got his moose?

The -- the day that he got his moose?

Right.

It was clear and sunny and hot.

Okay. And was there good visibility flying?

It was unlimited visibility.

All right. Do you remember -- did you -- were you

16 involved at all on September the 7th in packing moose

17 for Mr. Jayo?

18 A Yes, I was flown in to pack the moose out.

\9 Q All right.

20 THE COURT: Just a moment, I've got to change tapes here.

21 It's about ready to end, so -- hang on just a minute, Mr.

22 Jedlicki.

23 A Okay.

24 (Off record)

25 1209
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I

2 Q

3

4 A

5 Q
6

7 A

8 Q
9

\0

II

12 A

13

14

15

16

17

18 Q

19

20

21 A

22 Q

23 A

24

25 Q

( Aurora Court Reporting )

around wall tents to keep animals out.

And was that transported down to Rock Creek in the plane

by Mr. Ilaeg and yourself?

Yes.

Okay. And did you do that before you helped Mr. Jay"

pack his moose out?

No, that was after.

Okay. So give me a -- sort of a chronology of how it

was that you started and that you flew with Mr. Haeg

that day either to do the -- carry the steel siding or

help Mr. Jayo pack his moose?

Dave flew me down to help pack out Mr. Jayo's moose.

Flew down there to take -- you know, made two packs back

to where Dave landed, and Dave flew back to the lodge a

couple times to drop off meat, and then Dave picked me

up from where 1was packing out the moose, and flew me

down to Rock Creek.

Okay. When you were flown in to help pack out the

moose, other than Tony Zellers and Mr. Jayo was there

somebody else there?

Yeah, Drew Hilderbrand.

Drew Hilderbrand. And who's he?

He -- he was another packer. Me and Drew was the

packers that year.

All right.

- 1175 -

I (Tape change) I A

2 4MC-05-25/Side A 2 Q

3 0000 3

4 THE COURT: ..September 29th at about 4:30. Mr. 4 A

5 Jedlicki is on the phone, Mr. Robinson is questioning. Go 5 Q

6 ahead, Mr. Robinson. 6 A

7 MR. ROBINSON: All right. 7 Q
8 Q How did you happen to help -- how do you happen to get 8

9 to where you could help Mr. Jayo pack his moose that he 9 A

10 got.. 10 Q

I I A Dave flew me in. II

12 Q All right. Do you know about what time it was that Mr. 12

13 Haeg flew you to where you were going to help pack the 13 A

14 moose out? 14

15 A No, I don't. 15 Q

16 Q Well, was it in the morning, afternoon, do you remember? 16 A

17 A I would say that -- 1 really honestly don't know. 17 Q

18 Q All right. Do you recall flying on that day for some 18 A

19 other reason other than helping Mr. 1ayo pack his moose 19

20 out? 20 Q

21 A Yes, I was flown down to a camp that we call Rock Creek 21

22 and I flew down there to help another guide put metal on 22A

23 the outside of a wall tent. 23

24 Q And was that steel siding? 24 Q

25 A It was -- it's steel roofing that we just -- we wrap 25

- 1174 -

And he guides for Dave now.

So how did he get over to where Mr. Jayo and the moose

meat were so he could help pack it out?

By Dave's plane.

So Dave flew him over there, too?

What's that?

So Mr. Haeg flew Drew over to also help Mr. Jayo pack

out the moose on the 7th of September?

Yeah.

All right. Do you remember where you landed in

relationship to the moose that you were going to help

pack out?

Probably -- probably (coughing) -- excuse me. Couple

hundred yards to -- south ofit. (Coughing)

Okay, go ahead and cough, Mr. -- finish coughing.....

(Coughing) Excuse me, I'm having a coughing attack here.

Clear your throat.

Couple hundred yards south of where the moose was

dropped.

All right. And do you know how far that was from where

Mr. Zellers and Mr. Jayo were camped at?

I'm not -- I'm not exactly sure miles -- mileage-wise,

but a couple miles.

All right. From where you saw when you helped packed

the moose out, was that pretty much the kill site?

- 1176-
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THE COURT: Thank you, Mr. Robinson. Mr. Leaders?

MR. LEADERS: Thank you.

JOHN JEDLlCKJ

Mr. Jedlicki, how many moose did Mr. Haeg's clients take

September 0[2003?

I'm thinking around eight.

What days were they taken?

I have no idea.

Q Inthe time that you have known Mr. Hacg, Jake,what is

your opinion about his character?

He is OIH: of the most honest guys I'veever met. He's

very genuine. I mean he'sone ofthe most stand up

o All right. Thank you.

MR. ROBINSON: I don't have any further questions now.

Right now.

CROSS EXAMlNATlON

BY MR. LEADERS:

And how many of those moose did you pack out?

Three ofthem, I think.

Okay. The three that you packed out, which days were

they taken?

A I have no idea except for September 7th when I helped

pack out Mr. Jayo'smoose.

2

3 A

4

6

7

8

9

10

II

12 testified as follows on:

13

14

15 Q

16

17 A

18 Q

19 A

20 Q

21 A

22Q

5 characters I've ever met.

23

24

25

Yes. it was the kil1 site. right on the edgeofthe

Under Hill Creek.

Okay. Do you remember whether it was north or south of

till: creek?

I didn't hear you.

Do you remember whether it was north or southside of

the creek?

It was the south side of tile creek.

Now when you went out to help pack out this moose did it

appearto you that that moose had been shot thatday on

the 7th of Septem her?

Definitely, because the moose was still warm, The-­

the meat was still hot, the blood was hot. The white

(indiscernible) were really thick because -- because it

was a fresh kill.

A

2

3 0
4

5 A

6 0
7

S A

9 0
10

II

12 A

13

14

15

220

23

16 0 And after the moose was prepared to pack out were there

17 any photographs taken of tile kill site or the moose at

18 the kill site?

19 A Yeah. When -- when Drew -- Drew and I hiked up to where

20 Tony and Mr. Zellers [sic] was at, we were there when

they were finishing up taking their pictures.

Okay. And was there some reasonto have to wait for

pictures to be taken?

That I'mnot sure, I don't see why there would be.

think they were taking picturesbecause it was -- it was

21

25

24 A

- 1177 • - 1179-

and the 7th.

Okay. Why is it that you particularly remember

September 7th and Mr. Jayo's moose but none of the

others?

I've talked to other people, yes.

And you had an indepen _. and when did you talk with

these other people?

Oh, probably almost a year ago now about it.

Okay. And you've never discussed with them the date

that it occurred?

Really? So no •• you had -- you've had no discussion

with anyone else that this hunt happened on September

7th 0[2003?

Because it's one hunt that -- that was brought up two

years laterafterthe fact.

So it's not based on your memory of what happened but

it's based on your discussions with others aboutwhat

happened, correct?

Okay. And when you discussed with it -- did you -- you

didn'thave an independentrecollection at that time

that it happened September 7th, 2003?

A [had a recollection it was -- it was between the 5th

IQ

2

3

4 A

5

6 Q

7

8

9 A No.

10 0
II

12

13 A

14 Q

15

16 A

17 Q

18

19 A Yes, we have.

20 Q

21

22

23

24

25 Q Okay. And -- but the other several moose or the other

that recent of a kill.

Okay. And so how did the moose get transported from the

kill site to -- well, did the moose get transported from

the -- the moose meat and cape and antlers and whatnot,

get transported from the kill site back to the lodge at

Trophy Lake?

Yes, it did, in Dave's plane.

Okay. And who all helped pack it from the kill site to

back to the lodge?

It was Drew -- it was Drew, Tony and l.

And do you know whether or not he flew Mr. _. he flew

Zellers back out to Under Hill Creek after the stuff was

packed into -- after the moose was packed into Trophy

Lake?

No, he did not. Drew -- Mr. Zellers and Mr. Jayo hiked

back up to theircamp.

All right. So thatwas after the moose was packed

(indiscernible)?

Yes, yes.

All right. And then where did you go after the moose

was taken care of?

I was flown down to Rock Creek.

And that was to help with the steel siding for the tents

at Arthur's(indiscernible)?

Yes.

2 Q

3

4

6

7 A

8 Q

9

10 A

II 0
12

13

14

15 A

16

17 0
18

19 A

20 Q

21

22 A

23 0
24

25 A
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two that you packed out you don't have a recollectionas

2 to any dates or times. is that correct?

J A I -- I mean the -- the first one I packed out was right

4 around. you know, tilt: beginning of the month and the

second one is -- I have no idea.

I Q Okay. How ahout in subsequent years? Aller that you

2 became a guide for him, right?

3 ;\ Yes.

4 Q And so do yoo go op spotting..

5 A This year I've probably seen a couple moose. I spotted a

6 couple moose with him or. ..

7 Q So this year you've done it as well a couple times?

8 ;\ Yeah.

9 Q Okay. And so his method is to do an S pattern, right?

I0 A Correct.

II Q Okay.

12 A Correct.

13 Q Now -- and that's from about what altitude?

14 A Aboot 1,000 feet.

15 Q Okay. Now could some -- and I assume back in 2003,

16 especially the first time you do it, it can be hard to

17 locate moose. I mean on the ground from that altitude

18 even, until you know what you're looking for, right?

19 A No, because if you get lower you can't see them.

20 Q Okay.

21 A Because you're too low to -- you're too low to the

22 groond to see them.

23 Q Okay.

24 A So 1,000 feet is the altitude that you spot animals at.

25 Q Okay. Bot it can -- none -- whatever the altitude it

- 1183-

types of things, right')

Well, I -- yeah, I got better recollection of time for

the other two moose.

clients took?

Oh, okay. You have recollection as to the weather

conditions for each of tile other moose that Mr. Haeg's

Definitely.

Definitely?

Yes.

6 Q Okay. And -- so then I assume you also don't have

7 recollection as to the details of what time and those

8

9 A

10

II Q
12

13

14 A

15 Q

16 A

17 Q Okay. Yoo said there were seven or eight of them. What

18 were the weather conditions on the other days?

19 A Well, I -- I only packed oat three so I wouldn't know

20 the other ones.

21 Q Oh, okay. The -- you wrote this down then on a calendar

22 somewhere or something? You documented it in some way

23 that it was September 7th?

24 A No.

25 Q Okay. The -- oh, Mr. Haeg when -- okay, so it sounds

- 1181 -

1

2 A

3 Q

4

5

6 A

7

8 Q

9 A

10 Q

II

12

13

14 A

15 Q

16

17 A

18

19

20 Q

21 A

22 Q

23

24

25 A

moose or not?
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No, he keeps his S pattern to see if there's any other

ones in the area.

can still be difficult to see them until you're somewhat

experienced...

Right, if you don't have an eye for detail you won't see

any animals.

Okay. Now once Mr. Haeg spots them does he break his S

pattern or does he continue that? Does he circle the

Okay. Okay. He won't circle to confirm or view the

size of the antlers or anything like that?

Well, sometimes he will circle at that altitude, at

1,000 feet to determine the size or how many animals are

in that area.

Okay.

(Whispered conversation)

MR. LEADERS: No further questions.

THE COURT: Anything else, Mr. Robinson?

MR. ROBINSON: Yeah.

JOHN JEDLICKl

I

2

3 A

4

5 Q
6

7

8 A

9

10 Q

II

12 A

13

14

15 Q
16

17

18

19

20

21 testified as follows on:

22 REDIRECT EXAMINATION

23 BY MR. ROBINSON:

24 Q Jake ..

25 A Yes.

like you assist Mr. Hacg as he flies in locating moose?

I have before,

Okay. In fact, you were according to you -- what days

did you fly with Mr. Haeg to locate moose in September

of 2003?

I only remember one time and that was the 6th of

September.

Okay. And you documented that date in some way?

No, it's all by remembrance.

Okay. That's just _. and that's built up from talking

with others aboot the day that the -- Mr. Jayo is

alleged to have taken his moose and that type of thing,

right?

No.

Okay. September 6th sticks in your mind as the day you

flew that year?

Yeah, because that was -- you know, it was my first year

of packing out and that was a big deal to me, to be able

to spot moose with Dave.

Okay. Yoo had never done it before?

No.

Okay. Did you do it after that? I mean have you -- or

is this the only time you've ever spotted moose with

Dave?

That year that was the only -- only time.

- 1182-
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2

3

4 A

5 Q

6

7

8

9 A

10

II

12

13

14

15

go ahead and hang up then, sir, thank you.

2 A Thank you.

Well, then I'll

DIRECT EXAMINAnON

- 1187 -

MR. HILTERBRAND: I do.

THE COURT: Okay. Now you can be seated.

DREW HlLTERBRAND

MR. HAEG: He's on the phone.

MR. ROBINSON: Oh, he's on the phone.

call Drew Hilterbrand.

THE COURT: All right. Go ahead. Mr. Hilterbrand? Come

on up. Yeah, -- Trooper Gibbens, would you just -- or Mr.

Hilterbrand, you can just back that chair off a little bit.

(Whispered conversation)

THE COURT: Face it more towards me. That's good. But

now I'm going to make you stand up again, and raise your

right hand.

(Oath administered)

called as a witness on behalf of the defendant, testified as

follows on:

5

3

4

THE COURT: Let's come back at five after.

MR. ROBINSON: All right.

(OfTrecord)

6 THE COURT: Okay, we're back on record.

7 MR. ROBINSON: At this time, Your Honor, I'd like tn call

8 Tom Stepnosky.

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q In the hunting season from Trophy Lake Lodge in 2003.

how many times did you go down to Rock Creek to help

Arthur with putting up steel siding?

Only once.

And would that have helped you remember when it was that

you helped to pack out Mr. Jayo's moose because that was

the same day you went down to help Arthur with the steel

siding?

Yeah, that -- that's only because that was the only camp

that I wrapped in steel. In fact, excuse me, that was

-- there was two camps I wrapped in steel and that was

the only camp that Arthur was at where I wrapped steel,

so definitely I knew that date.

MR. ROBINSON: No further questions.

JOHN JEDLICKI

16 testified as follows on:

17 RECROSS EXAMINATION

18 BY MR. LEADERS:

19 Q So "Tapping steel around a tent with Arthur was such a

20 significant even that you would remember September 6th?

21 MR. ROBINSON: 7th.

22 Q Or 7th?

23 A Correct. No, it wasn't September 6th, it was September

24 7th.

25 Q Okay. That wrapping the tent was such a significant

- 1185 -

I THE COURT: And please state your name and spell your

2 first and last name for the record, please.

3 A Okay, the name is Drew Hilterbrand. It's D-r-e-w H-i-I-

4 t-e-r-b .....

5 THE COURT: P-e-r?

6 A t-e-r.

7 THE COURT: T-e-r, sorry.

8 A B-r-a-n-d.

9 THE COURT: Okay. Mr. Robinson?

10 BY MR. ROBINSON:

II Q Yeah, Mr. Hilterbrand, where do you live?

12 A The last couple years it's been mostly out at Silver

13 Salmon Creek, west side of Cook Inlet.

14 Q All right. And before that where did you live?

15 A Ninilchik and originally I'm from Texas.

16 Q How long have you been in Alaska?

17 A About seven, eight years.

18 Q And how old arc you?

19 A I'm 22.

20 Q And did you get educated in Alaska?

21 A I was home schooled. I -- the first three years I was

22 up here about six to eight months a year commerciaJ

23 fishing and that sort of thing.

24 Q And did you wind up with a diploma or GED?

25 A I got a GED.

JOHN JEDLICKI

Okay.

MR. LEADERS: No further questions.

MR. ROBINSON: No further questions.

Well, not only did you wrap steel siding that day you

also helped pack moose meat the same day, right?

Yes, because I packed moose out towards the beginning or

the middle of the day and then I was flown down there to

Rock Creek to help Arthur out with the steel.

All right. So it was a combination of those things that

helps you remember about the day of September the 7th?

Correct.

MR. ROBINSON: Yeah. Can we take a little break, too,

REDIRECT EXAMINATION CONTINUED

BY MR. ROBINSON:

THE COURT: That's enough, isn't it?

MR. LEADERS: Yeah, 1don't want to repeat any more about

(indiscernible) September 7th.

THE COURT: Can we excuse Mr. Jedlicki?

THE COURT: Yeah. Thank you, Mr. Jedlicki, that's all

we're going to do this afternoon or evening, almost. You can

I event you would remember that day, as September 7th?

2 A Correct.

3 Q

4

5

6 testified as follows on:

7

8

9 Q
10

II A

12

13

14 Q

15

16 A

17

18

19

20

21

22

23 Your Honor, to .....

24

25
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Q Do you know Dave Hacg? I

2 A Yes 2 A

3 Q And how do you know him? 3

4 A Met him through a mutual friend, Arthur Schwartz. 4

Q And for how long have you known him? 5

6 A It'sprobablybeen three. three anda half years or so. 6

7 Q In the time that you've known Mr. Haeghave you done any 7 Q
8 workwith him? 8

9 A Yes, I have. 9

10 Q And what kind of workhave you done? 10 A

II A Started out as a packer for him and then got my II Q
12 assistant guide license and I'veguided forhim a couple 12

13 seasons. 13 A

14 Q When did you start out as packer? 14 Q
15 A I believe in fall, August -- August 27th of'03. 15

16 Q And have you been at Mr. Haeg's lodge located on Trophy 16

17 . Lake? 17

18 A Yes, I have. 18 A

19 Q And have you worked with Mr. Haeg in connection with his 19 Q

20 operations forhuntingand guidingoutof that area? 20 A

21 A Yes. The fall hunting season of'03 I packed and then 21

22 this last season, or this fall I guided some out there. 22

23 Q Do you know of a personby the nameof Mr. Powers, Ken 23

24 Powers? 24

25 A I'm familiar with the name. 25 Q
- 1189-

I Q And how areyou familiarwith him? I

2 A I basically know that he has a camp out south of Trophy 2

3 Lake Lodge, and does some guiding out there. 3

4 Q In addition to the facilities that Mr. Hacg has at 4 A

Trophy Lake .. 5

6 A Uh-huh (Affirmative). 6 Q
7 Q .....up in the lodge area. Back in 2003 you were 7

8 packing. Werethereany otherhunting camps associated 8

9 with Mr. Haeg's operations otherthan the one at Trophy 9 A

10 Lake? 10 Q
II A Off to the south there's probably, I don't know, I'd say II

12 half a dozen established spike camps and then we have 12

13 some more up to the north. I3A

14 Q In orderfor Mr. Haeg to get to these otherspike camps 14

15 from Trophy Lake is it necessary to fly nearor over Mr. 15 Q
16 Powers' camp? 16

17 A Prettynearbecause it's almost a direct line with some 17

18 of our southern camps from the lodge. 18

19 Q In the time that you worked for Mr. Haeg has he looked 19 A

20 for moose on Little Under Hill Creek? 20

21 A Yeah. 21

22 Q And have you helped him look for moose on Little Under 22

23 Hill Creek? 23

24 A Yes. 24

25 Q And when that is done and if it was done in the hunting 25

- 1190-

this TrophyLake Lodge operation, have you ever seen or

heard of him flying directly over Mr. Powers' hunting

camp?

Not intentionally, no. Other than accessing the

southerncamps.

Well, have you ever seen or heard of Mr. Haeg

intentionally flying nearany huntersthat arehunting

from Mr. Powers'camp?

No.

If you're flying at a distance of a height of 1,000 to

1,200 feet, what's the likelihood that you're going to

sec hunters on the ground?

Not too likely unless they're exposing themselves on a

ridge or knoll, something like that.

Are you familiar with anything that the hunters are told

in Mr. Haeg's operation before they go hunting regarding

same day airborne hunting and using radio communications

for hunting?

I know that we always either, you know, the camp manager

or us as guides go brief them on the fact that they

can't hunt the same day they've flown. We can't use the

radios that we have. They're basically for emergency

communication use or satellite phones to relay

informationfrom Dave or anybody else about the

whereaboutsof animals.

- 1192 -
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I

2 ;\

3

4 Q
5 A

6 Q

7 ;\

8 Q

9

10 ;\

II

12 Q

13

14

15 A

16

17

18

19

20

21 Q
22 A

23 Q

24

25 A

Q
2

J

4 ;\

5 Q
6 ;\

7

8

9

10

II

12

13

14 Q
15 A

16 Q
17 A

18

19 Q
20

21

22 ;\

23

24 Q
25

I A

2 Q
3

4 A

5

6 Q
7

8 A

9

10 Q

II

12

U A

14 Q
15 A

16 Q
17

18 A

19 Q
20

21 A

22

23

24 Q
25

Well, I'm going to take you back to September 01'2003

and ask you ifvon remember a hunter that hunted with

Mr. Hacg's opcration hy the name of Doug Jayo?

Yes. I do.

And do you recall about when it was that he was hunting?

I know it was -- I -- he new out to start hunting. He

was with us-- OUT operation, for about 16 days I

believe. Flew out for some brown hear hunting around

the same time that I went out to Trophy Lake, 50 -- and

the beginning of September somewhere around there. And

then after he had done some brown bear hunting he went

and started moose hunting, somewhere in the first week

of September.

Do you know of a place called Kenny's Strip?

I'm familiar with it, flown over it.

What is it?

It's basically somewhat of a spike camp strip we use to

camp out.

Did you ever become aware that Mr. Haeg moved Mr.

Zellers and Mr. Jayo to the Kenny's Strip for the

purpose of hunting moose?

I know he had said something about that, what he had to

do from there.

Do you recall ever -- do you ever recall Mr. Jayo

actually getting a moose during this hunt?

- 1193-

Yes, he did.

And do you remember about when that was he got the

moose?

Not for sure. Somewhere, like I said, the week -- I

believe the first week of September, roughly.

The day before Mr. Jayo got his moose do you recall what

the weather was like?

The day before I believe it was pretty foggy in the

morning.

And do you know whether or not on -- in the morning on

that day before Mr. Jayo got his moose that Mr. Haeg did

any flying?

No, he wasn't, it was pretty much fog.

Did you help pack the moose that Mr. Jayo got?

Yes, 1 did.

What was the weather like that day that you helped them

pack the moose?

It was basically clear blue, it was a nice day.

On the day that Mr. Jayo got his moose do you recall Mr.

Hacg flying that day?

He did. He was headed to one of our southern camps,

Rock Creek, to take some steel down there for one of the

guides to put on a tent.

If you can recall, do you remember about what time of

day it was that -- on the day that Mr. Jayo got his

- 1194-

moose that Mr. Hacg first flew?

I would think it was around X:30. maybe 9:00 o'clock

when he took ofT. Could have been a little earlier.

A.m. or p.m.?

A.m.

And that was to take the steel down to Arthur's place?

Yes.

And where were you when Mr. Haeg took off to take the

steel and stuff down to Arthur's camp?

I was back at the camp in one of the cabins. out cabins,

out buildings that I was staying in.

While you were there did you -- do you recall whether

Mr. Haeg got called back to the lodge to report that Mr.

Jayo had taken a moose?

He did. I was actually -- when I heard Dave take off I

was on my way up to the main lodge building to get

breakfast and get the day started, and I heard him --

the latter part of his conversation with Tom that Doug

had taken a moose and he wanted a couple packers ready

to go down -- to meet them down at the strip.

And when you say Tom, who is that?

The camp manager.

What happened after you heard the radio saying -- or you

heard the radio call saying Mr. Jayo had taken a moose?

Tom basically re-emphasized what 1 had heard, said that

- 1195 -

1 Dave wanted me to meet him down at the strip. We were

2 going to unload the steel that he had, that he was

3 taking south, and he was going to pick me up, so I

4 gathered up my pack frame, that sort of thing. Went

5 down to the strip, gathered up some tools because he

6 said the area we'd probably have to land in needed a

7 little bit of improvement as far as for landing and

8 taking off.

9 Q So did Mr. Haeg come back to the lodge and fly back to

10 the lodge?

II A Yes.

12 Q Did he pick you up?

13 A Yes.

14 Q What happened with the steel -- the steel that he was

15 going to take down to Arthur's camp?

16 A We unloaded it, left it at the strip. And -- for him to

17 pick up later, and then he loaded me up and we went on

18 down to where the moose was killed.

19 Q And about how long after you unloaded the steel siding

20 were you airborne again to go down to where the moose

21 was?

22 A A matter of minutes.

23 Q And how long did it take you to reach the kill site?

24 A Roughly I'd say around 10 minutes.

25 Q Do you remember what time of day it was?

- 1196-
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- 1199-

Aller we had packed out the moose.

And did you use the airplane to pack the moose meat?

Well, to -- we packed it, you know, on our backs from

the kill site to the sandbar and then transported it

from there to the lodge.

Okay. And how long did that take?

Well, once we, you know, field dressed the moose and

everything, packed it out, I'd say it probably took a

few hours.

The place that you landed on the strip in relationship

to where the moose kill site was, about how far away

were those two areas?

A Well, like I said, he jumped out of the plane. Me and

him went up to the kill site. We -- Tony hadn't taken

pictures yet because it was still pretty' early. He was

waiting for the sun to get up above the trees, you know,

when: they had some good light, and when we got there

Dave hadbrought a camerato take some pictures,so when

we got there we took picturesand then about threeof us

that worked for Dave and then Doug Jayo helped him

quarter the moose.

AfterJakecame to the landing stripand you and he went

up to the kill site where was Dave?

I believe he headed back to the lodge.

And did he return at some time or another?

2

3

4

5

6

7

8

9

10 Q
11

12 A

13 Q

14 A

15 Q
16 A

17

18

19 Q
20 A

21

22

23 Q

24

25

A It was morning. fairlyearly.

2 <) So did you gel to tilt: kill site?

3 II Yes.

4 0 How -- what -- did you land some place first?

A Wt:. landed on the sandbar. Dave asked me to do a few

6 improvements. move some rocks, cut a little bit of brush

7 so that it would be easier for him to, you know. land

X again and take off, all that kind ofthing.

9 Q When you got to the landingstrip was there somebody

10 there when you landed'!

II A No, it was just me.

12 Q So what happened after he told you to clean up the area

13 for landiog on the strip?

14 A He took off to go pick up Jake.

15 Q And where did you -- what did you do?

16 A I started doing the improvements, cut some alders and

17 willows and move some rocks.

18 Q Did you -- after you did that did you make contact with

19 Mr. Zellers and Mr. Jayo?

20 A No, I waited until Jake got there and we hoth headed up

21 to where the kill was.

22 MR. ROBINSON: I don't have an exhibit sticker over here.

23 THE COURT: There's one in our office. We'll get one

24 later.

25 Q I'm going to show you a photograph

- 1197 -

I THE COURT: I don't know what number, we have too many,

2 MR. ROBINSON: Huh')

3 THE COURT: I said I don't know what letter we're up to

4 anyhow, we'll just....

5 MR. ROBINSON: All right.

6 Q I want to show you a photograph, Mr. Hillebrand, and ask

7 you if you recognize thatphotograph?

8 A Yes,ldo.

9 Q And who's in it?

lOA Me and Jake and Tony.

II Q Now was that at the kill site?

12 A Yes, it was.

13 Q All right. Was there anything about the moose that

14 indicated to you whetherthatmoose had been takenthat

15 morning?

16 A I know it was a fresh kill.

17 Q How do you know that?

18 A No rigor mortis had set in, hadn't stiffened up, no

19 coagulated blood, the meat was still somewhat warm,

20 especially, you know, around the gut area. You know,

21 had all the earmarks of heing a fresh kill,

22 Q So what happened after -- did Mr. Haeg go back and get

23 Jake and bring him back?

24 A Yeah, he did.

25 Q And what happened after Jake got back?

- 1198 -

J A The sandbar where we landed was roughly a quarter mile

2 downstream I'd say.

3 Q Did you know where Mr. Zellers and Mr. Jayo'shunting

4 camp was?

5 A We had --I believe we had flown past it. Dave had

6 pointed it out earlier. I'd say close to threemiles

7 upstream.

8 Q From the kill site?

9 A Yes.

10 Q Where did Mr. Zellers and Mr. Jayo go after the moose

J I was taken care of!

12 A They -- Tony had helped pack all the meat down to the

13 sandhar there. The last trip I took the cape and the

14 rack and they headed back to camp.

IS Q To their hunting camp (indiscernible)?

16 A Yes.

17 Q And then where did you go after the moose was taken care

18 of?

19 A I went back to the sandbar and the last trip we got, you

20 know, cape and rack and I think there might have been a

21 little bit of meat, maybe, and Dave flew me back to the

22 main camp.

23 Q At Trophy Lake?

24 A Yeah.

25 Q During the time that you've known Mr. Haeg.....

- 1200 -
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A Yes.

i\

2 o
] i\

4

5

(,

7 0
8

9

10 i\

II

12

13

14

15

16 0
17

18 A

19

20 Q
21

22 A

23

24 Q
25

Uh-huh (Affirmative}.

..... what would you say about his character?

I'd say it W<lS impeccable. He's om: of the most honest

people I've ever known. One or the few people I fed

like I -- I can really trust. and he's been fair in all

my dealings with him.

What is it. Mr. Hillebrand, that causes you to remember

that it was a nice clear day the day that Mr. Jayo took

his moose?

I remember, you know, of course, like I said. The day

before it was foggy, so I remember, you know, getting

up, it was a real nice day. I remember flying into the

area, you know, where the kill was, you know, flying

past and landing. YOLI know, there wasn't a cloud in the

sky. It was beautiful, you know, sunny day.

Was that sort of an unusual weather condition for the

time you've been out there hunting?

Not especially, but, you know, when it's that clear, you

know, you generally remember it.

About how many other times have you packed moose

out..

1 think 1 helped pack moose on maybe all but one or two

of the moose that we took that year.

And is there some reason why packing out Me. Jayo's

moose on that day stands out in your mind?

- 1201 -

IQ

2

3

4 Q
5

6

7 i\

8 Q
9

10

II A

12

13

14

15 Q

16

17 A

18 Q

19

20 A

21 Q

22

23

24

25 A

The -- and you're still, I guess I assume -- assume

you've continued ernployrnent with Mr. Haeg?

You -- I guess you've indicated you packed out most of

the moose that his -- or assisted at least with most of

the moose his clients took that fall?

A good portion of it.

A good portion. Okay. And nothing really in particular

about this day other than maybe there's this connection

with the metal that was transported?

Oh, I know, you know, that night we fired up the hot tub

and filleted moose. It was -- it -- the day somewhat

stands out. It was somewhat different. It was a lot

more laid back or in between some hunters.

But in the sense of knowing what day in September it

was, nothing like that? I mean you .....

I have never kept track of dates.

Okay. You're out there for a season, sometimes they

kind of run together?

Yeah, 1 haven't carried a watch for maybe two years, so.

Okay. That's fair enough. Now -- but you particularly

remember, you know, the weather you said was clear and

sunny. Of course, that picture seems to corroborate

that certainly.

Right.

12 BY MR. LEADERS:

No, but that was the day you're asking about.

Well, I -- do you remember what the weather was -- how

many -- you were out there for how many days in 2003?

Probably around three weeks. Two and a half weeks.

About three weeks?

Yeah.

So in those approximately 20 some days do you recall

what the weather was those days?

Yeah. I mean if you ask me about other packs and, you

know, that kind of thing, you know, I can tell you.

The .- so you remember specifically weather mostly

associated with the days you packed?

Just in aIL I mean I don't remember dates. If you ask

me, you know, what the weather was like on August 28th I

couldn't tell you, but you know if! went back and was

reviewing, okay, we had this pack this day and I can

remember in relation to what day it was.

Now -- but - again, that's the weather kind of

- 1204 -

Do you specifically remember the weather from the day

before?

I know it was foggy the day before, particularly in the

low lying areas. It was foggy at the lodge. 1 mean

that's where I was so I can't speak for other areas.

So those two days for some reason stick out weather­

wise?

10
2

3 A

4

5

6 Q
7

8 A

9 Q
10

II A

12 Q

13 A

14 Q

15

16 A

17

18 Q
19

20 A

21

22

23

24

25 Q

DREW HILTEBRAND

CROSS EXAMINATION

others.

Do you know of any other time that David was flying

steel siding to -- down to Rock Creek?

No, just that one time.

MR. ROBINSON: I don't have any other questions.

THE COURT: Thank you. Me. Leaders?

MR. LEADERS: Thank you.

4

5 A

I A No, it doesn't stand out any more than any of the

2

3 Q

6

7

8

9

10 testified as follows on:

II

13 Q So you •• that was the first I guess season you were

14 employed by Me. Haeg?

15 i\ Right, yeah.

16 Q That was kind of a packer status, that's what you were

17 doing?

18 A Uh-huh (Affirmative). Yes.

19 Q You -- and then since then now you've become assistant

20 guide working under Mr. Hacg?

21 i\ Right.

22 Q And that's how you operated this last fall?

23 A Yes. Uh-huh (Affirmative).

24 Q And out of the same area then?

25 A Yes.
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2 ;\

3 Q

4

5 A

6

7 Q

8 A

9 Q

10

II A

12 Q

13 A

14 Q
15 A

16 Q
17 A

18 Q
19

20

21 A

22 Q
23

24 A

25

associated with thut day that you're packing'!

Yeah, or any other activity that stands out.

Not so much the weather the Jay before, the day after,

that type ofstuff. as you're doing specific activity?

Yeah. well. you remember. you know. the day before, day

after. too. It all goes in one alter the other.

Do you keep some type of weather journals?

Not especially.

YOLI don't know -- it sounds like you weren't present for

whatever happened prior to the kill?

Right.

You've flown with Mr. Haeg while he's looking for moose?

Yeah. on various occasions.

There's -- I assume you did in 2003 with him, some ..

I believe I did a couple of times, yeah ..

You have since then as well?

Yes.

And is that what we've heard described as his kind ofS

pattern, that you said through valleys or wherever he's

going?

Uh-huh (Affirmative).

That's the method he used -- or method he typically

uses?

Most people I know. I've been with other people as

well. you know. looking for game for whatever reason,

- 1205 -

BY MR. ROBiNSON:

2 Q In your experience. Mr. Hillebrand, did that moose that

3 you packed out been shot until roughly 24 hours before

4 say, between 8:30 to 8:00 or 9:30 the day before ...

A Uh-huh (Affirmative).

6 Q ...you packed it out? Would you have seen signs that

7 would have indicated a moose was not freshly killed?

8 A It would have stiffened up, you know. The blood

9 wouldn't have been free flowing. I mean we moved its

10 head around to get some, you know, better pictures, that

il sort of thing. Generally, you know, if you kill it the

12 night hefore and you leave it and then come back, you

13 split the gut so it doesn't start to bloat, you know.

14 But I've seen plenty of dead animals in my life and it

15 was definitely a fresh kill.

16 MR. ROBINSON: No further questions.

17 THE COURT: Okay. Thank you, Mr. Hillebrand.

18 MR. ROBINSON: At this time I'd like to call Tom

19 Stepnosky.

20 THE COURT: Okay. Hang on one minute while I -- just a

21 second, I'm going to go ahead and change the tape now, that

22 way I don't have to stop in like two minutes and do it, so

23 I'll go off...

24 0576

25 (Tape change)

- 1207 -

REDIRECT EXAMINATION

- 1206 -

commonly?

Like I said, you might make a loop, but you wouldn't

specifically circle (indiscernible).

MR. LEADERS: No further questions, Judge.

THE COURT: Anything else, Mr. Robinson?

Yeah, but you can make thal49, 50, 51 inch

determination injust a glance from 1,000 feet?

Roughly. I mean you could be wrong.

So are you saying -- I mean Mr. Jedlicki said it's

common for Mr. Haeg to circle. Not all the time, but

I 4MC-05-25/Side B

2 0608

3 THE COURT: Back on record.

4 (Oath administered)

5 MR. STEPNOSKY: I do.

6 THE COURT: Okay.

7 THOMAS J. STEPNOSKY

8 called a' a witness on behalf of the defendant, testified as

9 follows on:

10 DIRECT EXAMINAnON

II THE COURT: Please be seated, and state your name and

12 spell your first and last name for the record, please.

13 A My name is Thomas J. Stepnosky, T-h-o-m-a-s, the last

14 name S-t-e-p-n-o-s-k-y.

15 THE COURT: Thank you. Mr. Robinson?

16 MR. ROBINSON: Yes.

I? BY MR. ROBINSON:

18 Q Yes, Mr. Stepnosky, where do you live?

19 A 1live in Pennsylvania presently.

20 Q And how long have you lived in Pennsylvania?

21 A Since April 25th I'm sorry to say.

22 Q Of2005?

23 A Yes, sir.

24 Q And where in Pennsylvania do you live?

25 A Northeast quadrant, Suskwahana County, a little rural

- 1208 -

DREW HILTEBRAND

1 and most people generally follow that pattern.

2 Q And then when you find something you kind of circle it

3 and -- not always, hut a lot of times?

4 A If --I mean if you're flight seeing, yeah. But, you

know, generally hunting we won't specifically circle, we

might make a loop around, you know, a tum to get a

second look.

Don't try and determine whether or not it's a legal bull

or it's a trophy, that type of thing?

If -- with -- if you have enough experience you can tell

at a glance, as long as it's legal, you know. You might

not know exact inches.

6

7

8 Q

9

10 A

II

12

13 Q

14

15 A

16 Q
17

18

19 A

20

21

22

23

24 testified as follows on:

25
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And when he does it how does that happen'! What goes on

when you're out looking for moose at Little Under Hill

Creek?

The particular area, Under Hill Creek, you know, it's

very snaky. Creek or river, whatever you want to eall

it. And usually do S -- slow S turns on -- I don't look

at the altimeter when he's flying but I -- I would

guesstimate we're anywhere between 700 to 1,000 feet,

you know. Most of the time it's done in the evenings

because when the sun's out it's sort of hard to spot the

moose, okay, they don't stand out as well. And the

reason we do the S turns is because you know. he's

looking on one side, I'm looking on the other and then

you can look back and see the other side of the trees or

something that you can't see going forward or at a

certain angle, so that's why we do that, yeah.

In the time that you've worked with Mr. Haeg in his

hunting business have you ever seen or heard of him

knowingly help hunters take a moose the same day he was

airborne?

Or have you ever heard or seen Mr. Haeg chase or disturb

a moose with his airplane?

- 1211 -

5

3 Q

4

6 A

7

8

9

10

II

12

13

14

15

16

17

18

19 Q
20

21

22

23 A Never.

24 Q

25

2 ()

3

4 A

5 ()

(, A

7 Q

8 A

9

10 ()

II A

12

13

14

15 Q

16

17 A

18 Q

19 A

20

21

22

23

24

25 Q

you live?

I lived in Soldotna.

For how long?

Ten years.

And what is your occupation'?

PresentlyI'm more or less retired. I only worked for

my friend Dave Hacg during the hunting season.

And what did you do?

Managedthe camp, which means overseemaintenance around

the camp, I do all the cooking, paperwork, on the radio,

ordering supplies, hauling (indiscernible), many, many

things.

What kind of work did you do before you started working

with Mr. Haeg?

How far back do you want me to go?

Well, the 10 years that you lived in Soldotna.

Well, I moved up in '95, didn't do anything for a year.

Drove school bus for a couple yearsjust forsomething

to do. Took another year or two off and then went to

work for the school district, it was like a 10 month job

so it was a nice summer job, all the holidays that the

kids get, you know, (indiscernible) and stuff like that.

What did you do for the school district?

- 1209 -
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aren close to Camp Thompson. PA. Q Haveyou flown with him?

Before you moved this April to Pennsylvania. where did 2 A 011, yes. many times.

- 1210-

25 A Oh, yes.

I have never been with him or heard or -- and I do not

believe he would ever do that.

What is the possibility of chasing moose if you're

flying say at 1,000 feet?

Of chasing a moose at 1,000 feet?

Yeah.

Oblivious to what is going on. The area that we hunt

out there is a MOA, Military Operational Area, F-15

jets. I mean they tly over sometimes at 200 feet, sonic

booms all the time, so a little putt putt plane doesn't

disturb them at all. I could give you a prime example

this year. We were flying, looking for moose, doing the

S's, looked down and I don't know if we spotted it just

about the same time and we looked and the moose was laid

out on the ground with his chin laying down and a rack

like this and there was a cow off to the side somewhere

and Dave did circle, you know. And we went down a

little lower and the moose never even budged. And I

would say we got down to 300 feet, you know, and then

finally the moose just for some reason put his head back

down. I mean like totally undisturbed. I couldn't

believe it. We almost thought it was shot by somebody

and that's why we did go so low. We thought it had been

killed, but it was alive, and we didn't get it anyway.

Do you know Mr. Powers? Do you know of him?

- 1212-

IA

2

3 Q

4

5 A

6 Q

7 A

8

9

10

\I

12

13

14

15

16

17

18

19

20

21

22

23

24

25 Q

And do you know whether Mr. Haeg has looked for moose on

Little Under Hill Creek?

No, I -- no, I -- prior to that I owned my own

businesses back in Pennsylvania for approximately 15

years and prior to that I worked as an electrician

almost 15 years.

So how many years have you worked with Mr. Haeg in his

hunting business?

I have worked for him for four years.

And has -- has any of that work been involved in what

we've been calling the Trophy Lake Lodge hunting

operation?

The biggest percentage of it. yes.

And for how many of those four years have you worked at

Mr. Haeg's lodge at Trophy Lake?

Well, we gave up last year hunting, so this year and two

years prior to 2004. Well, we did '02, '03 and '05

seasons I've worked out at the lodge.

So in your times working with Mr. Haeg have you been

doing camp management?

A I was a custodian/storekeeper/driver, whatever they

wanted me to do.

I

2

3 Q Did that for the entire time"

4 A

5

6

7

8 Q
9

10 A

\I Q
12

13

14 A

15 Q

16

17 A

18

19

20 Q

21

22 A Yes.

23 Q

24
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7 A

8

9

10

II

12

13

14

15

16 Q

17

18

19

20

21 A

22

23

24

25

2

3

4

6

:\ I -- I know of him. I have never met the man. I know

that he hunts in the area of whnt's -- what's called

Triangle Lake, you know. I know -- I know he's out

there, yeah.

Q 1·lave you ever seen or heard of Mr. Haeg flying directly

over or near Mr. Powers' main camp when he's hunting?

Oh. yeah, of course. Ncar. We come over the ridge and,

you know. we're low coming over the ridge and then a big

drop off because of there's the valley down there and

Triangle Lake, So -- like I say, I don't look at the

altimeter but you know I could look down there and I

could see a blue tarp that looks about yoah big, so you

know I know we're up quite a ways. Never -- never, ever

flew low over that lake or anywhere ncar that vicinity.

The lower down on Under Hill, yes.

Okay. In the experience that you've had with Mr. Haeg,

flying with him in his plane during hunting season have

you ever heard or seen -- have you ever seen or heard of

Mr. Haeg intentionally flying near any hunters that were

using Mr. Powers' camp?

No. No, -- you know, we -- we have our own little camps

and -- and we do put some tents camp up and stuff like

that. You know, I've seen other -- we call them locals

out there, that will fly in and hunt the territory,

which they're allowed to do and we even avoid them. You

- 1213-

I

2

3 Q
4

5 A

6 Q
7

8

9

10

II

12 A

13

14

15

16

17

18

19

20

21

22

23

24

25

II

6

7 A

8

9

10

I know, I've seen them land in -- in spots around areas

2 where we hunt, and -- right.

3 Q In addition to that facility that Mr. Haeg had at Trophy

4 Lake Lodge, what other hunting facilities are -- were

you working with him during the hunting season in this

area?

Well, we have what we call the north camps and the south

camps. North of the lodge, we have upper Babel, lower

Babel, moose knolls and the ridge. They're like

permanent camps, sort of. Out to the south we have

Poreu Pit, Roger's Strip, the Rock, and Rock Creek down

12 that way,

13 Q And during the hunting season what is the general

14 practice that you have with Mr. Haeg in servicing these

15 little spike camps?

16 A Initially we had radios whereas Mr. Haeg would have to

17 actually get up in the air because -- I believe there's

18 only one camp, like Moose Meadows. Sometimes if the

19 guys get -- get up in tree stand on a high tree they

20 could actually contact us. But the others can't--

21 could never contact us so he would have to go up in the

22 air, get some height, or -- yeah, if one of the guys was

23 to see us coming by they'd call us first, and then

24 that's how we'd get nur supply chain. Hey, what do you

25 need anything. Your meat, your bread, eggs, blah-blah-

- 1214 -

1

2

3

4

5

6

7 Q
8

9 A

10 Q

II

12 A

13 Q

14

15 A

16 Q
17

18 A

19 Q
20 A

21

22

23

24 Q

25

can't hunt tomorrow because there's no same day airborne

hunting. As specifically as far as radios I really

don't tell the hunters anything because the guides are

in control of the radios and they all know you cannot

spot and use radios for hunting game, they know that.

It goes without saying with our guides, anyway.

All right. Now I want to turn your attention to

September of2003.

Uh-huh (Affirmative).

You were working as camp manager atTrophy Lake Lodge

facility?

Yes, I was.

And do you recall a hunter in that n,:onth that hunted

with Dave's operation by the name of Doug Jayo?

Yes, I do.

And do you recall whether or not he actually got a

moose?

Yes, he did get a moose.

Do you remember what day it was?

I wrote it down on the hunt record as September 7th, and

I wrote that down so I know it was September 7th, 1

know that it was a Sunday because my son's birthday is

the 5th and that was a Friday, so.

I'm going to show you what's going to eventually be

marked as Exhibit B. This is going to be B. The

-1216-
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photograph.

2 TilE COURT: What was that"

3 MR. ROBINSON: (Indiscernible) a picture of Jayo, but I

4 think I...

THE COURT: WdL wait that -- well, we cao restart them

6 for sentencing I suppose. We'll write that...

7 MR. LEADERS: Do you want a double -- I think maybe like

8 whatever. EE or CC...

9 THE COURT: Yeah, why don't we just -- why don't we do

10 them wayjust to make it easier. I'll gel a stickerlater so

II that....

12 MR. ROBINSON: Oh, okay.

13 MR. LEADERS: To keep separate from the trial.
---~---- -- --------1

14 THE COURT: I mean to take up later, so that -- yeah.

15 MR. ROBINSON: Well, we're going to call this one -- this

16 is going to be....

17 THE COURT: B.

18 MR. ROBINSON: B. Right.

19 THE COURT: Okay. So we'll call it BB and that's cc.

20 MR. ROBINSON: CC, all right.

21 Q I want to show you what's eventually going to be marked

22 as Exhibit Cc. And I'm going to ask you to identify

23 that.

24 A Yeah, this is the hunt record for Doug Jayo from Idaho.

25 And specifically right here under species hunted, moose.

- 1217 -

2

3

4

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I I wrote that down, that's my handwriting, 9-7-03. And I

2 there's the guide use area, 19-07. Estimated meat and 2

3 wherethe locationwas, Under Hill River. 3

4 Q Now how was it that you happened to put the date, 4

5 September the 7th there? 5

6 A Well, there's only two people that mark the hunt 6

7 records. That's either Dave or me, okay. Specifically 7

8 when I know myself personally that the hunter got it or 8

9 heard it, however, you know, from Dave, I will writeit 9 Q

10 downbecause, youknow, you've gotthings going onat 10 A

II the lodge. Like I said, I do all the cooking and many II Q

12 other things so I'm quite busy all the time. So I try, 12

13 you know, to stay on top of things and writethings 13

14 down. That -- that particular day after looking at the 14

15 hunt record. I wasn't quite sure what day they got it, 15 A

16 but I looked at the hunt record and I knew I wrote that 16

17 down and I said, I rememher that day because -- you 17

18 might be mad at me, boss, but he's sort oflazy in the 18

19 mornings. Specifically I get up and make coffee and 19

20 cook and stuff like that, and you know, we get the other 20 Q

21 guys going. And he'll roll over and say, what's the 21

22 weather like. So, yeah. A lot of the days I'll flag 22

23 the old radio, whatever, but, you know, when there's a 23 A

24 nice day or blue skies, you know, hammer down, let'sgo, 24 Q

25 and so I -- I specifically remember him getting up early 25

- 1218 -

know, Jknew Drewwas around somewhere and I got off the

radio with him, you know, there was Drew standing behind

me, you know, listening -- I don't what he heard. And I

said, well, Drew, get your stuff, you'regoing to go

packing down Under Hill Creek, Dave's coming back. Run

over to the strip, he's going to unload the metal and

pssst, away he went. And specifically right after that

is when Jwrote thatdown.

Wrote down September 7th date?

Yes, 1did.

About how much time was it after he took off with the

metal to go down to Rock Creek did you hear the chatter

on the radio andthen Dave calling you back and saying,

hey, Jneed a moose packer?

Yeah. You know, from the time he left, took off from the

strip and I seen him go over the ridge, you know, that

whole time span was 10 minutes or so, you know.

Chattered for a minute or two andthen that's when he

called me. He said I was headed back, I need a packer.

From the time that he told you that he needed a packer

he was heading back, about how long was it before he

actually returned to the lodge?

Oh, within 10, 15 minutes.

When he got back what did he ask you -- did he ask you

to do anything after he got back to the lodge?

- 1220 -
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A Well. he actually called me, like: he usually docs when Q Now do you know a Trooper Gibbens?

2 he's real close, you know, hey, is Drew on his \\'3)'. or 2 A Yes. I do.

3 who's on his way. and I said. yeah. Drew's on his way 3 Q How do you know him?

4 over, blah-blah-blah. and that was pretty much the 4 A 011, I met him at the -- Mr. Brent Cole's office when

S conversation, we were good to go. S Dave was doing a statement. Trooper Gibbens was there,

6 Q Did -- so who did hc .. did hc thcn take olT again that 6 Me. Leaders, Me. Cole, myself, Dave.

7 day? 7 Q Do you recall ever having any conversations with Trooper

8 A Picked up Drew and took off and. yeah. 8 Gibbens?

9 Q And did he come back af .. with Drew, without Drew, 9 A Yes. I do.

10 after that? 10 Q And what was that about?

II A He came back and _. and got Jake, you know, and took II A I -- I did testify, you know, at the hearing somewhat.

12 Jake there. and -- and 1'111 really not for sure that Jake 12 He was asking -- I believe he was asking the questions.

13 was at the lodge or he was at one of the close northern 13 And then after the testimony was over we left the

14 camps or whatever. but I know he took Jake down there 14 conference room and we were standing in the hall and I

15 eventually. That I know. And I knew the metal was 15 remember me and Dave and Trooper Gibbens standing there

16 dropped off at the strip because I went over and picked 16 and talking, you know, about the situation, blah-blah-

17 up some of the meal after it came back. Hauled it back 17 blah. and I was particularly struck by a statement that

18 -- we haul it back over to the lodge. We had like a 18 he made.

19 meat shed where we hang stuff, so. 19 Q What was that?

20 Q So you knew that the metal had been taken out of the 20 A The statement was that the only good wolf is a dead

21 plane? 21 wolf. You know, Dave more or less was holding a

22 A Yeah, it was laying at the -- right next to the shed at 22 conversation with him, you know, he said, well, yeah, I

23 the strip when I got over there. 23 agree, too. You know. And then after that I had to go

24 Q On how many occasions do you remember that fall season 24 relieve myself in the bathroom, Mr. Gibbens came in and

25 that you actually hauled metal down to Arthur's place? 25 we chatted a little bit and I remember him specifically

. 1221 - - 1223-

1 A That's the only time that he was hauling metal down to I saying, boy, you know, I'd really like to sit down with

2 Rock Creek. 2 Dave when this is all over. I think highly of him, and

3 Q Before the 7th -- the day before the 7th when you filled 3 he's a great pilot, he's a good trapper, hunter, blah-

4 out that hunting record for the moose that Mr. Jayo 4 blah-blah. And that was more or less -- I totally

5 took, do you recall what the weather was like? 5 agreed with him.

6 A The only way I can reflect on that would be to say that 6 Q Okay. In the time that you've known Mr. Haeg.....

7 I remember on the 7th, you know, it was such a clear day 7 A Uh~huh (Affirmative).

8 because we're somewhat close to the Revelation Mountains 8 Q ...have you developed any opinion about his character?

9 right there and the tendency is to have the fog or even 9 A Oh, yeah. Yeah.

10 low weather be backed up against the mountain and it 10 Q What is that?

II can't get pushed over. so, you know, and he wasn't up II A Well, I -- I -- I don't look -- you know, he is my boss

12 early, he wasn't going nowhere so that's usually like, 12 when I'm working for him but I look at him as a friend,

13 well, he needs good flying weather to do anything, you 13 you know, somebody I can call on. Highly ethical, you

14 know, for any reason, so -- but specifically I'd say the 14 know. and people try to say, you know, what you -- what

15 high -- the biggest percentage of the day though, in the 15 you do wrong all the time, well, that's what he does

16 mornings out there, there's low lying fog or low 16 right. We had a hunter in '02, Catch a Dream

17 ceilings or whatever. so, yeah, but specifically I .- I 17 Foundation. It's like Make A Wish for kids. He had the

18 would say -- I don't remember it being two days of clear 18 hunter fly out from Pennsylvania. You know, 1 mean he

19 bright weather in a row. The day of -- the 8th was-- 19 had to pay for his flight, but Dave gave him the hunts

20 was decent enough because the hunters were -- the turn- 20 for free, The kid got a caribou, a wolf. I believe he

21 over came in, so .... 21 had like cancer of the spine or something like that, you

22 Q That was a Monday? 22 know, the kid is 18 years old, had a great time, you

23 A That was a Monday, yeah, so that was tum-over day, so 23 know. Out of the goodness of his heart. I mean he does

24 the plane was able to come down from Anchorage, so •• so 24 a lot of things. He helps his friends, he's -- he's

25 on and so forth. 25 helped me, and I've told him many times. I said I'd be

- 1222- - 1224 -
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proud to have him as Illy SOil. And I'm probably old

2 enough to have made it, just about.

3 Q Of course, you're aware of the fact that he's been

4 (indiscernible) same day airborne hunting and ..

A I'm well aware of that. yeah.

6 Q Docs that change your opinion nbout..

7 A Not at all. We all make mistakes in our live. I have.

N Q Anything else you might want to add (indiscernible)?

9 A I would just _. you know, life is a hitch and then we

10 die, but, you know, I would ask that the court be fair

I I and honest and really look at the big picture because,

12 you know, doing this guy in is not going to be

13 beneficial. It's going to be a big detriment. He's a

14 great pilot. a family man and a great person to work

15 for, highly ethical. Mode a mistake, no doubt about it.

16 That's all I have to say.

17 MR. ROBINSON: I don't have anything further, thank you.

18 THE COURT: Thank you. Mr. Rohinson. Mr. Leaders?

19 THOMAS J. STEPNOSKY

20 testified as follows on:

21 CROSS EXAMINATION

22 BY MR. LEADERS:

23 Q You said as far as kind of running the camp and dealing

24 with clients and stufTlike that, it's your

25 responsibility to kind of -- or you take it on or

- 1225 -

I come to camp and lay down and cat and drink and we'll go

2 hunting tomorrow.

.3 Q Right.

4 A And -- and a lot of them are surprised that we say. he)'.

5 fill out the hunt record stuff, you know, get all your

6 tags in order. sight your guns in. have something to eat

7 and drink because you're going bye-bye.

8 Q Right. But you said you really don't cover with them

9 the whole communications issue and the radio because

10 that's the guides have those, right?

II A Yeah. Yeah. That -- they're -- they're not in

12 possession of the radios, so -- and the guides know.

13 I've heard Dave talk to the guides. I mean --

14 especially when, you know, I can say even myself.

15 wasn't totally completely aware of all the rules before

16 I started -- first started working for him.

17 Q But that's just not something you really talk about with

18 the clients?

19 A No.

20 Q So when Mr. Jedlicki and Mr. Hilterbrand were saying

21 that's something, you know, they hear and understand,

22 it's covered, it's not coming from you who is the person

23 instructing these clients on the law?

24 A Who's instructing the clients?

25 Q Yeah, I mean, you know, what's applicable and what's

- 1227 -

whatever....

2 A Yes.

- 1228 -

DIRECT EXAMINATION

THE COURT: Spell your -- excuse me -- first and last

name for the record, please.

A My name is Tony Zellers.

THE COURT: Spell it.

Oh, Tony, T-o-n-y Z-e-I-I-e-r-s.

THE COURT: Okay. Thank you.

BY MR. ROI31NSON:

I not?

2 A Probably the guides, who -- whoever the guide is with

3 them. Yeah .

4 MR. LEADERS: No further questions.

5 THE COURT: Anything else?

6 MR. ROBINSON: No.

7 THE COURT: Okay. Thank you, Mr. Stepnosky.

8 A Thank you.

9 MR. ROBINSON: My next witness, Your Honor, is Tony

10 Zellers.

II THE COURT: Okay. Mr. Zellers, raise your right hand.

12 (Oath administered)

13 MR. ZELLERS: I do.

14 THE COURT: Okay. Please be seated.

15 TONY ZELLERS

16<c'fled as a witness on behalf of the defendant, testified as

17 'follows on:

18

19

20

21

22

23 A

24

25

aren't.

..... 3S far as making sure all the clients have

everything in order or tags, that type of stuff?

Correct.

Then you go over kind of the law with them, make sure

they understand the same day airborne stuff?

Yeah, and some arc aware of it, you know, and some

Like when you get foreign clients sometimes, they don't

know?

Oh, yeah. They don't know, yes. Yes.

Okay. So you make sure ~- you go over the pertinent

hunting rules and regulations?

Right. Like what they need to take out in the field,

their license, you know, their reports. They've got a

little report sticker if they're hunting caribou or

moose, the metal band tags, all of that, and, you know.

Right. And, of course, the big no no's. You can't same

day airborne..

Right, right.

..... you can't -~ there's information provided..

And -- and truthfully a lot of them. especially the

foreigners who have flown many, many hours to get to

Alaska, you know, they -- they think they want to just

- 1226 -

3 Q
4

5 A

6 Q
7

8 A

9
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12 A

13 Q
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15 A

16
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23 A

24

25
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That was September Sth.

So what happened on the evening of September Sth?

- 1231 -

never did see him. From there once the weather broke I

fkw to another camp, what we call the Rock, which is

still south of Trophy Lake Lodge. to hunt another moose

in that area. I actually saw that moose from the

airplane. That day we got on the moose. We were

approximately 60 yards from him, but there -- Doug did

not have a shot he was comfortable with. and thc moose

vacated the area. There were trees in the way to where

he could never get a shot, so basically we chased that

moose out of there. He was the only moose there.

relayed that information to Dave.

How did you do that?

I believe he was flying in and out of Rock Creek at the

time and so I just got a hold of him' on the radio, on

his way by. When he was flying back toward Trophy Lake, .

I said, hey, you know. we chased -- this moose vacated

the area, chased him out. Just to let him know so that

he can keep the hunts going, On another trip back he

stated that he found another moose for us on Little

Under Hill, and for us to pack up our stufT and we'd be

moving that evening.

Do you remember about when that -- in September that

was?

6

7

8

9

10

II

12 Q

13 A

14

15

16

17

18

19

20

21

22 Q

23

24 A

25 Q

I

2

3

4

You wen: a co-defendant with Mr. Hacg in the sante day

airborne wolf case, right?

That's correct.

And you've known. Mr. Zellers. for quite some -- Mr.

Haeg for quite some time. correct?

Correct; since '99 .- 1999.

And how many years have you worked with him?

It was 1999 when I started working with -- with Dave,

so.

And you've worked with him out at Trophy Lake Lodge, the

facilities out there?

Yes, I have.

I'd like to take your attention to September ofl003.
"-

And ask you whether or not you were working with Mr.

Haeg then in connection with his operation at Trophy

Lake Lodge?

Yes, I was, I was a guide for Mr. Haeg,

And during that time did you happen to guide for a

person by the name of D'ciugiayo?

Yes, I did,

And maybe you can tell me how it was that you just -­

you happened to get hooked up with Doug?

Dave usually makes the selections. He was on a bear and

- 1229 -

Q How you doing, Mr. Zdkrs?

Hello.2 i\

3 Q
4

5 i\

fi Q
7

g A

9 Q

10 A

II

12 Q

13

14 i\

15 Q

16

17

18

19 i\

20 Q

21

22 A

23 Q

24

25 A

moose?

- 1230-

September 5th, Dave picked me up and roughly half the

camp gear. We usually have two big tents, One for gear

andone to sleep in, And he flies me to what we call

Kenny's Strip on the Little Under Hill River, and I

start setting up camp. Meanwhile Dave iakes off and he

flies back and picks up Doug and the rest of the camp

gear, and flies that in on Little Under Hill River in

the evening, It was fairly late in the evening, getting

dark,

So did you do any hunting after he dropped you and Doug

off!

No, I got camp to set up and like I said, it was getting

dark quick, so,

So what happened after he dropped you ofT and you and -­

dropped you guys ofT at Kenny's Strip for the evening?

Well, first, let me ask you this, Well, where did he

pick you up to take you to ,

He picked me up south of Little Under Hill, at the camp

we call the Rock. We flew to Kenny's-Strip. The moose

that he had spotted were two bulls, that he -- him and

Jake had spotted, weren't far from Kenny's Strip, But

when J flew in there with Dave we did not see it, and we

landed and he had to hustle to get back to pick up Doug

because like I said, it was starting to get dark and it

was going to be getting dark fairly fast.
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IA

2

3

4

5

6

7

8

9

10 Q

II

12 A

13

14 Q

15

16

17

18 A

19

20

21

22

23

24

25

Maybe you call tell Judge Murphy how it was that you

began your hunt for moose with Mr. Jayo?

Well, we began our hunt on a -- on a strip we call Far

West We had probably been there for a couple days,

The moose that we were after -- we saw one sub-legal

bull or he was very close, 48 inches, something. I'm

not going to press, The bull we were actually afler

that was camped below camp had vacated the area. We

I moose combination hunt, where we started in August for a

2 brown bear. And then he (indiscernible) September for a

3 moose hunt and then we had two of them, Arthur Schwartz

4 was the other hunter, and Doug's an older guy and the

5 guy that Arthur had was about the same age as Arthur, so

6 I got paired with Doug, And I also met Doug earlier at

7 the -- I bel ieve at the SCI convention where he booked

8 his hunt the year prior.

9 Q All right.

lOA (Indiscernible) January, So I already had a rapport

II with Doug a little bit, as far as talking to him at the

12 shows,

13 Q Okay, Maybe you can tell Judge Murphy how it was that

14 you and Mr. -- well, first of all, did you and Mr. Jayo

15 hunt the moose ill September 2003? Did you guys hunt the

16

17 i\ Yes, we did,

IR Q

19

20 A

21

22

23

24

25
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I day. for a brief shower. It cleared up in the

2 afternoon. It started to break up around -- I'm going

3 to roughly say II :00 o'clock in the morning. It started

4 to -- to get breaks in the clouds and then it would

clear up toward late afternoon. evening, so.

6 Q In tilt: morning. say between the time you got up and

7 Il:OO, t2:00 in the aflernoon it started to clear up

8 (indiscernible), was Dave flying around?

9 A No, nobody. I didn't hear anybody flying.

10 Q You didn't sec him flying?

II A No, I did not see him flying at all.

12 Q Now did you see him flying later on that day?

13_A_ Yes..hed id,fly.further.out.to. the .westof.us.usually.he

14 would skirt our camp to the west when we were there

15 hunting, as he's going down to the south camps.

16 Q Okay. And did he ever land?

17 A Later that day he did land, toward the evening, late in

18 the evening.

19 Q At Kenny's Strip?

20 A At Kenny's Strip. We had a discussion on he had spotted

21 a bull and -- and a herd of cows, five or six cows, two

22 bulls down river. And the major part of the discussion

23 was, you know, how far down river it was and since we

24 have another strip down there whether or not I want to

25 move to the other strip, whether it would be closer to

Lodge.

All right. So then what did you and Doug do?

Doug and l we had -- I cooked dinner and then we spent

the night. The next morning we got up. I hiked dO\\11

river. approximately a quarter mile, thirdofa mile to

-- to the one Peninsula. We actually crossed the river

.right by .camr. !,upp()S,,-dl)~that'swherethe..2ull was __~ _

spotted. I called a little hit, we spent probably an

hour. hour and a half there. wailing. Didn't hear

anything, didn't sec anything. We crossed the..

You said you called. What do you mean?

Called. I made grunts. I have a -- or that time I had

the big. what we call moose horn, a white moose

megaphone type call. So I would grunt and I would take

this big white and I'd rake the trees. When you rake

the trees it sounded more like antlers raking the tree,

like a -- like a hull moose would be doing, tearing up

brush. And after I did that for a little while Doug and

I crossed the river again. We hiked down. There was a

I O Okay. So after he ricks lip Doug andyou guys set up

2 camp. then what happened?

A J mean I spent the night..

4 Q Dave -- what happened with Dave after he dropped you and

Doug 01'1'1

A Dave went back to .- to the main lodge. Trophy Lake6

7

8 Q
9 A

10

II

14

12

13

15

16

17 Q

18 A

19

20

21

22

23

24

25

- 1233 - - 1235 -

I big opening away from the river and we wanted to get out I hunl out of the other strip the next morning or not.

2 there and take a look in case the moose were out in the 2 Q What happened when you're done?

3 open, so that's about a half mile, hiked over there. We 3 A We had that discussion and I said, well, you know, why

4 didn't see anything. We hiked back to camp. We were 4 don't you just take me up and show me and then I can

5 back to camp about noon. We ate lunch. That was all 5 make a decision whether or not I want to move because I

6 downstream of camp. In the afternoon right there where 6 don't know exactly how far or what type of -- whole lot

7 we camp on Kenny's Strip there's a little stream that 7 of terrain that I'd have to go through from the other

8 flows up river. The river, since it snakes it kind of 8 strip. I know the terrain at Kenny's Strip. We went

9 goes north at that point and then there's a little 9 down. I see about five or six cows and the bull -- one

10 stream that will go east. And it -- it goes up river. 10 bull. I didn't see the other bull. And we flew right

II I hiked up there. We probably went half, three quarters II back to the camp and I told Dave that, hey, we're going

12 of a mile. We were still in heavy brush. Not heavy. 12 to spend the night here. We'll stay right here. It

13 I've got a little bit of an opening, but not a whole 13 would be easiest to go from here to get down there since

14 lot. and I start to call again. I'm grunting, raking 14 getting down there I could go on the trail, along the

15 trees and -- and stufflike that to sec if l can get a 15 river, and there was a big bluff, Saney(ph) Bluff. That

16 response. We didn't get any response and we were in 16 was a good marker for me to get up on the ridge across

17 there for a couple hours, two, three hours and then we 17 the river on -- on the - from the moose. I just had to

18 start hiking back to camp. And we're -- we're back at 18 go one Peninsula. Once I went above that bluff, the one

19 camp. 19 Peninsula further down, and that was the Peninsula that

20 Q Now this was like the 6th of September, the next day 20 the hull was on.

21 after the 5th? 21 Q Well, how far away was that from the camp that you and

22 A That's correct. That was the 6th. 22 Mr. Jayo were at?

23 Q What was the weather like ill the moming of the 6th? 23 A That was roughly two and a half, three miles. I didn't

24 A The weather that morning was extremely foggy. Low 24 GPS it or -- or anything like that But roughly two and

25 clouds in -- in the valley. I got rained on again that 25 a half, three miles downstream of Kenny's Strip, our

. 1234 - - 1236 -
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camp.

2 <) And if-- did you eventually hike from Kenny's Strip 2

3 camp where you were down to that area the next day? 3

4 A Yes. The next morning Doug and I got up early. We left 4 Q

5 before it was light out. We had a quick breakfast that 5

6 morning and consistent when I have my quick breakfasts 6 A

7 it usually consists of oatmeal because all I've got to 7 Q

8 do is heat water, and I have coffee in the morning 8

9 anyway, so the water is already heated, so. And we -- 9 A

10 we hiked down. I know -- the trail is right by Kenny's 10

II Strip so it was fairly easy gcrtlng down there. Once I II

12 got about halfway down there was one spot we had to stop 12 Q

13 where J had to work out. The water was a little bit 13

14 deep there but we did finally find a spot to cross to 14 A

15 get on the north side of the river so I can go up the 15 Q
16 sand knoll with Doug and then we got up on the other 16 A

17 ridge, and we could see the Peninsula then, and as I 17 Q

18 went down the ridge, towards the top of the ridge I 18 A

19 stopped and I climbed a tree for an observation point. 19 Q
20 At that time I did not see anything. From there I came 20

21 down, and I said, well. we're going to go down a little 21

22 bit further in case they went down river some more. I 22 A

23 got across the river from the Peninsula and the river 23

24 made a bend to the left a little bit before it hooked 24

25 back hard to the right. And right at that bend I saw 25

- 1237 -

two cows feeding along the river. So I saw two cows and I Q

2 the bulls. The big bull with the cows, that time of 2

3 year they usually won't leave the cows, so -- 3 A

4 necessarily he's going to be there. I set Doug up on a 4

5 big husik(ph), or a rock, to get ready. We're only 5

6 probably 120 yards from across the river. And I started 6

7 calling again. A couple grunts, hut it was mainly all I 7 Q

8 did was just rake a tree at that time and two cows 8 A

9 looked at us, and almost within two to three minutes I 9 Q

10 hear the bull. I hear his rack raking through-- 10

II through the brush as he starts walking towards us. II

12 Q Then what happened? 12

13 A He pops out right along the river. He turns broadside 13 Q

14 to go a little bit down toward the cows. There's one 14

15 spruce tree that's in the way. He clears the spruce 15

16 tree. I told Doug that he's legal to shoot. Doug pulls 16 A

17 the trigger and nothing happens. It goes click. He 17

18 does that two more times and I said, take my gun, it was 18 Q

19 laying right next to him, and he shoots the moo -- the 19 A

20 bull. The bull goes down immediately. 20 Q
21 Q Did he shoot it again? 21

22 A No, not at that time. We've got to go down river 22 A

23 probably 50, 60 yards there's a set of rapids, we cross 23

24 there, that's right where the cows were. Cross there, 24

25 come back up to the bull. I see the bull that he's 25 Q
- 1238 -
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still breathing and I tell Doug to shoot him again

behind the shoulder. and he uses his rifle. and his

rille that time tires.

How long did it take you to get from the camp at Kenny's

Strip'!

It took us ...

In terms of where you -- where the bull was actually

shot"

It took us probably roughly two hours to -- two hours,

15 minutes, roughly right in there. We left about 5:00

o'clock that morning.

Between the time that you left camp, got to where the

kill site was, was Mr. Haeg at all in the air?

No.

Had you had any radio communication with him?

Not that morning no.

Now once Doug took your gun and shot the moose

Correct.

____ .how much time went by between that first shot when

he shot the moose and the time you said, Doug, go around

and __

It was roughly 15,20 minutes. Because we all we had to

do was just walk -- you know, we were only 15,20 yards

off the river. We walked there and we walked down about

20,30 yards, crossed the river, and we came back up.

- 1239 -

So now after Doug shoots the moose again, what was the

next thing you guys did?

At that lime we like to set the -- the animals up for

good pictures so I start clearing what under brushes

away so -- and positioning the moose before he stiffens

up or anything, to get him in for -- for pictures.

By this time what was the weather like?

That morning it was clear.

Let me ask you -- we'll make this DD I guess.

THE COURT: Okay.

MR. ROBINSON: The last one was CC?

TI·IE COURT: Yep.

I'm going to show you what's going to be marked as

Exhibit DD, and ask you to tell the court what that

photograph is?

This is a photograph of Doug Jayo and the moose that we

shot on the Little Under Hill river.

And that moose was taken on what day?

That was taken on September 7th.

And about how long after the moose was taken is that

photograph?

1113tphotograph was taken about 8:30, 9:00 o'clock in

the morning. It was roughly - we shot the moose at

approximately 7:15 to 7:30 in the morning.

The day before, which would have been the 6th of

- 1240 -
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- 1241 -

Q Have you ever heard or seen Mr. Haeg intentionally

2 flying over Mr. Powers' camp when he's had any hunters

3 there'!

4 A No. In tact. we'll go out of the way to go around the

camp.

6 Q While you were alit hunting, you and Mr. Jayo, between

7 the 5th and the 7th"

8 1216

9 Crape change)

10 4MC-05-26/Side A

II 0000

12 THE COURT: , .i.September 29th, Tony -- Mr. Zellers

13 testifying 011 direct exam. Go ahead, Mr. Robinson.

14 A I was aware that -- that Powers' camp, I wasn't aware of

IS whether or not he actually physically had hunters there,

16 but 1 knew the camp was aetive that year. Like I said,

17 we didn't fly over there to see if there were hunters

18 there, And the other place I wasn't aware of, the drop

19 off guides or charter services on the lakes that are

20 along the -- the hills to the south, I wasn't aware if

2 I there was any camp set up there, but there's three or

22 four charter services that will drop people off in that

23 lakes on float planes,

24 Q What, did you hear other planes flying in the area?

25 A I've heard other -- we hear planes all -- all the time.

- 1243 -

Okay.

But on the 5th, the other dav, he would fly by, out to

the west. He would skirt our camp.

And about what lime was it that the fog cleared up on

the 6th of September?

The 6th of September the fog -- fog lifted -- like I

said, it started to break lip around II :00 o'clock, and

then by -- by afternoon it was fairly well broke up.

Have you flown with -- obviously you've flown with Mr.

Haeg to spot moose?

Yes, I have,

And you helped him look for moose then at Little Under

Hill Creek?

Yes, I have,

And how does that happen? I mean what goes on when

you.i..

2

3

4 A

6

7

8 Q

9 A

10 Q

II A

12

13 Q

14

15 A

16

17

18 Q

19

20 A

21 Q

22

23 A

24 Q

25

September. was Mr. llacg Jlying around the area of

Little Under Hill Creek or Kenny's Strip or anywhere

between that area early in the morning?

He flew by carly in the morning. hut like I said. he

flies further to the west to skirt the camp. And it

wasn't that carty. Well, on the 6th he didn't fly in

the morning at all.

All right. Was that..

Because of the weather.

person.

A No, I haven't.

A It's -- it's the same.

A It's·- it's S tums .....

And did",

..... against the law.

Did you tell that to Mr. Jayo?

Yes, Doug was aware of that.

And during the time that you hunted the moose that Mr.

Jayo took was there any radio or telephone communication

between you and Mr. Haeg?

There was radio communications when I was at the Rock to

tell Dave that I pushed that animal out. So that he

could start thinking ahead on what he wants to do with

us. Whether he wants to keep us there, continue to

- 1244 -

A We tell them we don't use the radios to -- to guide us

to an animal. We tell them that's

5

I Q Did you see any airplanes flying around?

2 A 1 didn't observe any planes elose by, I've seen them

3 further out to the west out in the valley, I did not

4 sec any of the charter services come into the lake and I

did not observe Mr. Powers flying to his Triangle Lake,

But you did hear other planes?

Right, yes,

Now with regard to radio communications as an assistant

guide in hunting for moose, What if anything do you

tell hunters about the use of radio communication, tele

-- satellite phone communication in relationship to

their hunt?

6 Q

7 A

8 Q

9

10

II

12

13

14

15 Q

16 A

17 Q

18 A

19 Q

20

21

22 A

23

24

25

THE COURT: If it's the same, that's fine,

THE COURT: I don't think 1 need to hear it from each

MR. ROBINSON: Okay.

In the time that you've worked with Mr. Haeg as an

assistant guide have you ever seen, heard or know of him

to hunt or take a moose the same day it was observed

from the air?

Have you heard or seen Mr. Haeg chase or disturb moose

with his airplane?

No, I haven't.

Arc you familiar with Mr. Powers' camp site?

Yes, I am.

And in the time that you've worked with Mr. Haeg have

you ever seen or heard of him flying over Mr. Powers'

hunting carnp?

No, I haven't.

- 1242 -

I THE COURT: Mr. Robinson, if it's going to be the sarne

2 thing, I've heard it six times. Unless he's got something

3 different. I really would"

4 Q You heard the other witness..

5 TIlE COURT: I -- L.

6

7

8

9

10

II

12 Q

13

14

15

16

17 Q

18

19 A

20 Q

21 A

22 Q

23

24

25 A
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2 0
3 A

4 Q

6

7

8 A

9

10 Q

II

12 A

13

14

15

16

17

18

19

20

21

22

23 0
24 A

25

I When you went -- when you and Mr. Jayo went hunting for

2 moose the next morning. on the 7th, was the moose in

3 substantially the same place ali you had seen with Mr.

4 Hacg the night before?

All right. After it was all packed up and taken care of

where did you and Mr. Jayo go?

After 1sent Drew off with the last load Doug and I

headed back toward Kenny's Strip, back to the camp,

And how did you -- did you stay there again overnight?

No, we didn't. It took us a couple hours to get back

and that afternoon, closer to evening, Dave flew in

after I had most of the camp packed up and moved Doug

out first and then I finished packing up the rest of the

camp, and he came back and then flew me out to the main

- 1247 -

A Yes, he was. He was on the same Peninsula, roughly

within -- we probably killed him within 50, 60 yards of

where I saw him laying down.

And about how long did it take you to, you know, take

care of the moose, get it packed out?

It took us probably until about noon, I :00 o'clock. It

was right around that time, with three -- with -- with

Jake and Drew there, with the three of us, and Doug

helping. It didn't take long for US to quarter up and

-- and pack the moose. We didn't have to pack it that

far.

6

7

8 Q
9

10 A

II

12

13

14

15

16 Q
17

18 A

19

20 Q

21 A

22

23

24

25

How did Mr. Haeg become aware of the fact that the moose

was shot?

Doug and I were set up for pictures and we're waiting

for the sun to get up higher because we're in the

shadows of the trees, and I hear a plane coming and I

look up over the ridge line and Dave's Bat plane, if you

want to call it, his PA-12, it's fairly distinctive with

the drooped trips, and I'll -- I pulled my radio out of

my pack and I asked Dave, is that you. And he come back

and said, yeah. And I told him, hey, I've got a moose

down, I'm going to need packers because it's two and a

half miles back to my camp, if we're going to go back

there.

Okay. And thcn what did he say?

He copied it and he said I'll go back and -- and get

Drew, and he turned around and he flew right back to

- 1245 -

hunt, or ifhe had another place to move us.

What day was that'!

That was all the 5th of September.

During the time that you and Mr. Jayo actually hunted

th is moose that was taken on the 7th, did you have any

radio communications at all or while you were -- before

you shot that moose?

Not before we shot the moose, no. We did not have any

radio communications.

lodge, Trophy Lake.

All right. After -- you know, remember when you said

that Drew and Jake came to the kill site to help take

care of the moose?

Correct.

Was there a time that Jake left and Drew stayed down

there?

Yeah, that kind of surprised me. Jake only packed about

two loads down. We -- we still had roughly haifa moose

- moose left. and Dave came in and _. and stole Jake

from me, you know. Left -- left Drew and I to finish

packing.

All right. Now arc you absolutely sure this was taken

on the 7th?

(Whispered conversation)

MR. LEADERS: Yes.

Okay. I'm going to show you what's marked for purposes

of this case, the sentencing, as what's previously

marked as Exhibit A. It has -- actually has an Exhibit

A sticker on it.

Yes, I am.

And why are you so sure of that, Mr. Zellers?

Because I keep a diary of my hunts.

MR. ROBINSON: I think we've already submitted this one

as Exhibit A. We'll make it AA.

I

2 Q
3

4

5 A

6 Q
7

8 A'

9

10

II

12

13 Q
14

15 A

16 Q
17 A

18

19

20

21

22 Q
23

24

25

And then when was the first time you saw Drew?

It wasn't for -- for a while. Dave took off again and

he ftew back to Trophy Lake Lodge and then he came back

again and landed, and then both Drew and Jake showed up

at the same time.

All right. They showed up at the kill site where you

and Doug were?

Yes.

And what did they do when they showed up?

We hadn't started butchering because we hadn't started

taking pictures yet, so all of us took pictures together

with Doug, and then we butchered the moose and the three

of us started packing the moose downstream.

Do you remember when you said that Mr. Haeg picked you

up and took you down to look at moose the day before the

moose was killed? Even before the moose was taken.

I Trophy Lake.

2 Q And did Drew ever show up at the site?

3 A Yes, I heard him fly in, and I heard Dave do one low

4 pass. I didn't see it because I was in the trees but I

-- I heard the power come back and it kind of surprised

me, just because I wasn't expecting him to land just

downstream from me. But I heard him do a low pass and

then he climbed out and then 1heard him come back

around and land.

5

6

7

8

9

10 Q

II A

12

13

14

15 Q

16

17 A

18 Q

19 A

20

21

22

23 Q

24

25
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THE COURT: Okay.

2 Q And ask you ifyou call identify that'?

.l THE COURT: Is that something that's alreadybeen

4 admittedor this is just prepared lor this..

MR. ROBINSON: No. -- yeah. that's been..

6 THE COURT: Oh. okay.

7 A Yeah, this is a copy otmy -- my diary for September,

8 2003 for Doug Jayo's hunt.

9 0 Okay. And what docs -- why don't you just tell us what

10 that exhibit tells you?

II A Roughly it says that Wednesday. the 3rd, we fly to the

12 Rock, the 4th we stalked a mighty moose, no shots. The

13 5th we fly to the Under Hill River. Kenny's Strip. I

14 have no -- no entry on the 6th. On the 7th Doug shoots

15 69 inch moose. four abnormal points, back to main camp.

16 0 Do you normally keep a diary of what happens when you're

17 guiding someone on a hunt?

18 A Yes.l do.

190

20

21

22 A

23

24

25

And this was kept in the ordinary courseof your

business and what you usually do when you have somebody

out hunting with you?

Yes, I do. Or yes it was.

MR. ROBINSON: Can 1have just a second?

THE COURT: Uh-huh.

(Pause)

- 1249-

1 gunshots, itjust means I didn't hearit. I was downin

2 the river -- river valley. We've got spruce trees. J

3 mean brush. If I'm walking I'm making noise as I'm

4 going through the brush. I could have been scraping,

calling. whatever. There could have been gunshots that

6 I didn't hear.

7 Q But for sure neither you or Mr.Jayo shot any moose on

8 September the 6th?

9 A No. we did not.

10 0 You didn't even hunt any moose on September Sth?

II A On which date?

12 Q September 6th?

13 A Tho 6th we did hunt moose,wc did not see any moose.

14 Q You didn't sce a moose to shoot?

15 A Correct.

16 Q And that was before you were picked up to be taken down

17 to Little Under Hill Creek?

18 A No, we were at Little Under Hill on September 6th.

19 Q I thought thatwas in the evening?

20 A September 5th is when we flew into Little Under Hill.

21 0 on, okay.

22 A September 6th we hunted down river, and then in the

23 afternoon we huntedup river.

24 0 And you didn't see anything?

25 A No, we did not see any moose.

- 1251 -

- 1252 -

And when was it where you -- did -- was it thatevening

that Mr. Haeg came in and took you to another spot and

then brought you back and you (indiscernible)....

It was September 6th, the --thc evening that he landed

and picked me up and flew down to observe the moose down

on the Peninsulato see whether I wanted to move camp

down to the .- what we call Nine Grand camp.

You didn't do any hunting after that did you?

No. because it was dark.

Until the next day? Until the next morning?

Until the next morning.

respect.

And that's even though both of you guys, you know,

you're involved in this woIL ...

Right.

MR. ROBINSON: That's alii have.

THE COURT: Thank you, Mr. Robinson. Mr. Leaders?

MR. ROBINSON: Oh, no, wait a minute. I did have a

question now that I think about it. Ijust wanted to ask him

ifhe (indisccrnihle).

Q In the time thatyou've known Mr. Haeg, what is your

opinion -- do you have an opinion about his character?

He'sgot anoutstandingcharacter. He's highly

respected in this community. He's a very good family

man, and he's truly one of -- one of the people I

10

2

3

4 A

5

6

7

8 0
9 A

10 0
II A

12

13

14

15

16

17

18

19 A

20

21

22

23 Q
24

25 A

I (Whispered conversation)

2 0 Do you recall, Mr. Zellers, bcing interviewed about this

3 particular moose hunt in 2004?

4 A Yes, I was interviewed in June of2004, I believe it

5 was.

6 Q And who were you interviewed by?

7 A Trooper Doerr, Trooper Gibbens was there and Mr. Leaders

8 was there, along with my lawyer, Scot -- or Mr.

9 Fitzgerald.

10 0 Wcre you ever told that you would be charged with

I 1 anything in regards to this 2003?

12 A No. I wasn't.

13 Q At any time had you had any discussions with any of

14 those people? Trooper Doerr, Trooper Gibbens, Scot

15 Leaders. Did any of them ever indicatethatthey were

16 going to file any charges against Doug Jayo?

17 A No.

18 0 Or against Mr. Hacg?

19 A No.

20 Q Now do you remember in an interviewyou had with Trooper

21 Doerr that you told him on the 6th ofSeptembcr that you

22 didn'thearany gunshots?

23 A That's correct.

24 0 Does that mean that there weren't any?

25 A No, it doesn'tmean anything. That thereweren't any

- 1250-
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A That's correct.I Q .....thing hack in Marcil "f2004?

2 A Right, that's correct.

3 Q Despite that yOll still han: the same opinion abouthim?

4 A Yes. I do.

5 MR. ROBINSON: No further questions.

6 THE COURT: Okay. Mr. Leaders?

7 MR. LEADERS: Are you finished?

g MR. ROBINSON: Yes.

9 MR. LEADERS: I didn't know if you had something else,

10 okay.

II MR. ROBINSON: No. (illdi~cernihle).

12 TONY ZELLERS

13 testified as follows on:

,14 CROSS EXAMINATION

15 BY MR. LEADERS:

16 Q So youropinionof Mr. Hacg is unchanged in anyway

17 despite you and he's conductregarding the wolves?

18 A That's correct.

19 Q I guess we -- basically we discussed at trial and we

20 discussed in the past .; I meanthosewere intentional

21 acts on five separate days of takingwolves outsideof

22 thc control boundaries from a plane illegally?

23 A Correct. Which I was party to.

24 Q Right. I understand. You were party to it.

25 A Right.

- 1253 -

2 Q
3

4

5 A

6

7

8 Q
9

10 A

II

12

I3

14

15 Q
16

17

18 A

19

20

21

22 Q

23 A

24 Q

25

It's thai same zeal with which he -- okay. so that same

zeal docs apply both to his activities in taking wolves

thathe applies towards his hunting?

He's more passionate aboutthe wolves. The hunting

part, the guiding part he was veryprofessional about

that.

But a lot of his passion towards the wolves is spurred

by his hunting of the moose and the game populations?

Not necessarily the huntingof the moose. The fact that

he's beenout heresince he's been 18 when he saw the

days whena lot of ourcamps thatyou'd huntat there

would he 30, 40, 50 moose. And now you're lucky to see

one or two.

Right. It's thataffecton his hunting, his guiding,

the lack of moose, in some ways describes his passion in

yourexperience, towards the wolves?

If you can want to -- want to say that. It's not just

his. Jmeanhe'sgot friends who areguides, Jim

Harrowcrfph) down south went out of business basically

becausethe moose population just disappeared fromhim.

Right: Down alongthe Stony there?

Yes.

You -- as you testified at trialandas you have

admitted in yourinterviews, you falsified records under

- 1255 -

I Q The -- and that's this person of the highest character,

2 that's the type of highest character that you contribute

3 to Mr. Haeg?

4 A Everybody makes mistakes going through life. If you

5 haven't made a mistakethenyou're lying, you know.

6 Q Agreed. Certainly people makemistakes, it'snot common

7 or attributable to maybethe highest character to

8 repeatedly makethe same mistakeintentionally? There's

9 a differencebetweenmakinga mistake and intentionally

10 doing something wrong, right?

11 A Yeah. But, you know, he's real passionate aboutwhat

12 goes on out here. Follows it veryclose with the game

13 board and stufflike that. A little over zealous.

14 Yeah. we both got that way. It's hard to fly around

15 . hereand the only moose you sec is a deadmoose with

16 aboutfive wolves on it.

17 Q Very zealous about what he does professionally as a

18 guide?

19 A That and just the fact that he's been out here so long

20 that he sees what's happening out here. He knowswhat's

21 happening to the people when they're livelihood, food,

22 stufTthat goes on out here,you know.

23 Q He doesn't employ any of the locals out here, he employs

24 . people out of the Soldotna area. Yourself, as far

25 as..

- 1254 -

I penalty of criminal charges?

2 A That's correct.

3 Q To covercriminal activity relating to the wolves?

4 A Correct.

5 Q The -- there's -- I mean you note on that Exhibit DD the

6 days you were hunting. The moose you hunt -- like the

7 flrst day, what was thc 4th you hunt the mighty.....

8 MR. ROBINSON: Is that DO?

9 THE COURT: AA.

lOA What I called the mighty moose, yes.

I I Q AA -- I'm -- excuse me. AA.

12 THE COURT: Double A.

13 Q Yeah. A or AA, excuse me.

14 MR. ROBINSON: I think that's AA.

15 MR. LEADERS: Okay.

16 Q That was the 4th and that's something you talked about.

17 And then the next moose that you note is the 7th? You

18 don't have anything notcd on the 6th?

19 A That's correct.

20 Q You get in a hunt and you pursued a moose until it had

21 chased off?

22 A On the 6th?

23 Q Ycah, isn't that.. ...

24 A I have no idea what happened to that moose.

25 Q So whcn you earlier I think you said .....

- 1256 -
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I A I never -- I never saw that moose. I A Two shots. yes.

2 Q Till: initial?

3 A One from the..

4 Q To take it down?

5 A 011l: from -- onc from my rifle a .375, and one from Doug

6 Jayo's rille which is I believe he was shooting .330.

7 Q Okay. They were spaced approximately 15. 20 minutes

8 apart or so?

9 A Correct.

10 Q And then there was a lot of flying activity after that?

II A Yes.

12 Q Mr. Hacg's plane?

13 A Correct.

14 Q He hadn't .. you hadn't noticed any other planes in that

15 area flying during the few days that you --the couple

16 days you were hunting that specific area?

17 A No.1 did not. I've heard other planes but I did not

18 observe them witb my eyes. Maybe not fly up into that

19 valley.

20 Q So you heard them in the distance type thing?

21 A Correct.

22 Q I mean you can hearplanes off for miles away at times

23 (indiscernible)?

24 A At times, yeah, you can hear tbem a long ways.

25 Q Okay.

THE COURT: That was on the 5th.

MR. LEADERS: Okay. Apologize. that's the Sth, okay.

2 Q Okay. That's till: one yOll told Mr. Haeg that hadbeen

J chased off or whatever. right?

4

5

6 Q But you don't note that anywhere?

7 A No.

S Q The -- is it possible you -- thedays mayhavesomehow

9 gotten mixed up or confused in any way duringyourhunt?

10 A No.

II Q All right. The -- Mr. Jayo's moose was taken fairly

12 early in the morning?

13 A Yes, as -- as I staled, around 7:30 that morning.

14 Q Okay. Shortly after light then"

15 A Yes.

16 Q You guys had to hike how 1,,,"
17 A We hiked approximately two and a half miles. We started

I X about 5:00 o'clock in the morning. At that time of year

19 about 5:30 is when it starts getting twilightout, and

20 by 6:00 o'clock you've got enough -- plenty ofligbt to

21 -- to hunt. 7:00 o'clock the -- the sun wasn'tup over

22 the -- the Revelation Mountains yet.

23 Q So it took you almost a couple hours to gel down to this

24 location?

25 A Yes.

. 1257· - 1259·

I Q Roughly, I guess, we heard the pace is about a mile an

2 hour earlier?

3 A Roughly -- roughly, yeah.

4 Q That's pretty accurate?

5 A Yes. Uh-huh (Affirmative).

6 Q The -- were you -- I guess I was a little but unclearon

7 some of this. Someone -- yOll climbed a tree for

8 observation once you crossed the riverand that's where

9 you first see the cows?

10 A No.

I I Q Oh, okay.

12 A We did not sec any moose from -- from the tree.

13 Q From the tree, I see. okay.

14 Q When we came down and 1 decided to take Doug a little

15 further down the ridge so I could see a little further

16 down river, that the river hend made a shallow bend to

17 the left and then it came back hard to the right, down

18 by the sandbar that Dave landed on, later, and that's

19 where I saw the -- the two cows along the river.

20 Q And that's where you then called .. from thai location

21 is where you called the bull to"

22 A Correct, I went down maybe 20 yards near a big rock or a

23 husgik(ph) for Doug to have a laying down steady rest.

24 Q Okay. And it was two shots ultimately to kill this

25 moose?

. 1258 .

1 A The weatherwasn'tconducive to -- to seeing a lot of

2 them.

3 MR. LEADERS: I have no further questions.

4 TONY ZELLERS

5 testified as follows on:

6 REDIRECT EXAMfNATION

7 BY MR. ROBfNSON:

8 Q Mr. Zellers, you entered a plea of. I think, no-contest

9 to your charges in this wolf case, right?

lOA That's correct.

II Q And you were required to come to court and testify

12 truthfully were you not?

13 A Correct.

14 Q And in your opinion when you came to testify at the

15 trial did you give truthful testimony"

16 A Yes, I did.

J7 Q And anything you said today, was it truthful testimony?

18 A Yes. it was.

19 Q Particularly with your diary concerning when you noted

20 the day that Mr. Jayo shot this moose, is there anything

21 untruthful about that?

22 A No, there isn't.

23 Q Is there anything untruthful about the fact that before

24 Mr. layo took that moose on the morning of September 7th

25 that Mr. Haeg was not flying around, was not using any

. 1260 -
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(Whispered conversation)

(Whispered conversation)

THE COURT: Mr. Jones, if you'd raise your right hand.

(Oath administered)

MR. JONES: 1do.

THE COURT: Okay. Please be seated.

MR. JONES: Thank you.

WENDELL L. JONES

- 1263 -

MR. ROBINSON: All right.

THE COURT: Why don't we star! back up at like 10 after.

MR. ROlJlNSON: Okay.

THE COURT: Okay?

R

9

10

II

12

13 THE COURT: Off record.

14 (Off record)

15 THE COURT: Okay. We're back on record. Who did you

16 want to call, Mr. Leaders? Or Mr. Robinson, I'm sorry.

17 MR. ROBINSON: Mr. Wendell Jones.

18 THE COURT: Okay.

19

20

21

22

23

24

25

I MR. LEADERS: As long as there's no issue 01'.. ..

2 MR. ROBINSON: Oh, no. no. I don't have any problem ..

3 THE COURT: Yeah. I'm just telling you that 1-- I can

4 tell you I'm not going to talk aboutthe casc..

MR. ROlJlNSON: You've been commandeered.

6 THE COURT: He's just going to drive me over there to get

7 some diet Coke and we'll be back.

I kind of communications from the: airplane to directthat

2 hunt for Mr. Jayo?

J A No. he wasn't.

4 <) And that's truthful"

5 A That's truthful.

6 Q As truthful as you testified about matters at trial

7 here?

R A Yes. it is.

9 MR. ROBINSON: I don't have anything further.

10 TONY ZELLERS

II testified as follows on:

12 RECROSS EXAMINATION

13 BY MR. LEADERS:

14 Q The -- let me ask you. In your mind, your perception of

15 the wolf charges which you pled to and that now Mr.

16 Haeg's -- do you consider those less serious based on

17 the nature that they were wolves taken than you do what

t 8 we'rediscussing here, whether or not a moose, a game

19 animal was taken from the -- with the use of an

20 airplane?

21 A No, ills the same charge. Same day -- same day

22 airborne,so.

23 Q So you don't sec -- okay, you don't perceive any

24 difference between the wolves or the moose or anything

25 like that? As to the way they should be treated?

- 1261 -

MR. ROBINSON: You've been commandeered.
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MR. ROBINSON: All right.

THE COURT: All right, Trooper Gibbens?

TROOPER GIBBENS: Well, yeah.

I A No, I've got probably -- I don't like the wolves any

2 more thananybody else out in this area.

3 Q Right.

4 A But -- because I mean if! look at this charge versus

5 this charge they're the same charge, so.

6 Q Shouldn't be treated any differently in your mind?

7 A No.

8 MR. LEADERS: Nothing forth cr.

9 THE COURT: Anything else?

10 MR. ROBINSON: No.

II THE COURT: Okay. Thank you, Mr. Zellers, you can go

12 back.

13 MR. ROBINSON: Before we get going again 1 think we're

14 going to need about a 10 minute break.

15 THE COURT: At least. I have to get to the store because

16 I need to get some ..

17 MR. ROBINSON: So why don't we take long enough to go to

IR the store and ....

19 THE COURT: Get some diet Coke. And I'm going to

20 commandeer Trooper Gibbens and his vehicle to take me because

21 I don'thave any transportation.

22

23

24

25

called as a witness on behalfof the defendant, testified as

2 follows on:

3 DIRECT EXAMINAnON

4 THE COURT: Spell your first and last name for the

5 record, please.

6 A Wendell L Jones, W-e-n-d-e-I-I L J-o-n-c-s.

7 THE COURT: Okay. Thank you, sir.

8 BY MR. ROBINSON:

9 Q Good evening, Mr. Jones. Where do you live?

10 A Ilive in Cordova, Alaska.

11 Q And how long have you lived there?

12 A Well, I first moved there in '76 and I moved to Soldotna

13 in about '84. Moved back to Cordova about '94.

14 Q And what is your occupation?

15 A I'm sorry?

16 Q What is your occupation?

17 A I'm a commercial fisherman.

18 Q (Coughing) Excuse me. How long have you been a

)9 commercial fisherman?

20 A Since 1978.

21 Q What kind of commercial fisherman? (Indiscernible).

22 A I purscine, I gill net and 1 used to spot herring when

23 we had herring.

24 Q So when you were a purseiner or gill netter was that in

25 the salmon fisheries? Was that for salmon?
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2

3

4 Q

- 1267 -

A Well, I wasn'tfamiliarwith wolverine, I don't

understand that charge, but the wolves -- first off, you

6

7 A

8 Q

9 A

10

II

12

13 Q

14

15 A

16 Q

17 A

18 Q
19

20

21

22

23

24

25

A Salmon. Salmon. I'm sorry, I don't hear well.

2 Q Okay. And that was in the salmon fisheries?

3 A Yes.

4 Q And where in the statedid you do your salmon fishing?

A In Prince William Sound, and 011 the Copper River Delta.

6 Q Otherthan being a commercial fisherman haveyou had any

7 other occupations'!

8 A Yes. l was a fish and wildlife protection officer for

9 five years and prior to that I was a commercial pilot,

10 prior to thatI was an A&P mechanic. And prior to that

I I I was a kid.

12 Q Whatyears were you a fish and wildlife enforcement

13 officer?

14 A From '73 to '78.

15 Q And where was that at?

16 A In Ketchikan and then in Cordova.

17 Q Are you still fishing commercially?

18 A Yes,Iam.

19 Q Do you know the defendant in this case, David Haeg?

20 A Very well.

21 Q And how do you know him?

22 A Let's see. He was ahout 19, maybe 20 when he wanted Dan

23 France to build an airplane for him and Dan was busy so

24 Dan referred David to -- referred me to David

25 (indiscernible) to me. So he came and talked to me

- 1265 -

I

2

3

4

5

6

7

8 Q
9 A

10 Q

II

12 A

13

14 Q

15 A

16

17

18

19 Q
20 A

21 Q
22

23

24 A

25

about this airplane that he wanted to build, and wanted

to know if l'd work with him on it. We made an

agreement and we went to work in the winter time. He

was commercial fishing during the summer and so was I,

so it was -- it took us a couple years to finis -

couple winters to finish it. And so I got to know him

veryweli.

All right. What kind of plane was this?

This was the Batcub, the PA-12.

The PA-12, the airplane that we've all come to call in

this proceeding the Batman plane?

Well, it's been redone since he and I did it, but, yes,

it's the same design, yes.

So how long has he had this plane?

Since he was 20 years old, something like that. Well,

it took two years to huild it, so -- let's see, so 22

and he's 38 now, aren'tyou, Dave?

MR. HAEG: (Indiscernible).

All right. So he's had it for quite some time?

Oh, yeah.

Tell us the kind of -- other than the contacts you had

with him in building the plane, what other kind of

contacts have you had with David over the years?

Well, in herring spotting he -- I took him over to the

Sound. He flew back seat for me for part of a season
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2

3

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

have to look at David's life. He was raised in Chinitna

Bay in the wilderness. His dog -- his folks dog was

killed by wolves. Then you have to look at what's going

on. Wc all know that there's mismanagement by our fish

and game that we're not -- we aren'tdoing the charge

that we have as far as managing our resources on a

sustained yield basis. And we all sitting here know

that they --that the influence of the Sierra Club and

-- and all the Walt Disney lovers that are influencing

our state government to where they're not allowing

management by fish and game ofthe wolves. We used to

have poison programs and all kinds of programs to keep

them in balance with our other game that we used. They

~- they are a predator and the other ones are -- are

game that we harvest and we don't harvest the wolves for

-- as consumption. So -- but we aren'tmanaging them as

a predator so that we can maintain the moose in a

balanced situation. And ~- so it's -- it's hap -- it's

gone on for so long that the frustration level is very

high. I don't-- I admit that what David has done, the

way he handled the situation is wrong. He'll admit it's

wrong to me, but -. but the frustration of it -- have

you read -- well, I shouldn't ask you the questions, I'm

sorry. But if you've read Harrower's letters to

Governor Knowles. The -the frustration level has been
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that his character is still basically good?

CROSS EXAMINAnON

011. there's -- there's too much good here to throwaway.

There's too much good here to suppress to -- what a

wonderful family he has. what a wonderful person he is

within the community. you know. It's -- it would be a

terrible shame to take all that away. And the job that

he docs. he's excellent at it. I think you'll admit he

did an excellent job at killing wolves. You know, but

-~ but it was wrong, there's no question about that.

TI1C way -- the manner that he did it was wrong. But

you've got to factor in that frustration level.

believe.

Thank you, Mr. Jones.

MR. ROBINSON: That's aliI have.

THE COURT: Mr. Leaders?

MR. LEADERS: Thank you.

WENDELL L. JONES

2 A

5

3

4

6

7

8

9

10

11

12

13 Q
14

15

16

17

18 testified as follows on:

19

20 BY MR. LEADERS:

21 Q We've talked about needing to factor in this frustration

22 level that relates to the wolves being taken and the way

23 they were illegally taken, right?

24 A Well, no, the --the wolves as far as the lack of

25 management of the wolves to where they are allowed to

going on that long. and prior to that. before he even

wrote the letters to Knowles saying why aren't you

letting fish and game do their job. Why arc they -- why

is this happening. you know. This has been a -- it's a

bigger problem than we're faced with right here today.

The problem isn't going to go away no matter how this

trial comes out. The problem is still there. So it's

not going to heal anything in that regard.

And when you talk about the frustration, is that

something that you could understand in Mr. Haeg?

Oil, certainly. He's in that dement -- if I understand

you. Do I understand that frustration level in Mr.

Haeg, is that what you said?

Yes.

Certainly. He's -- he's in the wild all the time

witnessing what's going on. And I've seen his neighbor

guide have to fold up because he can no longer make a

living in that manner. And there's going to be--

they're going to fall one right after the other, there's

no question about it. It's gotten to the point where no

longer can the moose be saved. There's too many wolves,

the moose are too depleted and there's no turning it

around at this point. I believe if you talk to your

fish and game management that's what they'll tell you.

They're frustrated, too.

6

2

3

4

5

7

8

9 Q
10

II A

12

13

14 Q

15A

16

17

18
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20
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22

23

24

25
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I Q

2

3 A

4

5

6

7

8

9

10

II

12

13 Q
14

And so how do you perceive David's action in all this

regarding your view of him as a person in this case?

Well. I agree it was the wrong action, and David

recognizes today that it was the wrong action for him to

take. But when you're frustrated how do you •• you look

at every time there's a magnitude of wrong like this and

suppressing of people. there's -- there's wrongs that

take place, and there's escape goats because of those

wrongs. We've seen it all through history. And I -- 1

see a vindictiveness here in this regard that -- well,

this mini trial we're having here right now concerning

the moose, I don't believe it belongs here.

So when you think of David as your son, and you think of

him as a wonderful person and a man of good character,

15 how do you put in this mistake that he made regarding

16 the taking of the wolves? How do you factor that in?

17 A I, myself, can find forgiveness in that because of the

18 frustration that I've witnessed for a long time in this

19 -- in this situation. I'll bet if you could talk to the

20 trooper's father here he would express the same

21 frustration over the lack of management because he's

22 been exposed to it for so long. I don't know. You

23 can't take all these wrongs and come up with any rights.

24 Q But nonetheless. you still think that overall in terms

25 of David's life, the many years that you've know him,
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kill so many moose that they are now down to a level

where it is highly unlikely that it can be turned

around. And .....

But it doesn't make what Mr. Haeg did okay?

No. it doesn't.

And he should be punished for doing a wrong?

Yes. I agree with that, he would agree with that. The

level of punishment is what I'm trying to mitigate and

- and understanding this whole situation.

And that's based on your contact with him that's been

very positive experiences?

Very positive experience. Since I first met him. And

I've -- I've been .....

The ..

..... in his camp, I've witnessed him instructing his

guides and assistant guides, their actions and how they

are to act. and as you heard here today, he is -- it

hasn't been violated, any of those laws. He has towed

the mark and has gone far and above -- well, not far and

above. he's done his job, teaching his guides not to

violate those laws, and that's his bread and butter.

Now -- I mean I know you've sat through -- I assume

you've talked with people and you've heard some of what

happened about the wolves. From that did you have the

understanding that the evidence presented at trial
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indicated that on five different days Mr. Hacg I

2 intentionally went to areas outside ofthe predator 2

3 control zone, intcntinnally sLl up to kill wolves 3

4 outside the wolves he was allowed to do, intentionally 4

5 killed wolves from the plane? 5

6 A Exactly. But ifyou'll look at that last area, today 6

7 it's open for that. So -- so, yes. the wrong was done, 7

8 hut what is the job to accomplish. The job was to 8

9 accomplish getting rid ofa hunch otwolves, and they're 9

10 shifting the areas around, and they needed to hunt-- 10

II the frustration level. there's a lot more ... II

12 Q But you're aware that he didn't just mistakenly go to 12

_1_3__ . tbe wrong_area? He intentionally.... ]J

14 A I'm aware of that, yes. 14

15 Q .....went to the wrong area? 15

16 A I understand that. 16

17 Q Intentionally went to areas not where the program was 17

18 set up .. 18

19 A Was he following them out of that McGrath area? 19

20 Q Intentionally go to areas around where he hunts and 20

21 guides and not lip near where the predator control was, 21

22 on some of the wolves that were taken. Were you 22

2J familiar with that? 23

24 A No -- no, I wasn't, but don't that seem reasonable also, 24

25 when he sees the game being depleted so bad that it 25

- 1273 -
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THE COURT: Anything else. Mr. Robinson'>

WENDELL L JONES

testified as follows on:

REDIRECT EXAMINATION

BY MR. ROBINSON:

Q Even though you know now that David lied on the

statement La the fish and game where he took the wolves

and how he took the wolves, covered that up, trying to

cover up the fact that it was taken illegally. my

question is, what does that -- what kind of impact would

that have on your opinion of him as a person?

A It don't change my feelings of him because of that very

frustration that I'm talking about. Who's -- who's

doing the real wrong here? The fact that these wolves --­

are not being managed and is depleting the moose herd is

the biggest wrong; and that's being done by our federal

govern -- I mean our government, state government in not

providing a -- a good management of the wolf predation.

They're supposed to be managing the moose on a sustained

yield basis and they are not, and it's the wolves that

are killing the moose off. And so they're not allowing

fish and game to do the charge that the state has given

them, and that's a frustration in itself for those of us

that have been in the state so long. You know it's --

it's the bigger wrong that's going on here.

- 1275 -

I Q Doesn't it seem self-serving? I Q
2 A It does, but he just had his neighbor walk away from it, 2

3 a lucrative business because it was no longer lucrative 3

4 because -- I sec where you're going with the self- 4 A

5 serving and I'm sure it had a -- I'm sure it had a merit 5 Q
6 in David's mind. I would -- I would think it probably 6

7 did. 7

8 Q And then you're aware that he then falsified hunt -- or 8 A

9 not hunt records, but sealing certificates, lied about 9 Q
10 when, where and how wolves were taken to cover his 10

II actions? II A

12 A No, I'm not because I wasn't "I the trial and L .. 12

1J Q Right. 13

14 A ..... haven't seen that part of it. 14 Q
15 Q Right. Not quite the person you've known over the years 15 A

16 to do that type of stuff... 16

17 A Well, true, but -- but a normal reaction for the actions 17

18 taken. Right? Would you not agree with that? 18

19 Q To cover up his wrongs you're saying? 19

20 A Yeah. That's a normal reaction. 20

21 Q Intentionally do something wrong, then intentionally try 21

22 to cover it up? 22

23 A Well, it's still because of the frustration level of 23 A

24 what's taking place, right? 24

25 MR. LEADERS: I have no further questions for you. 25
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Did you know that at the time that Mr. Haeg and Mr.

Zellers -- you knew that Me. Zellers was -- you knew-­

you know Tony Zellers was involved, too?

Yes, I know Tony.

Did you know that at the time that he and Mr. Haeg were

taking these wolves that there were no hunting clients

involved?

Yes. I know that.

So you don't know of an instance where he has actually

taken" client out to do guiding and committed .....

No, no, no, no. No, no, this -~ this was obviously a

personal vendetta. The -- the state hired him to kill

wolves, right?

Right.

And -- but there was a line in the snow. You have to

stay within these parameters. But now those parameters

arc over here and in the area of where -- where the

wolves were killed, so. And they will be shifted again

to another area and kill wolves. But it's already too

late.

MR. ROBINSON: I don'! have any further questions.

THE COURT: Okay. Thank you, Me. Jones.

Thank you. Thank you for the opportunity, ma'am.

THE COURT: Thank you, sir.

MR. ROBINSON: Are you ready, David?
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MR. HAEG: No.

2 THE COURT: Well. hang 0[1. I'm going to give you a

3 minute because I need to change the tape herebecause it's

4 about over and I don't want to have to stop injust a second.

S so. on- record.

(, (OiT record)

7 0598

8 (Tape change)

9 4MC-05-26/Side 13

10 0611

II THE COURT: Come on lip.

12 MR. ROBINSON: His testimony at this time is just limited

13 solely to this issue of the alleged moose hunt in 2003.

14 THE COURT: Okay.

15 (Oath administered)

16 MR. HAEG: I do.

17 THE COURT: Okay. Go ahead and be seated, please. Thank

18 you. Go ahead, Mr. Robinson.

19 DAVID HAEG

20 called as a witness on his own behalf, testified as follows

21 on:

22 DIRECT EXAMINATION

23 BY MR. ROBINSON:

24 Q Mr. Hacg, you arc the defendant in this case, correct?

25 A Yes.

·1277 -

( Aurora Court Reporting )

Q Sure.

2 /\ .....point it out. On September 5th..

3 MR. LEADERS: Why don't you -- where I can see where he

4 points..

A I guess I should pointoutkind of where stuff is. This

6 is our main lodge, Trophy Lake Lodge. I actually bought

7 it from Eberhart Brunner. This is his map thathe gave

8 me when I bought his guide operation. On September 5th,

9 2003 we had a few hunters out in the field. I believe

10 most of them were finished up with theirhunt. I

II believe a couple of them had flown out. They had got

12 their animals, et cetera. We -~ Mr. Jayo and Tony were

13 still hunting for moose on September 5th. They had been

14 hunting out here, whatwe call kind of farwest, out

15 here. On the 4th I believe I moved them over to the

16 Rock, which is right here. And I believe I was -- we

17 were trying to -- the hunter that was at Rock Creek with

18 Arthur Schwartz had filled out early and I had -- I

19 think I had flown him back to our camp. And I guess if

20 I can point out this bere's what we call Triangle Lake.

21 It is where Mr. Powers guides out of. And if you notice

22 where most of our camps are, Rock Creek, Tony's Knob,

23 the Rock, Rodger's Strip, these -- Cava(ph) Strip. All

24 these areessentially between -- or where Mr. Powers is

25 is essentially between where we do most of our flying
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I Q

2

3

4 A

5 Q

6

7

8

9 A

10 Q

II

12 A

13 Q

14

15 A

16 Q
17

18 A

19 Q

20

21

22

23

24

25 A

And you'vebeenhereall afternoon and part of the

evening listening to testimony concerning an alleged

same day airborne hunting violation in September, 2003?

Yes.

First of all, I'd like toask you. At any time during

the month of September of 2003 did you engage in same

day airborne huntingof moose? Or assist in the same

day airborne huntingof moose?

NO.1 did not.

Now you've heard the testimony of Mr. Riveraand Mr.

Elinor?

Yes.

Concerning theirobservationsof you betweenthe dates

of September the 5th and September the 7th, 2003?

Yes.

And you've provided us today, have you not, witha map

of the huntingareawhereyou do your business?

Yes.

Maybe you can explain to the court, Mr. Haeg, your

activities and conductstartingwith September 5th

through September [he 6th and 7th of2003 regarding any

hunters that wen: involved in your business or your

assistant guides andyour packers,managers in your

business?

Okay. Can I go up to the map and ...
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and we have a bunch of camps up here, there's strips

that we use. And even -- but to get to them there's a

high ridge and -- and it's like 6,000 feet here, and

it's high here, so I can't just go directly there. It's

so high that I have to stay out along the edge of the

mountains until you get to the valley and tum in. So

Mr. Powers' camp is right here. The -. the farthest I

can gel away from it without climbing radically --these

are one mile squares. I can get probably a mile and a

half away from it ifl'm skirting it this way. If I'm

skirting it this way, you know, I could go out as faras

I want, but fuel we know is prettyexpensive, and it's

very. very difficult to get out there. So I do -- I

never fly over his camp but I do skirt it as a matterof

courtesy. I don't know where their hunters go. I

assume, you know, when they look they go up and -- on

the ridge to spot, but when people are in eamo and they

hike out several miles I have no idea when I start

heading down if they're out here, or if they're over

here or where they are. And 1-- you know, if I ever

did see anybody, whieh I rarely ever have. I'll beteha

it's maybe one tripout of 30 I maybe see someone from

their camp. They're out there in camouflage, they're

sitting down, glassing, not moving. But anyway, on

September 5th, 2003, like I said, I think I had hauled
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the hunterthat was done out of Rock Creekby. I think

I had flown by Tony, andhe had said thatthey. you

know, weren'thaving any success. So usually if they're

-- sometimes they'll just tell me that they're not

happy. If they're not happy that means usually they

like to be moved. So on my trips betweenI usually will

just kind of look, andone of the best area') where moose

pile up arc right along UnderHill River. It's a really

snaky river here. On one of the trips I know that I

seen a -- a moose, and the exact location is righthere

in this small Peninsula. And I think on one of the

trips I told Tony to be ready to -- to bemoved in the

evening. If they're hunting and they don't see -- if

they're not happy I'll usually tell them just kind of be

ready in case I decide to move you. Iremember going

down there, landing, telling them, hey, I think I have a

betteropportunityfor you up here. I'vejust seen a

moose. And to kind of clarify, A lot of times I don't

tell our clients that I go look for moose for them.

Some hunters are a little -- oh, there's sometimes a

perception that that's not ethical or legal. It's

perfectly legal as long as you -- you know, people do it

all the time caribou hunting. They go out see caribou,

land, the next day they hunt. So sometimes I'll find

something and when I say -- when I fly in and land and I

- 1281 •

said, well, I think it's time to move. Everybody with a

guide usually knows that I have a better opportunity

somewhere, and that's what I do to -- I do a lot of

flying, it's legal. I don't do it unless we have to.

Usually we hunt our better camps where people can just

hunt on their own with no -- without moving -- moving

them with the airplane because not only moving them is

dangerous and expensive, it, you know, kills a day of

hunting so I only move people, you know, if there's an

opportunity and they're not, you know, -- not happy

where they're at. But anyway, on September 5th I landed

in the evening at the Rock here, told Tony let's go. He

jumped in, we flew back up to what we call Kenny's Strip

because it was -- as you can see, it's abouta half a

mile from where the moose was. It was starting to get

kind oflate, so we -- we made one lazy little circle,

didn't see the moose but I don't have time to look for

itto show Tony where it's at. Ijust land him. I

said, hey, the moose was there, you know, two hours ago,

whatever it was when I seen it when I decided to move

them. Immediately fly back down to pick up Doug Jayo,

fly him down, Land him there and when I took off it

was, oh dark 30 [sic]. When I got back to the lodge I

remember it was dark. I had to use landing lights to

land. You know, if -- I rarely -- most of the time when
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Imove people I try to move them a little earlierso ]

don't get rushed. Well. that was I think probably the

latest movement that I ever moved somebody thatseason.

So it sticks out in my brain because it was late, Very,

very late. And it's sometimes because I have a long

ways to go to ferry people. You know, if I move them a

short distance I can do it quickly and sometimes, you

know, if"I don'tget going when Jshould, You know, J

-- I try to let them hunt a, long as they possibly can

thatday because once they take ofTtheir hunt is over.

They can't hunt that day, they have to spend the night

and then start hunting, so I usually just try to do

everything as late as I can and still get it done

safely.

September6th I remember it was -- we were going to

try to put steel down here in Rock Creek, and I think we

still had some meat or some people to move. I think

possibly Jake was down here also. I remember, like Tom

testified, I remember on September 6th not getting up

early. You know, I usually ask him what the weather is

or I can get up and go look. It was -- I was fogged in

tight until I believe it was about noon. It was just -­

when I say fogged in tight I mean you can't see a

hundred yards. It's fogged in, not able to fly. I know

that I flew lateron in the evening -- or lateron in
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theafternoon because I rememberpicking upJake, Don't

know really specifically where. I think he was down in

this area. Can't remember which camp exactly but I do

remember on the way back we were -- now I was skirting

Powers' camp and where Tony and Doug now. I was

skirting it out to the west because not only do I know

Powers are there, Tony and Doug are there, and I know

that any plane activity they're going to be watching. I

mean they'resitting there,they'reon the ridge,

they'relooking for game and when a plane comes over

everybodyjust, you know, it'sjust _. it's an instant

attraction, You don't do anything out there when

there's people hunting and they don't see you or the

plane. It's the most obvious thing that there is

around. I remember coming back with Jake, staying well

away from everybody, threeor four miles, which -- you

know, I don't know what most other people flyaway from

hunters, but if you see a camp and you skirt it by three

or four miles that's a pretty good courtesy path around

a camp with hunters. Most hunters don't get out three

or four miles. Most hunters get out a mile or two,

that's it. You know, most -- especially guides, most of

the hunters are old, so rather than go 20 miles out and

aroundIjust skirted by. I rememberseeing moose down

here, or -- you know, straight line about three miles
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away, two miles -- two and a half miles, three miles.

And telling _. I don't even think we circled them. I

think W~ just flew by because everybody is hunting,

don't want 10 have any misrepresentations of what might

be going 011. I say. Jake. look at there. there's some

moose. You know, I said, hey, you know ifit gets to

evening and Tony still hasn't reported having a moose

down maybe I'll go move them the same evening, and, you

know, give them another chance for a moose. Because the

moose that I had put them on here was a single bull, and

a single bull will travel until he finds cows that time

of year. But ifhe has cows they stay and they don't

travel. In my experience they -- they're _. they're

there to make babies and not go look for, you know, a

wife. So when I seen these moose, and I actually

remember two bulls and eight cows. Two bulls with eight

cows, they are there for the duration. They may drift a

little bit, but unless a pack of wolves or a bear or a

human really spooks them, they are not going anywhere.

They are -- set up camp. And I told Jake, I said, well,

that is a lot fur -- a lot more sure hunt than that

single bull up there because he's -- he's going to be -.

he might be 20 miles away the next morning looking for

cows. These two bulls here with eight cows are -- I

mean they're » that's the holy grail of what we look
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for moose hunting. When you see that, that's - that's

-- that's the best we can do for a hunter, when 1 find a

situation like that. So I told Jake, you know, -- I

remember telling Jake, you know, hey, I might do

something about moving Tony if -- whatever. Anyway, 1

put -- you know, left Jake there. And I remember

specifically flying down to Tony's camp. It's called

Kenny's Strip, landing on it, didn't contact them on the

radio or anything, Ijust landed. They were there

eating dinner in their little -- they're in a pup tent,

actually a bomb shelter. It's what we use at Kenny's

Strip and what we use at the Rock. It was the same tent

that they packed up. 1said, hey, you know, 1was

!lying by earlier with -- first 1asked them, I said,

hey, did you get a moose. No, we're still looking,

fogged in most of the day. You know, hunted, grunted,

called. I'm like, well, you know, when I was skirting

you to the west found two bulls with eight cows. 1

said, you know, we still have enough light, I can move

you if! need to or, you know, what do you want to do.

Can you hunt them from here. And I didn't know if Doug

Jayo -- 1hadn't guided or hunted with him and he was in

his -- I don't know, he's 60 or -- I mean. I didn't

know if he could make it. so I was -- what I was

planning on doing is maybe moving him somewhat closer so
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that the next morning they could go hunt again. Well.

Ton)' said they had been back and forth enough that the)'

could make really good time up and down the bear trails.

and moose trails, caribou trails that arc along the

river. Every river has beaten paths. Tony said they

could move fairly well in it and that he thought Doug

would be plenty good to be able to get down, you know,

two or three miles.

You know, I kind of explained where the moose was

but showing someone and explaining it to them are two

entirely different things out there. Just little _. you

-- there's no way you can explain to someone the details

so -- and I don't really even remember saying this in

front of Doug. Like I said, we try to sometimes keep -­

not really keep that from them but we just don't really

don't advertize. Sometimes we just say, hey, maybe it

would be better here. You ain't seen nothing here, you

know, so we don't -- you know, come out and advertize

that as a normal -- normal thing. Sometimes I'll say,

.- you know, pull Tony aside and say, Tony, you know,

maybe we should move camp and he's like, well, haven't

seen anything here, maybe we should. And I'll go, well,

jump in the plane, let's go, you know, looking. That's

what happened that night. Put Tony in the plane, we

flew down here. I don't specifically remember. Tony
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says -- remembers only one bull, I don't really remember

exactly what -- what went on. What 1do remember

specifically is every time we go out the night before we

make a detailed map in our brain that we bum it in so

that we know every tree that we need to know, we know

every bank, we know every -- every nook and cranny. We

go, hey, they're here. You know, we make a plan because

there's no road maps there, and I remember telling Tony

specifically, you know, if you -- if! was the guide 1

would come down .- I would get up in the dark and I

would haul butt as fast as I could make Doug go. We

would go down the river. There's a big white sandbank

right here, and I believe we have some pictures to that

affect. And -- I don't know if anybody wants to get up

and see, but there's a ridge here and that's the very

end of the ridge. It has a white sand bank that the

river cuts into it. But the significance of that ridge

is that in this whole valley it's the only high spot and

what so happened is the moose are just across the river

from the only high spot in the valley. So you come

down, you want to get up high because you can see a

whole lot better rather than calling them and having

them in close. You can get up high and look and not get

in close. You can -- you -- the advantages are a lot of

getting up high. You can -- you're not spreading your
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center around. you can sec a whole lot more, You're not

as apt to spook them. The advantages an; -- arc man)'.

WI:. always look for high ground. And I told Tony. go

down -- that white sand bank is your signal to -- to get

lip 011 it and go down the -- the ridge. The end of the

ridge terminates just right across from where the moose

was. and you know. two bulls. eight cows. And you know,

Tony said, yep, done deal. l'II -- it sounds like a

plan. Tony is -- I consider rnysclfone of tile very best

hunters in the world. If I had to pick somebody that's

better it would be Tony. And I don't say that lightly

because I grew up from a kid hunting.

I flew back, dropped off Tony. It was getting, you

know, a little late. Flew back to the lodge.

Stop you right there. Was the decision made at that

16 point whether or not you were going to move Doug Jayo

17 and Tony Zellers down to where you saw the moose or they

18 were going to stay in the same camp back at Kenny's

19 Strip; what happened there?

20 A Tony, I think, had kind of explained it. Tony had said

21 that the traveling was so good that it would be no

22 problem for them to get from their camp to where the

23 moose was and that would be.....

24 Q They're camp at Kenny's Strip?

25 A At Kenny's Strip. It would just be a lot of wasted

- 1289 -

2

3

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

( Aurora Court Reporting)

much. Hunters are coming the day after that in the

morning. So l tnld Arthur that, you know. when I could

I would get steel down to him. You know. on the 6th I

was busy doing other things. Well. on the 7th wc had

all the steel precut, we had measured the camp. You

know, the sides were yea high, the roof runs were so

long, the gable ends we had even the angles cut. Wc did

measurements. In the morning I think we might have even

loaded up the steel that night when I got in, but in the

morning of the 7th, got up, sunshine, crystal clear day.

not a cloud anywhere. One of the -- up until that point

I think it was the only clear day that we had for the

previous 15 days I believe. I wanted to get the steel

down to Arthur as soon as possible because he only had

one day to do everything, so I go to the strip. Jump in

the plane, -- well, fuel it up, whatever, you know,

preflight it, take off, come down and I think I knew

Tony was hunting or probably down hunting. You know,

the people that Ken Powers' group at -- we call it

Triangle Lake are there. I remember being -- you know,

going out a little further west, maybe not much, but I

just remembered being pretty high. That morning I just

stayed high because I just -- you know, two parties are

hunting down there, and I didn't even start coming over

this ridge here, and Tony's on the radio, said, you
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I time. effort. and fuel to move closer. And also when I

2 you move closer there's the chance that you'll spook the 2

3 moose off. TIley may come toward you in the middle of 3

4 the night, smell your camp .. 4

Q What was the plan as to when the hunt was going to take 5 Q
6 place? 6 A

7 A Early morning -- early the next morning. Should I 7

8 continue on with ... 8

9 Q Yeah. 9

10 A As I said. the hunter that was at Rock Creek had filled 10

II out. His name was Paul Perere(ph). He had, I think, II

12 already left, so Arthur was at Rock Creek with no hunter 12

13 and we had wanted to do some maint -- well, not really 13

14 maintenance, put steel siding on the side of the tent so 14

15 the porcupines don't get in there and live there all 15

16 winter. It's a major problem. It's our biggest 16

17 problem. Porcies are way worse than bears, but the 17

18 steel siding also keeps out the bears. It's also a camp 18

19 that I pay $1,000 a ycar to the state to keep because 19

20 it's a permanent camp. I had talked to Arthur about me 20

21 flying steel down there. He had the 7th to do it. On 21

22 the 8th we had hunters coming in so we had one day to 22 Q
2J put steel siding and a steel roof and put steel on the 23 A

24 door and fit everything on this camp. One day isn't a 24

25 -- you know, it's enough time, but it's not any too 25
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know, whatever, Dave is that you. And I'm like, yep.

Got a moose and to me that's just, you know, a joyous

occasion. l just, you know, -- you know, one of my

hunters, you know, is successful, you know.....

What did you do when you heard that?

I made a 180 degree tum, which means I made a V-ey.

got on the radio as I was making the tum, called Tom,

said get some packers ready. I knew that it was early

enough in the day that if I got packers there we could

get packers down, get them in there. I didn't know

where I could land, but I knew. if! got two packers

there with Tony that no matter what happened we would

get the moose out that day. We'd be all finished up on

the 7th. Our hunter -- new hunters come in on the 8th.

We don't have packers and guides working on somebody

else's moose, so that was the main reason I didn't

continue down to Rock Creek to drop off the steel is -­

you know, I knew I could get it down there some time.

The priority changed from that to getting an animal out

of the woods. We pride ourselves on how good we do it.

We leave no meat behind. You know, we ...

What did you do, flew back?

Right. Yeah, we -- I headed back to the lodge. As I

said as I made the tum I called Tom, I said, get some

packers ready, you know. Got in there -- I landed, Drew

- 1292 -

02518



STATE OF ALASKA V DAVID HAEG 4MC-04-24 CR ( Aurora Court Reporting )

2

3

4 Q
II

6

7

X

9

10

II

12

13

14

15

16

17 Q
18 A

19

20 Q
21 A

22 Q
23 II

24

25

I

2

3

4

6 Q

7 A

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

comes screaming up with the three-wheeler, whatever. We

unload the steel. He: had his pack, \I,.'C _. I threw him in

the plane. I remember putting in a polaski(ph).

What's 0 polaskitph)?

Polaskitph) is 0 tool they osc lor lirc lighting. It

has an axe on one side and a -- a small hoe on the other

end. It's mode for digging. It works very good for

leveling out runways or -- or moving -- moving stutT.

think we brought a shovel also, because sometimes

there's sand berms that we nccd 10 kind of level off.

didn't know where I was going to land. 1just threw

them in and essentially we got -- you know, I had my-­

you know, we're going to try to find somewhere closer

than their camp because that would be .- we .- there's

no way we could get the moose out in one day if we had

10 pack it all the way to wbatever.,

Back to Kenny's Strip?

Yeah, back to Kenny's Strip. So we fly down there. I

think ..

Did you find a place to land?

Yes, I did. 1 -- L ..

Thcn what happened?

I looked, cireled around, looked at it once. It was

actually a pretty decent spot to land. Came in, landed,

going upstream on the south side of the creek. 1 knew

- 1293 -

where the moose was already, nobody had to tell me

because it was in the same -- virtually the same exact

spot as I had seen it the night before, within -- I

don't know, I would say within 70 yards of where we -- I

had seen it, you know. And I'm....

So you landed and then what happened?

I landed, dropped off Drew. Told him what needed to

happen with the runway. 1 actually could have landed,

but you know, with a little bit of work, you know, it's

a little less dangerous, not as apt to hurt the plane.

Told him what to do. I took off immediately, went back

to the lodge to pick up Jake. Landed, Jake jumped in,

zoomed right back down there. Come -- you know, this

time I'd becn in there once, I just -- I actually had --

I came in from this direction and I was landing this

direction, so I came in and made a -- about 180 degree

turn to land, dropped off Jake. You know, they both -­

you know, I pointed out where the moose was, right along

the edge of the creek. They started up. I took back

off, went north, got -- loaded up the steel. 1·- I

don't know, maybe Tom canne and helped me, I'm not real

positive on that. Flew the steel down to Rock Creek.

Drop it off to Arthur. Arthur is not a carpenter, he

looked at the steel, said, how do I do this. And 1

remember he was fairly panic stricken. you know, never

- 1294·
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2
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8
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II
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13 Q

14 A

15 Q
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17

18

19

20

21

22

23

24

25

done steel rooling. and I'm -. I'm like, gosh, you know,

I've done so much of if. I know what to do but here's

something he doesn't know.

Then what did you do? That is...

HI: said, man. I could use some help. I'm like, well,

Jake is the best carpenter, you know. he's packing a

moose. I'll try to get him back down here.

So what did you do?

I left the sleel with Arthur, jumped in the plane, flew

back up. On my way back I landed at .- below the moose.

About a quarter mile below the moose where I had the

strip. They had already got down on -- I'm looking -- 1

don't know, a coup -- 150 pounds of meat or so, maybe

two loads or something. Threw that in. I don't know,

maybe a little more. I think I ended up making about

four trips out of there with meat.

What did you do with Jake? You said that Arthur wanted

help, so you thought Jake was a good carpenter. So you

got -- you landed, what did you do with Jake?

Oh, yeah. I·· I think 1 either got there -- 1think

what happened is they had some meat and 1 loaded up meat

and took it to the lodge and then when I came back Jake

was there, picked him up, flew him to Rock Creek to help

Arthur and they still hadn't had the whole moose out,

but by that time they had enough of it out and the strip

- 1295 -

was close enough I knew it was going to happen that day,

whether Jake was with them or not, it would be just more

work for Tony and Drew. Dropped off Jake with Arthur,

flew back up, landed again, got another load of meat,

flew it up to the lodge. 1 think 1 canne back got one

more load of meat, so that would have been three loads

of meat. Flew it up and 1think canne back and got Drew

with the -- you know the antlers and cape. It has --

the trophy has to come out after all the meat. It has

to come out last or with the last load of meat, so that

was why that was the last trip. Flew it up there. They

told me that Tony and.

They told you?

Or., ...

Who told you?

Drew told me that before he headed down with the last

load that Tony and Doug took off back for cannp so they

could get back at a reasonable time, break up cannp

because they wanted to be able to be pulled out that

night. We wanted everything to happen so that they

could get back to camp, celebrate, have a shower. Doug

could get cleaned up because he was flying out on the

same plane that was bringing in the hunters the next

day, which was the 8th. So 1 took Drew back to the

lodge and 1 think I just hung out there for a while, you

- 1296-

02519



STATE OF ALASKA V DAVID HAEG 4MC-04-24 CR ( Aurora Court Reporting )

2

]

4

(, 0
7 A

8 0
9 A

10 0
II A

12 0
13

14 A

15

16 A

17

18

19

20

21

22

23 0
24

25

- 1299 -

know. a couple hours. three hours or so. Flew down to

get TOllY and Doug from Kenny's Strip. Which is. you

know. two or three miles away. I think it was like, oh,

mid-evening. I would say maybe 5:00 o'clock. I think

they, you know, -- I think I essentially from the....

Is that when you picked them up?

Yes. And Hew them in -- took two trips..

And then what did you do?

You know, maybe got them out at -- by 6:30 or 7:00.

So you flew Ton)' and Jayo back to the..

Back 10 the lodge.

....Trophy Lake Lodge') Then what happened after you

got everybody back to Trophy Lake?

You know ...

UNIDENTIFIED SPEAKER: Celebrate.

Yeah, everybody, you know, beautiful moose. Everybody

has a nice dinner, drinks. We have a -- a hot tub there

tbat we built, band-built. whatever. I think we did

something there but I don't remember specifically what

happened but it was a, you know, it was just a -- you

know, a nice evening for everybody that was back at the

lodge.

Okay. Now on the 6th of September, did you ever fly

anyplace in the morning? Some time between 8:00 or 9:00

o'clock in the morning, and circle a moose?

- 1297 -

1 A

2 0
3 A
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5 0
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7 A

8 Q

9 A
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22 Q
23 A

24 Q
25

Nope.

The -- you -- let's talk about the morning..

I -- I bel ieve they said it was covered up. so it would

be like looking for tundra in the tundra anyway.

Did you -- the morning Tony -- or the morning Doug gets

the moose, right?

Yeah.

You say you start out that morning fairly early?

Earlier than I normally do because I'm not a morning

person.

Okay. And you're -- start, you're going to go high up

over, even with a load of steel?

A load of steel to do a -- a little eight by 10 camp

like that is probably only 300 pounds. And that plane

tbat Wendell and I built with 180 horse could go to

15,000 feet in the drop ofa hat.

Okay. You just start going up and Tony calls, is that

you, and the communication is basically, got a moose?

Yep. And as you indicate you said didn't even need to

lell you where, you knew where, right?

Yep.

And that's all he told you is you got a moose, right?

Yep.

Didn't discuss, hey, it's Dave, it's down here, it's

over here, or whatever?

- 1298 -

I A I don't think so. I.....

2 Q I mean that's what you told us earlier?

3 A Yeah.

4 Q All he said was got a moose?

5 A Yep. I just -- and I guess -- I guess this is an

6 assumption that when two bulls and eight cows are

7 somewhere and Tony's out hunting it the next morning, I

8 don't need to go look for where it's at.

9 Q And despite the fact tbat you knew they were spending

10 the night at the Kenny's Strip camp?

II A Yep.

12 Q And they were going (0 hike the two to three miles down

13 to where you had seen those bulls?

14 A Yep.

15 Q You knew that you had set them in the day before by

16 Kenny's ..

17 A Yep.

18 Q .....Strip and there was a bull closer? You said about

19 a half mile, I think you ...

20 A Yes, yep.

21 Q So you're telling -- you knew -- but you don't even ask

22 where •• you don't even get information as to where it's

23 taken, you immediately go back to the camp you tcll us

24 to get tools and someone to help build another strip

25 because you know you're going to need another strip?

- 1300 -

CROSS EXAMfNAllON

MR. ROBfNSON: That's all. You can take your seat.

No, I did not.

Did you circle a bear that time on the 6th?

No, I did not.

Did you have any communications in the morning with

either Ton)' or Doug layo from the plane to the ground?

On the 6th?

Okay.

THE COURT: Okay. You can have a seat. Mr. Leaders?

(Whispered conversation)

THE COURT: It's been sitting

MR. ROBINSON: Is that someone's phone?

MR. LEADERS: Yeah, someone (indiscernible).

(Whispered conversation)

DAVIDHAEG

BY MR. LEADERS:

testified as follows on:

IA

2 Q
] A

16

4 Q
5

6 A

7 Q Yeah.

8 A Absolutely not.

9

10 A

II

12

13

14

15

This -- did you see this gut pile around that Me.

Powers' clients had apparently taken caribou or

23 something in that area?

24 A Nope, never had seen a gut pile.

25 Q Hadn't even seen that?

17

18

19

20

21 Q
22
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like that?

So it could have been right there ncar Kenny's Strip.

that's where he started from?

strip we have a shed and I have a shovel and a

polaski(ph) total weight of 10 pounds to take them with

in case. I mean it's just -- most of the time I fly

around out there with tools to make strips.

And as you testified you knew -- didn't need to be told

to know exactly where the moose was taken?

No. Like I said, I assumed.

You ..

I mean I know it's got to be on Little Under Hill Creek.

I don't think Doug Jayo is going to make it, whatever>­

you know « he's » he's pretty spry, but he's got white

bair.

You've falsified information before about illegal

activities hunting?

MR. ROBINSON: Before when? Before 2003 or before..

MR. LEADERS: Before today.

Isn't that correct?

Yes.

A Absolutely not.

A Absolutely. What -- what -- yeah, what..

Q Had seen moose in the area?

A Yeah. What difference does it make to have at -- or

I

2

3 Q
4

6

7

8

9

10

II

12 Q

13

14 A

15 Q

16 A

17

18

19

20 Q

21

22

23

24 Q
25 A

Yep, Tony said he need packers and to me that means

long rack. It means we need packers. and I know on that

river, you know, Trooper Gibbens has been there. If you

have <I good plane you can find -- be creative and lind

quite a few places to land. so the assumption is -- is

that you probably will be able to land closer but if you

can't you've got good old brute force, Jake and Drew

with you.

You assumed a 101 of things but you didn't know is what

you're telling us? As far as needing to do a new

To me it doesn't matter. I go get packers and I show

back up and Tony says, hey, you're in the wrong pas •.

you know, it doesn't -- Tony says he needs packers, I go

get packers.

But you told us because you knew you needed to make

another strip? That's because you knew where the moose

was taken because you had been over that moose before

A

2

4

(,

7

R

9 Q

10

II

15

25

strip ...

12 A The assumptions were pretty firm, but, yes, you could

13 look at it that way, yes.

14 Q Assuming where •. you know, that they took the moose

down where you had seen the two before, and that...

16 A Yeah. Yeah.

17 Q ...mayhe then that they hadn't encountered this other

18 moose on the walk down?

19 A

20

21

22

23Q

24

. 1301 . -1303 .
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DAVIDHAEG

Where things were taken, how things were taken?

Yep. And I'm not proud of that.

You did that in order to avoid prosecution or being

detected even tor criminal behavior, right?

Yep.

MR. LEADERS: Nothing further,

THECOURT: Any redirect, Mr. Robinson?

MR. ROBINSON: Yes.

Mr. Haeg, correct me if 1'm wrong, but wasn't your

testimony that on the evening of the 6th when you and

Tony flew over the area where you said you saw the two

bulls and the CDWS .....

..... and made a plan about how Tony was going to hunt

those .. hunt for moose that you had seen the next day?

Yes, I expected him to get up at the crack of dark and

bot foot it down there the morning of the 7th and have

Doug Jayo harvest one of those moose that we seen and,

as I said, bull moose .. two bulls with eight cows,

they're like they have an anchor out., ...

Then .. and then you said you offered to take Doug layo

REDIRECT EXAMINATION

BY MR. ROBINSON:

Q

24

25 Q

IQ

2 A

3 Q

4

5 A

6

7

8

9

10 testified as follows on:

II

12

13

14

15

16

17 A Yes.

18 Q

19

20 A

21

22

23

I that day?

2 A I -- yeah. You could>- you could twist it however you

3 want, but..

4 MR. ROBINSON: (Indiscernible) you didn't say you had

5 hecn over that moose that day. The day before.

6 Q But I'm saying isn't it true that you had actually been

7 over it that day already? That's why you knew where it

& was taken? You had been over that moose, in fact, that

9 day and that's why you knew where it .. where they took

10 the moose?

II A Now rephrase -- start the question from beginning to

12 end, please.

13 Q When Tony _. Tony didn't have to tell you that he took a

14 moose and you assume where it was. You knew where it

J5 was because you had already been over the moose that

16 day, hadn't you?

17 A No, I had not. When I came over the ridge and I heard

IR Tony on the radio, that was the first indication that

19 there was a moose taken, and like you said, it was an

20 assumption as to whcre it was taken. But when Tony says

21 he needs packers, I'm this big smile, go back and I get

22 packers and if I come back and my assumption is wrong as

23 to where the moose is, Tony will clue me in that I'm

24 wrong.

25 Q Tony didn't tell you, need to make a strip or anything

. 1302-
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g
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II

12 A
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15 Q

16

17

18 A

and Tony down closer to where you S3W these two hulls

and the cows that night hut Tony said, no, he thought

he could make it down there the next morning with Mr.

Juvo. Said he would rather go back to Kenny's Strip?

That is absolutely correct.

So when you flew from the lodge the next morning with

the steel that you were going to take down to Arthur's

camp. and you heard on the radio from Mr. Zellers that

he had taken a moose, was it reasonable for you to think

that it was in the area where you had planned to go

hunting the next day anyway?

It was _. to me it was mOTC than reasonable. I didn't

know where else he would go looking for a moose than in

that exact spot.

Before thc wolf incident in 2004 that you were convicted

of false information, had you ever falsified anything

about a client-guide hunt that you had done?

Never.

19 MR. ROBINSON: No further questions.

20 THE COURT: Anything else?

21 MR. LEADERS: No.

22 THE COURT: Okay. Thank you, Mr. Haeg. You can go

23 ahead and have your seat back at the table. Mr. Robinson.

24 anything else?

25 MR. ROBINSON: I think that's it for witnesses.
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6 or not? Or can we?

involvement?

Yes, sir, I did.

Briefly explain to the court just briefly your

Septemher, 2003, yes, sir. Mitch Doerr called me, gave

me kind of a vague description of where I needed to go

look for a kill site on Little Under Hill Creek. I

responded and found where a landing site had been

constructed. Landed just around the comer on another

comer bar so as not to disturb that scene in case

there's any track evidence. Got there, photographed the

tracks and stuff. It was late evening, I was losing

light and I did not find the kill that day. Got back,

told Mitch Doerr. They went in a helicopter to the

coordinates that I gave them for the landing site and

found the kill. And then I was present for -- present

for the interviews that took place at I believe Mr.

Cole's office.

And that's Mr. Cole regarding Mr. Hacg, right?

And Mr. Zellers was present.

And then the office of Kevin Fitzgerald regarding Mr.

Zellers?

A At some point in mid-September, I don't remember the

date, Mitch.

IA

2 Q

3

4

5

6 Q In 2003?

7 A

8

9

10

II

12

13

14

15

16

17

18

19

20

21 Q
22 A

23 Q
24

25 A Right.

Do you want

MR. HAEG: Where's Doug?

MR. ROBINSON: Except Doug Jayo, which 1might ask the

MR. HAEG: There's pictures of the kill site, close to

MR. ROBINSON: And that's it for witnesses.

MR. HAEG: (Indiscernible).

MR. LEADERS: Feel like you've been there.

to tcstify now. Judge?

THE COURT: No, I don't think so. 1.....

THE COURT: I -- everybody described it extremely well,

several times, I think I have a mental picture that's good

enough.

I

2

3 court to hold him in contempt.

(Whispered conversation)

MR. HAEG: Do you want to do anything with those pictures

4

5

7 MR. ROBINSON: I don't think we need to. I think the map

8 is pretty clear, don't you?

9 MR. HAEG: I don't know. At this point.. ...

10 THE COURT: I understood the description fine from the

I I map ir--I don't think I need pictures .....

12 MR. HAEG: Well, there's some pictures of the white sand

13 bank. picturcs of the Peninsula.....

14 THE COURT: I mean 1understand ridges on maps.

15 actually

16

17 the river.

18

19

20

21

22

23

24

25
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BREIT SCOn GIDBENS

ever set in a spot but it'sevidently effective because

it kept catching wolves and kept catching wolves. So

thatwas _. as to me speaking to the qualityof his

trapping ability, that's -- my vast experience. to his

trapping operation is thatone set of his that I ever

saw, and so that's all I can speak to. And can't really

speak to his huntingabilities.

So you commented on his piloting skills that you had

observed..

throughout your investigation?

Absolutely, there's no question in my mind that he's a

good pilot.

Okay. But no real commentaryon his skills as a hunter

and trapper?

His efficiency killing wolves, yes. And I may have

eommcntcd to that, but he killed some wolves, you know.

Too -- too bad it wasn't done right.

Legally?

Yeah.

MR. LEADERS: Nothing further on the wolf/moose issue.

THE COURT: Mr. Robinson?

4

I

2

3

6

7

8 Q

9

10 A Yes.

11 Q ..... at some of the locations he had flown into

12

I3A

14

15 Q

16

17 A

18

19

20 Q
21 A

22

23

24

25 testified as follows on:

Okay. And so during the discussionany discussion about

the moose case during that?

\\:5. there was. both cases.

Apparently you had a conversation with Mr. Stcpncsky and

Mr. Hacg at the interview meeting at Mr. Cole's office?

Yes. sir. I believe in therestroom or in thehallway.

and I think it was myself and Mr. Stepnosky talking

initially and then Mr. Haeg came along. Unless it was

vice versa, but there was thatconversation.

You made comment aboutwolves? I mean it'sbeen

attributed -- it's been stated thatyou made a comment

about wolves, thc only wolf -- good wolf is a dead wolf.

Wc -- wc were talking about wolves, and 1said that as a

question while Mr. Haeg and I were talking aboutwolves.

A good wolf is a dead wolf, in that mariner. I do

harvest wolves, I do believe in the harvest of wolves,

and I do believe in predator control. I do not believe

that all wolves should be dead. Hope they never arc.

Favoriteanimal. Love to harvest them butat the same

time....

Thcy need to be controlled?

Yeah.

Okay. The -- you also made a comment about, according

to Mr. Stepnosky, about Mr. Hacg and wanting to -- I'd

lovc the opportunity to talk with him, or something like

- 1309 -

Trooper Gibbens, have you hunted moose?

Yes, sir, I have.

Have you ever used your plane to spot moose and then the

next day hunting?

Yes, sir, I have,

Have you ever spotted moose from like 1,000 to 1,200

feet high?

Yes, I've seen moose from 100 feet all the way up to a

few thousand, so sure.

But at 1,000 to 1,200 fect high, in your experience are

you able to push moose away.....

You could influence the directionof a moose who was

moving, absolutely. You could influence the direction

most animals move. Some move betterthan others,

obviously. There's guides who have video of themselves

pushing a bear within bow range of a client at the

bottom of a mountain. So ~- differentanimals...

Okay.

You could sure get him moving one way hy offsetting.

- 1312 -

CROSS EXAMINAnON

BY MR. ROBINSON:

Q What about at 1,200 feet (indiscernible).....

A You could influence the direction the moose is traveling

from that height, you couldn't necessarily move him to a

specific location where you wanted him necessarily.

I

2

3 Q
4 A

5 Q
6

7 A

8 Q
9

10 A

II

12 Q
13

14 A

15

16

17

18

19

20

21

22

23

24 Q
25 A

I that?

2 A I did. I said, you know, at a different time, under a

3 different circumstanceit would have been neat to talk

4 hecause we did have some parallels in our lives,

5 both....

6 1222

7 (Tape change)

8 4MC-05-27/Sidc A

9 0000

10 THE COURT: ....September 29th at 8:20. Trooper Gibbens

II is testifying on dircet exam. Go ahead, Mr. Leaders.

12 Q Okay. You were saying that you know you had indicated

13 you had wanted -- hut another time, another place, or at

14 some point you'd like to talk with Mr. Haeg?

15 A Right. And -- and 1 may have said after all this is

J6 over I'd like to talk to you about trapping, or wolfing,

17 or something. I acknowledge that that might have been

18 said. And 1told, I think, Mr. Stepnosky that Mr. Haeg

19 was a heck of a good pilot. There is no question in my

20 mind about that. I never said he was a good hunter, I

21 never said hc was a good trapper. He specifically asked

22 me questions directly about what 1 thought of his wolf

23 set that I observed, ifit looked like a good set. And

24 1said obviously it's effective, it's caught a lot of

25 wolves. It's moresnares than I would ever set or have

-1310-
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Yes, sir.

So that would be closed investigation?

I believe so.

And it says copies to district attorney's office?

Yes, sir.

Then it has an approval by some officer who is higher in

rank than Investigator Doerr?

Sergeant Burke Waldron, who is now a Lieutenant, yes.

sir.

Q And what's the date'! And at thc bottom of that it says

CI6

7 A

8 Q

9 A

10 Q
II A

12 Q

13

14 A

15

16 Q And then it has a date closed 8-20-04?

17 A Yes, sir.

18 Q So as far as that date of 8-20-04 is concerned, the

19 investigation of that case was closed?

20 A At that time, yes, sir.

21 MR. ROBINSON: I'd like to have this admitted.

22 THE COURT: I think we're up to .....

23 MR. ROBINSON: We'll make it -- are we down to EE?

24 THE COURT: I think so.

25 MR. LEADERS: I believe so.

- 1315 -

() Would you agree that when it comes to bull moose during

2 flitting season or when they're looking for cows that for

3 the most part if you're flying at that height you're not

4 going to necessarily move them away from those cows.

right?

6 A I would agree that a" a -- as a rule that's correct.

7 Q Now I take it that in the course of your experience as a

X trooper you have done police reports?

9 A Yes, sir. I have.

10 Q Can you tell mc what CI means? State of Alaska,

II Department ofPuhlic Safety?

12 A Personally, I don't close many cases out that way,

13 believe it's closed by investigation, but I'd have to

14 pull it up in my computer to see what that acronym

15 means. We -- we've just got a block on the bottom that

16 we click on and it gives us about 10 options, we click

17 on one of them for that block right there, CI is not

18 one that I personally use much.

19 Q But you're saying it relates to case closure?

20 A I believe so. Even cases where the -- where charges are

21 filed would he a CA, closed by arrest, Even though

22 there's no arrest.

23 Q What about CI?

24 A And I think it's closed investigations. They're all

25 C's. Everything you can put in that block there would

- 1313 -

I be a C.

2 Q Okay, so C would be closure?

3 A Right.

4 Q I would be investigation?

5 A I believe sn.

6 Q And is that usually approved by some officer of higher

7 rank than you if you wanted to do a closure?

8 A Yes, sir.

9 Q And what does the date closed mean?

lOA Morc likely that's a date that it's reviewed and

I I approved by somebody and whatever action is being --

12 whatever direction you're going with a case, whether

13 you've filed charges at that time or whether you've not

14 filed charges. It's being approved by whoever reviews

IS your reports. In this case I believe it was Sergeant

16 Waldron, and -- and they're saying that whatever action

17 you've taken at that time they approve of at that time.

18 It doesn't mean that even if a case is closed, CI, you

19 could open it six months later, you could open it four

20 and a half years later. Cl doesn't mean it's forever

21 done.

22 Q But it's at least closed at that moment'!

23 A It means no charges are being filed at that moment, yes,

24 sir.

25 Q I want to show you the first page of Investigator

- 1314 -

I THE COURT: Ycp.

2 Q Now the only real connection you have with this case

3 before you had some interviews in 2004, June of2004

4 date, was that you went out to try to find where the

5 plane landed and where the kill site was, right?

6 A Yes, sir. In September '03.

7 Q Of'03. And you were able to find where you saw a plane

8 land at some strip ..

9 A A sandbar up where there had been tool marks.

10 actually took photographs of shovel marks and hoe type

II marks .....

12 Q It looked like somebody had been cutting through the

13 place.....

14 A Yes, sir, and there was game bag wrappers and flagging

15 laying on the sandbar which indicated that an animal had

16 been butchered and potentially packed nearby,

17 Q And then you couldn't find the kill site?

18 A No, sir, I got there pretty late in the evening and ran

19 out oflight while I was on the ground.

20 Q So then that was turned back over to Trooper Doerr to

21 see if he could find .....

22 A Yes, sir.

23 Q And that was pretty much the interview involving this

24 until June 01'2004?

25 A Yes, sir, it was.

- 1316-
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Yes, that is correct.

And so tbe -- let me see Exbibit EE.

MR. LEADERS: Is this EE?

THE COURT: Ub-hub.

And now this here date closed is August 20 01"04,

rigbt?

Yes, sir.

And that's after those -- that decision had been made

that no further investigation would be done, is that

correct?

Yes, sir. The -- because my investigation in the wolf

case, for the most part, was completed by the first part

of April, '04, and then we were already -- I don't

remember the exact dates that we conducted the

interviews with Mr. Zellers and Mr. Haeg, but it was mid

-- mid-summer. I want to say June or July, and so this

-1319-

A Yes. sir. They decided that rather than further stretch

2 it out and do a UC hunt and all that they were trying to

3 go ahead and finalize the case at that time.

4 Particularly since we were in negotiations and

conducting interviews with Mr. Haeg and Mr. Zellers ..

And part of that was going to be an agreement not to

cont -- to file any charges against Mr. Haeg based -­

that could be -- the wolf case could be resolved, is

that correct?

6 Q
7

8

9

10 i\

II Q

12

13

14 Q

15

16 A

17 Q
18

19

20 A

21

22

23

24

25

( Aurora Court Reporting )

BRETT SCOTT GIBBENS

Were you aware of any attempts to continue the

investigation in this case that Investigator Doerr was

making?

Throughout the investigation I know that he was

attempting to contact both hunters and witnesses and

continue the investigation. I don't think that the

whole tbing -- I don't tbink that be was able to get the

interviews done that he wanted to necessarily in

September, '03. I think there was -- the investigation

was on-going during that whole period. I don't remember

any further attempts.

Were you aware that he was attempting -- trying to

- 1317-

REDIRECT EXAMINATION

BY MR. LEADERS:

10

1I testified a, follnws on:

12

13

14 Q

15

16

17 A

18

19

20

21

22

23

24

25 Q

o And so even after your interview with Mr. Zellers in

2 June 01'2004 the investigation closed ill this case, no

3 charges art; filed as of August, 2004'1

_I A That's what the report indicates, yes. sir. Like I

said. it's not m)' case.

6 Q But that's what the report says?

7 A Yes. sir.

R MR. ROBINSON: Thanks. I don't have any further

9 questions.

I

2 A

3 Q
4

5 A

6

7

8 Q

9 A

10

II

12 Q

13

14 A

15

16

17

IR

19

20

21 Q

22

23

24

25

establish an undercover hunt involving Mr. Haeg as well?

Oh, absolutely, that was kind of before tbis ...

Before tbe wolf -- this. You mean the wolf stuff that

came out?

Right. Sorry. Before tbe wolf stuff came up, I mean

way back in September there had been talk about doing a

UC bunt out of Mr. Haeg's camp.

Based on the complaint.

Based on tbe complaint and, you know, the allegations.

We wanted to do a UC bunt and potentially see if -- if

we could get a hunter in there.

And that's something that takes some time to develop.

You have to establish a hunt contract.. ...

Usually it takes a year, year and a half, two years to

do a UC bunt, get the bunt booked a year out, get the

hunter in there, because as JImsure Mr. Haeg would

attest, be's probably in tbe past been booked up for a

year in advance eacb time. He probably books 2003 bunts

in 200 I and 2002, and by tbe time '03 rolls around he's

probably about full, so.

You also aware that there was a decision made once the

wolf charges -- or wolf charges -- or investigation was

conducted and charges were being considered that the

decision was made to kind of wrap up even the moose in

some type of resolution witb tbe wolf case?

- 1318-

I closure date of 8-20-04 was after we were already in

2 negotiations on the wolf thing.

3 Q According to your report -- tbe interview with Mr. Haeg

4 was on June lith, does tbat sound correct?

5 A It does sound correct. I remember..

6 Q And Mr. Zellers, June 23rd?

7 A Yes, I bad to leave --I was down in Bristol Bay, TDY,

8 and actually flew into King Salmon and flew into

9 Ancborage to do the interview with Mr. Zellers and I was

10 my during that time so that sounds right.

II MR. LEADERS: No further questions.

12 THE COURT: Mr. Robinson, anything else?

13 BREIT SCOTT GIBBENS

14 testified as follows on:

15 RECROSS EXAMINATION

16 BY MR. ROBINSON:

17 Q Now witb regard to tbc decision not to make any -- bring

18 any charges, that wasn't your decision?

19 A No, sir. Far from it. Like I said, not my case. The

20 wolf... ..

21 Q It wasn't your case .....

22 A The wolf case is my case.

23 Q So the moose case wasn't even your case, was it?

24 A No, sir.

25 Q So ..

- 1320 -
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THE COURT: Here's what I would like to do. is I would

MR. ROBINSON: (Indiscernible) go to the bathroom.

THE COURT: Right, I understand that, but I mean we'll

MR. ROBINSON: (Indiscernible).

MR. LEADERS: Can Ijust have a few minutes break to go

to the restroom..

we'll take an extended break because I'm going to want some

time to review everything before I make any decisions ..

take ones between now and then but I -- just so that you can

plan ahead.

MR. ROBINSON: I'm just -- I think he just needs a short

break, five or 10 minutes....

THE COURT: We can -- yeah, we'll ..

MR. LEADERS: Yeah, I don't mean extended, I mean

THE COURT: But -- but I just -- I'm just putting -- I

want you to know so that you guys can plan ahead as far as

the rest of the evening.

MR. ROBINSON: All right.

MR. LEADERS: Thank you.

THE COURT: But by extended I mean half an hour or 45

minutes or we can negotiate that.. ...

MR. ROBINSON: Right.

THE COURT: .... .later, but -- that clock looks like it

says 25 until, so let's come back at quarter until. Let's

- 1323 -

I

2 like to hear all the evidence and all the argument and then

3

4

5

6

7

8

9

10

II

12

13

14

IS

16

17

18

19

20

21

22

23

24

25

A Because it would help anyway because -. hut it's 110t my

2 prime -- I'm not the primary case..

3 Q So with regards to closing the investigation in this

4 case as of August 20. '04, you didn't have anything to

do with that, did you?

6 A No, sir.

7 Q And you heard earher Officer Doerr testify that he

8 interviewed Mr. Jayo on August 4th of2004?

9 A I don't remember the date he said he interviewed him,

10 but if that's what he testified.

II Q It could have been roughly a couple weeks before August

12 20th.2004?

13 A It would. as would the interviews with Mr. Haeg and Mr.

14 Zellers. They'd be, you know, within a month or so.

15 Q Well, didn't -- wasn't -- didn't those interviews take

16 place in June of '04?

17 A Yes, one at the -- one the 11th and then the 23rd,

18 whatever I said .....

19 Q And that's in June. So it would have been almost a

20 couple months later that he talked to Mr. Jayo?

21 A Right.

22 Q And then this business about trying to set up an

23 undercover sting operation, so to speak. with regard to

24 hunting.

25 A Again, I can only speak briefly to that. I've never had

- 1321 -

- 1322 -

13 MR. LEADERS: I think we're done on the moose related

14 evidence and information, Judge. How do you want to proceed

15 at this point?

I just take 10 minutes.

2 MR. LEADERS: Thanks.

3 THE COURT: All right.

4 (Off record)

5 THE COURT: We're back on record. Mr. Leaders?

6 MR. LEADERS: Thank you.

7 BRETT SCOTT GIBBENS

8 testified as follows on:

9 REDIRECT EXAMINAnON CONTINUED

10 BY MR. LEADERS:

I I Q Trooper Gibbens, can you -- let's kind of change the

12 focus to the issues of the case - your case, as you put

13 it, the case you investigated, the wolf case.

14 A Yes, sir.

15 Q Can you give a little bit of perspective -- how long

16 have you lived here in the McGrath area?

17 A I've Jived here in the McGrath area going on four years

18 now.

19 Q Okay. Can you give a perspective as to the importance

20 of the wolf predator control program to the local

2 I community?

22 A I would say that the McGrath community probably has had

23 the highest level of participation, as far as community

24 input and time spent getting a predator control

25 implcmented of probably anywhere in the state. They had

- 1324 -

MR. ROBINSON: No .....

MR. ROBINSON: No further questions.

THE COURT: Okay.

THE COURT: We're going to finish tonight, gentleman.

MR. LEADERS: I understand that. I...

THE COURT: We're finishing this evening.

MR. LEADERS: Oh, I appreciate that. I understand that.

MR. HAEG: (Indiscernible).

THE COURT: We are going to finish.

MR. LEADERS: Can we have a brief break? I'd like to use

moose issue ....

I any first-hand experience with it so I don't want to

2 talk out of church about that too much.

3 Q All right. But as far as you know that was never set

4 up?

5 A It was never set up to the best of my knowledge, that's

6 true.

7

8

9 MR. LEADERS: Nothing -- not on the moose issue, Judge.

10 How do you want to -- did you have anything else on the

II

12

16

17

18

19

20

21

22

23 the restroom and then I -- I'm going to have -- my only

24 witness for the rest of the sentencing portion is Trooper

25 Gibbens..
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2

J

7

X

9

10

II

12

13

14

15

16

17

IX
19

20

21

22

23

24

25

I

2

3

4

5

6

7 Q
8

9

10 A

II

12

13

14

15

16 Q

17

18 A

19

20

21

22

23

24

25

hearings back to -- way hack when Tony Knowles W,L, still

the Governor. H~ carne out for special hearingsand

stuffand they worked really hard to get the predator

control program implemented. They've-- as -- as a

local population that relics heavily on the moose for

subsistence the people see this predator control project

'L" so important that -- kind eras a trade-off lf the

state would implement the predator controlprogram

withinthis area rightaround McGrath, the McGrath

residents agreed so that this study could be completed,

to not hunt moose within a specific area inside the

experimental micro-management area. Thishas caused

local folks to have to go a lot farther than they ever

had to go before to hunt moose. There is no more

jumping in your boat in a evening in McGrath and going

hunting that evening and coming home. You've got to go

so far now that you better have a whole day for it or

you better have a weekend for it, and fuel here is over

$4 a gallon for un lead, and folks are mumbling a little

about fuel prices, but we have yet to have a local poach

a moose in this closed area, which is a point of pride

with me, since here we're talking about folks that need

the meat, and they're taking this project so seriously

that they're driving right past bulls all fall long, and

cows and bulls year around, but almost daily I'd hear

- 1325 -

oh, gees, there was two 30 inchers and big boy right up

here by the shipyard, you know, everybody would see them

coming and going. And as much as they want the meat,

they're not giving in to the stress or the temptation of

needing a full freezer. They're still working hard to

stay legal and go find a legal moose.

Sort of complying with their part of the bargain

regarding this joint effort between predator control and

rejuvenation of the IDeaL...

Absolutely, and -- and they take the predator conlrol

aspect of it very seriously, as well. Just from what

I've heard around town public sentiment is not in any

way in support of Mr. Haeg did, contrary to what we've

kind of heard off and on that it was doing the villagers

a favor, and things like that. What he .....

Why is that? I mean he killed wolves. I mean that's

what -- you know, others have said.

Right; he did, and -- and I want to say that throughout

some of the testimony it's -- we've been almost led to

believe that -- that under any circumstances that's

okay, and it's not. And the McGrath people, just from

comments that have come in to me, and -- I mean I think

the jury kept focused on •• on the issues when they were

here. They -- they do not condone illegal harvest of

wolves. They're very supportive of legal harvest of

- 1326 -

I A For the program itself. And another thing that keeps

2 getting brought up is the fact that, well, this must not

3 have hurt the program because the program stayed active.

4 The program was active this last winter and, further, it

5 expanded. All of that is true. The program did stay

6 active, and the program did expand, and it may expand

7 more in the future. All those things are true. But

8 guess what? None of that is -- I mean you can't look at

9 that and say, well, look at this. Mr. Haeg killing

10 these nine wolves outside the control area didn't hurt

II it. You can't say that because had -- there are a lot

12 of people watching the case, and had it not been -- if

13 it had been swept under the run or something, I

14 guarantee you that a lot of money could have been

15 lobbied up in a hurry, and -- and the programs would

16 have been or could have been jeopardized, as they still

17 could be in the future by future acts of this kind.

18 mean this stuff does jeopardize or potentially

19 jeopardize these programs.

20 Q Let's talk a little bit about Mr. Haeg. Prior to this

21 case had you had any contact with Mr. Haeg?

22 A Prior to that winter or just prior to me actually

23 carrying the investigation forward? I -- I had some

24 contact with him earlier in March out here on the

25 McGrath ramp. Prior to that I had never met Mr. Haeg.

- 1328 -
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Q Were you aware of who Mr. Hacg was?

A Yes, sir.

Are these guides actually -- thatyou're awareor,

guiding in these same areas that Mr. Haeg is?

Generally, yeah. I mean within say 30, 40 miles of him.

So within 30, 40 miles but maybe not the same grounds

thatyou'reawareof?

Right. Yeah, I don't think they're putting in spike

camps at the same exact spots or anything, but they are

certainly in the same prettyspecific region oYihe

state, and the same game management unit areasright

there. And sub units. And then I think Mike Bowden

guided also right -- right near in there. And of those

camps I don't know of any that -- any of them that have

similar success rates.

What do you mean by that?

My -- my experience with those guides is similar to

other areas in the state where they have more between 40

and 60 percentsuccess rateson bear,moose and caribou,

whereas Mr. Haeg guiding right in the same spot

basically advertizes in his brochures andon his web

- 1331 -

1 A Jim Harrower used tu be up on the south of Upper Stony

2 River. You could say thatTony Lcc(ph) and CurlyWarrell

3 kind ofjoin up with them on the -- the mid to lower

4 Stony Rivercountry. On the otherside. Rob Jones kind

of butts up with him from the Big Riverside. or the

northeast side.

5

6

7 Q

8

9 A

10 Q

II

12 A

13

14

15

16

17

18

19

20 Q

21 A

22

23

24

25

But that was something you testified here at trial

about. right?

Yr.;s.

Okay. And that was kind of part of the investigation to

some extent'?

Yes. Yes.

Before thatcontact with Mr. Haeg in March. did you have

any priorcontact with him?

No. sir.

Wereyou aware of a reputation he had as a guide?

lii~am~ha!.L1?een ~entioned t~_~~~_ som~~~dy ~_a_t _

potentially should be watched, and I should make the

time to get into his camps.

So you should be concerned about his activities?

Yes.

What were the specific -- you know, what -- why was that

referenced to you or what was the context of that being

those concerns expressed to you?

That I was actually showed a spot on the map and -­

which is the area of the upper Swift River and the Babel

River, and the person at that time said, hey, this guy

-- you need to spend some time up here on this guy. And

they didn't name specifics, just that, you know, he

- 1329 -

Q

2, A

4 Q

6 A

7 Q

8

') A

22

2,

24

25

10

II

12 Q

_ 13_A

14

15

16 Q
17 A

18 Q

19

20

21 A

attention.

UC.....

MR. ROBINSON: I've gone a long time here, but this is

page about -- I think in his hrochure it says the

previous fouryears they were 100percenton moose and

caribou, and on his web site it said thatthe previous

year they had been 100 percent on spring bears and

sometimes those kind of success rates,when compared

with competentguides in the same areathat aren't

having those same type of success rates,do drawsome

MR, ROBINSON: .....speculation.

MR. LEADERS: He can talk about Mr. Haeg's reputation as

Has that been some of the concernexpressed towards Mr.

Haeg is his extraordinary success ratesmay be created

by some illegal activities or that may be a cause for

monitoring him?

MR. ROBINSON: Objection..

I think so, that was -- that was why they wanted to do a

just total... ..

TIlE COURT: Wait a minute -- wait.. ...

MR. ROBINSON: No, he can't talk about his reputation as

a guide if he's just speculating. He has no -- he's already

said he has no basis. He doesn'thave a reason -. you know,

just because somebody else said something -- you know,

I

2

3

4

5

6

7

8

9 Q

10

II

12

13

14 A

15

16

17

18

19

20

21 a guide and ....

22

23

24

25

MR. ROBINSON: What report from Ken Powers?

This -- the report regarding the moose, involving Ken

Powers'clients, right?

Yes, sir.

And you'refamiliar-- you had a limitedrole in that

investigation, you've heard about that?

Yes. sir.

.....camp and his .- his spike camps, right?

Yes. sir.

And the -- arcthere any otherguides thatyou're aware

of actively operating out in that area?

Yes. sir.

I might be up to no good and some time needed to be spent

2 there.

3 Q Do you know what the basis for that was?

4 A I don't.

5 Q Okay. The -- you've heard this report from Ken Powers.

6 Mr. Powers is a guide in... .

7

8 Q

9

10 A

II Q

12

13 A

14 Q
15

And Mr. Powers operatesas a guide in the same general

area as Mr.Haeg?

16 A Yes, sir. Yeah, he's kind of right in the middle ..

17 Q I mean (indiscernible)..

18 A ..... really, I'd say.

19 Q But Mr. Haeg's -- between his camp -- we've heard

20 yesterday between his ..

21 A

22 Q
23 A

24 Q

25

- 1330 - - 1332·
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fall. '0.:.1. I believe that he was guiding spring. '05,

just based on some testimony we heard during the trial.

Itsounded like he may have guideda spring bearhunt

either for himself or someone else. and then we know

thathe was guiding bearhunters in August from a widely

publicized hunt that's been in the papers and stuffthat

he was in chargeof: and then I believe that he was

operating Trophy Lake Lodge and guiding hunters in

September, so..

I think,of course, that's what we've heard from some of

his assistants here?

Yes. So I think there's only one -- the only hunting

period that he opted not to guide would be that fall,

'04, forwhateverreason it was, butwe know that he's

also been at huntingshows. We'vegot a briefsynopsis

from Investigator Katrina Maum(ph) that was at a show in

Harrisburg, Pennsylvania this last February, and

February of2005"

February, 2005. She visited a booth where someone she

believed to be Mr. Haeg, just on photos she had seen,

was advertizing for spring and fall hunts. She picked

up all the brochures and photos and asked him about what

kind of hunts he provided. So he's been -- since the

investigation he's been guiding and he's been booking

hunts. These are all activities that only a licensed

• 1335 -

I

2

3

4

5

6

7

8

9

10 Q

II

12 A

13

14

15

16

17

18 Q

19 A

20

21

22

23

24

25

The -- so I was wanting to be specific on this issue.

Had it been expressed to you that maybe -- that the

THE COURT: He can answer that question. Whether it's --

MR. LEADERS: That's not speculation, that's basis for

extraordinary success rates may be a cause to.. .

MR. ROBINSON: Objection, now this (indiscernible)..

THE COURT: You ask him. You can ask him who they are.

Go ahead, answer the question.

Has thatbeen one of the causes for concern?

know who these people are?

Q

A Yes.

6 specifics on?

A Otherthan the Powers' complaintI have not, no.

THE COURT: Okay. Let's move on.

(indiscernible) said.

2 A As a part or Illyjob I talk to a lot of guides..

3 MR. ROBINSON: I understand that. l'mjust -- my

4 objection is that this is just getting intospeculation.

S THE COURT: Have you received anycomplaints that you had

- 1333 -

7

8

9 Q
10

II

12

13 A Yes, it had.

14

15 that's been ...

16

17 (indiscernible) ..

18 THE COURT: That's not-- yeah, that's -- if he has--

19 the answer is either yes or no, whetherhe's....

20 MR. ROBINSON: Well, how do we cross examine if we don't

21

22

23

24

25

I Q And whether the fact thatotherguides in the samearea I

2 have nowhere near the same success rates? 2 Q
3 A Yes. 3

4 Q The -- since the -- yourwolf investigation, what 4

5 guiding activities areyou awareof that Mr. Haeg's been 5

6 involved with? 6 A

7 A At the time of our investigationwhen we seized November 7 Q
8 40 II Mike, the Batcub, at Brown's Lake, Mr. Haeg was in 8 A

9 the process of putting out spring bear camps. I think 9 Q
10 within a day or two of that he had spring bear hunters 10

II going to arrive. As part of initial negotiationswith II

12 Mr. Haeg's lawyer, and yourself, I -- I believe that the 12

13 state agreed not to file the charges until after that 13

14 spring bear guiding season, to go ahead and let him 14

15 lin ish that out, which wc did. We held off so he guided 15 A

16 spring bears in thatspring. 16

17 Q When you're talking about spring bears that's basically 17

18 May of.... 18 Q
19 A Spring.... 19

20 Q ..2004? 20

21 A Right. April -- some -- some in April and then probably 21 A

22 some in May, too, 2004. Well, -- or was that -- 2003. 22

23 Yeah, it would be spring 2004. Okay. April and May. 23

24 So -- and then to my -- to the best of my knowledge I 24

25 don't have anything that indicates that he guided that 25

- 1334 -

registered guide can do.

One of the issues for the judge to consider at

sentencing here is a suspension or revocation of Mr.

Haeg'sguide license. Providedby statutethere'sa

mandatory three years

Yes.

....and -- or it can be suspended up to life.

Yes.

The -- or revoke it for life. The -- have you had

experience in cases where a court has suspended or

revoked a guide's license based on illegal guiding

activities for a period of time, andwhetheror not the

- thatwas effective or not or can you ~- I guess have

you hadexperience in cases.....

Yes, I have had -- I've had experience where guides have

had their license revoked, based on a conviction for a

game violation.

And what's been your experience as to the effectiveness

of simply a court order saying a guide license is

revoked?

In the case of an assistant guide getting his license

revoked,the cases I'vebeen involved in have been

fairlyeffective, just leaving a broad revocation. In

the case of a couple of different registered guides that

I know of that were - that did have established camps

- 1336-

02529



STATE OF ALASKA V DAVIO HAEC 4MC-04-24 CR ( Aurora Court Reporting)

I Q But you don't recall him testifying that what Mr. J-1acg

2 did did not jeopardize tilt: program; in fact. the program

3 has been expanded and is going to continue to operate

4

2,
4

6

7

8

9

10

\I

12

_-ll
14

15

16

17

18

19

20

21

22

23

24 Q

25

and did fly their own clients and things like that.

where rcvocar ions were ordered and it was left broad and

vague, just like that. Guide license revoked for X

amount of years. Those were uncffectivc -- or

ineffective because ofthat broad language, and almost

immediately without even ever missing a beat those

guides were still operating as various types of camp

helpers or pilots or packers. They were still out there

flying their 0\\11 clients every day.just one of their

other assistants or someone acting as an assistant for

them to actually held the registered guide license,

either an assistant would basically promote and test for

___hj? g,=,ide Ii£~!"se or they wo~~~ave som:one in ~amp
--'-----

that was a registered guide that would handle all the

hunt contracts and would test for that area. And then

the person who had their license revoked is still right

there doing the same stuff. Unless they've been

specifically prohihited from being in the field during

hunting seasons or specifically prohibited from acting

as a Part 135 pilot or a transporter, or a guide. Those

specific things have recently been ordered in cases, and

that has been effective, as opposed to just a broad

guide license revocation.

So in your experience in enforcement the only way to

really effectively make a suspension, revocation -- or

- 1337 -

5 A

6

7

8 Q
9 A

10

II Q

12 A

13 Q
14

15

16 A

17 Q

18

19 A

20

21

22

23 Q
24 A

25 Q

No, sir.

So you're not aware that it's been increased to lOa

day?

It sounds familiar. I don't know that that's state­

wide, I'd have to look at a -- I don't answer a game

regulation question without looking at a regulation

hook. I cover a lot of (indiscernible).

But you do investigate them, right?

Yes, sir.

And you should know?

- 1339-

testified as follows on:

Yes, sir.

So arc you saying you just ignore what the current

number of possession of wolves is today?

Not at all. Before I'd ever even seal the wolf or check

the wolf...

Well, didn't.,

.... .I'd check the regulation book.

What is it? Well, what is it? What is the number of

wolves that can be taken?

Let's go get a regulation book and we'll look. I've got

one right downstairs.

I've got one right here.

Go ahead, look it up.

Do you have one for 2005?

Pardon?

Do you have one for 2005?

Yes.

Well, mayhe we can get it. 1 don't know if the court

has the 2005.

THE COURT: It's his, actually.

1 think it's right there.

THE COURT: Is that the one you want?

So -- do you want to get a hold of it here, Trooper.

Sure,

And we're talking about in game unit 19 which covers

- 1340-

lA

2 Q
3

4 A

5

6 Q
7 A

8 Q
9

lOA

11

12 Q
13 A

14 Q

15 A

16 Q

17 A

18 Q

19

20

21 Q

22

23 Q

24 A

25 Q

You were at the trial in this case, right?

I was there for the whole thing, sir.

And you heard the testimony of Ted Spraker who is a

Board ofGame member?

Yes, sir.

And didn't you hear him testify that what Mr. Haeg did

didn't jeopardize the predator control program at all?

Not at all, I heard him testify that the predator

control programs had not only continued but had expanded

and there was actually some confusion in the testimony

as to how questions were asked and things like that on

that issue, ifl remember correctly, sir.

- 1338 -

RECROSS EXAMINATION CONTINUED

BY MR. ROBINSON:

I suspension or revocation enforceable is to require

2 basically an absolute prohibition from involvement in

3 the big game industry?

4 A Yes. sir. And I believe that's the intent ofa

5 revocation anyway. And -- and just by being more

6 specific in the order it goes ahead and enacts that

7 intent.

8 MR. LEADERS: I don't have anything further.

9 THE COURT: Mr. Robinson?

BREIT SCOIT GIBBENS10

II

12

13

14 Q

15 A

16 Q

17

18 A

19 Q

20

21 A

22

23

24

25
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McGrath. Q

2 i\ Okay. Now you're being specific. There we go. I can 2

3 look that up. 3 i\

4 Q Okay. Look for wolves, unit 19. August to May-- 4 Q

5 August 1st to May 31st of this unit. 5 A

6 A (Pause) It will take me just a second, I'm into the 6 Q

7 seasons and guide limits section here. 7

R (Whispered conversation) 8 i\

9 (Pause) 9 Q

10 A (Muttering to self). 10

II MR. LEADERS: It's 5 AAC 85.056 .. II

12 i\ 85.056 -- got it now. Got (indiscernible) there. 12 i\

13 Q You've got it now? 13 Q

14 A Okay, unit 19, August 1st through May 31st, and it's 10 14

15 wolves per day. 15

16 Q That's a lot of wolves, isn't it? 16 A

17 i\ That's a lot of wolves. 17

18 THE COURT: That's permitted in possession or permitted 18

19 to take or is it the same thing? 19 Q

20 MR. ROBINSON: Yeah. Furs in possession..... 20

21 A Take. Yeah, there's .... 21 A

22 MR. ROBINSON: Take or possess 10 wolves per day .. 22

23 THE COURT: Okay. Okay, just..... 23 Q
24 Q In fact, no non-resident tag is even required any more, 24

25 right? Isn't that right? 25

- 1341 -

I A In -- in some areas, yes, sir. I A

2 Q Well, we're talking about 19-D. 2

3 A 19-D. 3

4 Q Oh, yeah. 4 Q

5 (Whispered conversation) 5 A

6 Q Well, right, right, right. All of unit 19. 6 Q

7 A Right. 7 A

R Q There's no non-resident tags required any more either? 8

9 A Right. 9 Q

10 Q So even non-residents who come up to Alaska can take] 0 10 A

11 wolves a day during the season? II

12 A They could. That's not realistic. Never met one yet 12 Q

13 that did. 13 A

14 Q Well, 1 understand that but at least the state thinks 14 Q
15 that if you can, take them? 15

16 A Legally. Absolutely. 16 A

17 Q And then of course the geographic location of the 17 Q

18 experimental program is not as small as it was in March 18 A

19 of2004 (indiscernible) it includes a bigger area? 19 Q

20 A The geographic area of the predator control program? 20 A

21 Q Right. 21

22 A In 19-D east? 22

23 Q Well, not.. 23 Q

24 A It -- it hasn't expanded again since it expanded while 24 A

25 Mr. Haeg had a penn it. 25 Q
- 1342 -

( Aurora Court Reporting )

Okay. But there's more to 19-D east now, isn't there.

that can be hunted for the experimental program..

Not in 19-D.

In unit 19..

Okay.

.....there arc more areas open than just 19-D east.

which was opened in March ..

There is -- 19-A is open.

So that's a bigger area now -- and if you add that area

plus 19-D east then you've got more area you can do

predator control in now?

Absolutely. I agree.

And that's because of the state policy about predadation

of -- about wolves on prey animals like moose and

caribou, correct?

I think there's about a million things that come into

play to go ahead and get it implemented, and hurdles

that they have 10 make .....

And it's state policy that, at least in units 19-A and

19-D east., ...

Moose are important for human harvest to a certain

level

Right. The moose are more important than the -- for

present -- for conservation than allowing the predators

to exist?

- 1343 -

No, they haven't said that at all. They've said that

having the moose is so important that they don't want

predators in excess.

Okay. They don't want...

In fact, they have got permits

.....excess predators?

Wait. In answer to your question, they actually have

limits. They've got numbers.....

On the number of wolves .....

.....of the number of wolves. For example, they've

been ..

On the number of wolves that can be taken in 19-D east?

In 19-D east. Not 19. We're back to 19-D east..

Well, we're talking about the predator control program

in 19-D east.

Oh, okay. 19-D east...

What is the number..

Target number was 1 think 45 in that area.

And then in J9-A?

Don't know that target number. The target number was a

lot higher than -- it was 100 and something in 19-A and

58 were harvested, or something.

So there's an even bigger number.....

In -- both in this year .....

There's even a bigger number that can be taken in 19-A?

- 1344 -
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Q But you didn't ask them for that. did you?

A Didn't do it.

- 1347 -

.....where he tauts his 100 percent..

And so Tony.....

And all far as bear hunting is concerned, arc you saying

that Mr. Hacg's bear success in unit 19 has

(indiscernible)?

Not at all. Unit 16 I believe is..

you're ..

So you don't even know whether these guys are hunting in

the hear areas that Mr. Haeg hunts in, but yet

.....Lee(ph), does he hunt in unit 16?

I don't think so, but I don't know for sure.

Ken Powers?

.....saying that he was always successful in his bear

hunts based on what he might do in unit 19, that this

A I did.

10
2

3

4

6 Q

7

8

9 A

10 Q Oh.

II A

12 Q

13 A .....grizzly success.

14 Q
15 A

16 Q
17 A Don't know.

18 Q Mike Bowden?

19 A Don't know.

20 Q

21

22

23 A No.

24 Q

25

A There is. it's a much larger area, but there arc also

2 areas that.,

J 0 So it wasn't., ...

'"' ;\ ..... have ..

o But if you had 19-A..

6 A achieved that.

7 Q and 19-D east together then we're talking a lot of

X wolves. right?

9 A Rough -- roughly 200, or ncar 200 wolves. yes. sir.

10 0 That's a lot of wolves, right?

I I A That's a lot of wolves.

12 0 Who was it that told you that because Mr. Haeg has a

___13.._. _better succesSJate,than they do that they think he's
14 doing something illegal? Who is tha~t?~-~---------I!-;--:-;::---;::~~;-~---;--;--c-:--~~:;-----------

15 A I've heard it from the area game biologist, Toby

16 Boudreau, I've heard it from our investigations unit,

17 Sergeant Burke Waldon, and other guides have made the

IS comment.

19 0 What other guides? What other guides?

20 A I've heard from Mike Bowden, goes by Buck, guides up the

21 Babel River.

22 Q Is he a full-time guide?

23 A As full-time as anybody is, I guess, it's a seasonal

24 job.

25 0 Well, isn't it true that Mr. Powers just kind of -- he

- 1345 -

2

3 A

4

5

6

7

S

9

10

II

12

13 0
14

15

16 A

- 1348-

kind of leads somebody to believe that he's doing

illegal bear hunts, too?

Yes, that's why we were going to book a UC hunt with

him. That's one of the contributing factors to booking

a UC hunt.

But you haven't?

No.

Now isn't it true that under the law that a person who

gets their license suspended under -- or revoked under A

54.720 may not engage in the provision of big game

hunting services or transportation services during the

period of license suspension or revocation?

THE COURT: I'm going to ask you to wait to answer that

until I change the tape, because it's about to run out.

And I'm going to ask that I can read that thing before I

answer about it. 8 -- 854.720?

So you don't have any evidence that he was bear hunting.

do you?

No, I don't have any evidence.

In fact, you don't have any evidence really that any of

his other hunts are illegal, do you?

I personally don't, no.

Other than the wolves?

Got lots of evidence on that.

I

2

3 A

4

5

6 Q

7 A

8 Q
9

10 A

11 Q

12

13 A

14 Q

15 A

16 Q

17

18

19

20

21

22

23 A

24

25 Q Yeah. 854.720(g).

works on the Slope. He doesn't -- that's not his full

livelihood, the guiding?

Okay. I don't know, I've only spoken bel' -- briefly to

Mr. Powers, but I've heard the same things from him that

I heard from Mr. Bowden. And not so much success rate

stuff but surrounding guides have commented towards the

-- maybe cavalierness or Overzealousness of Mr. Haeg.

That being Curly Warren and Tony Lee(ph). So basically

every guide that I know of that operates around Mr. Haeg

has had things other than supportive or the things that

we've heard earlier today or these things in your

letters. These are the guys that work and live....

Well, we don't any letters from them, right? Do you

have any letters from them expressing the things that

you said you heard?

No. We've got my testimony.

t 7 Q But no letters from them saying, you know, this is what

18 we think of Mr. Haeg as a guide and we think he's out

19 doing all these illegal things because he's more

20 successful than us, and......

21 A No, I -- I think we've established ..

22 Q Have you ever asked them to put it in writing?

23 A No.

24 Q You had an opportunity to, didn't you?

25 A Sure, you can ask anything ..

- 1346 -
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THE COURT: Let's go off record and change the tape ... I A

2 0601 2 Q

3 Crape change) 3

4 4MC-05-27/Side 13 4

5 0604 A

6 THE COURT: We're back on record. 6 Q

7 Q X54.710(g). Well. actually if you read (c) and (g) 7

R together that will kind of focus you in on •• on the 8 A

9 subject that I want to talk to you about, Trooper. 9 Q

10 A (Pause) I've read it 10 A

II Q It says as a person whose license is suspended or 11 Q

12 revoked under this section may not engage in the 12

13 provision of big game hunting services, correct? 13

14 A That's what it says, yes, sir. 14 A

15 Q Nor transportation services? 15

16 A Yes. sir. 16

17 Q During the period of license suspension/revocation., 17

18 right? 18 Q

19 A Yes, sir. 19 A

20 Q So I'm not clear as to what you were talking about 20

21 concerning the court ordered suspension, somehow that 21 Q

22 not being clear enough as to what a person who has their 22 A

23 license revoked or suspended can do. I'm not 23

24 understanding..... 24 Q

25 A Is that a question? 25 A

- 1349 -

I Q Yeah, it is. I -- you.. I Q

2 A Okay. 2 A

3 Q Yeah. I'm not sure I clearly understand what you said. 3 Q

4 You said that in your experience -~ first of all, in 4

your experience how many big game guides have you known 5

(, that have their license suspended or revoked. The 6 A

7 masters, not the assistants? 7

R A Registered guides, not assistants? 8 Q

9 Q Ycall. the registered guide. How many have you known in 9 A

10 your experience? 10 Q

II A Due to my case work? One or two. II

12 Q So you're just talking about one or two? 12 A

13 A Two or three assistants, but my experience is based 13

14 on... 14

15 Q Seeing those one or two do something after they had 15

16 their license suspended? 16 Q

17 A No, seeing cases handled by other troopers in the 17

18 investigations unit with registered guides around the 18

19 state where they have managed to act as a Part 135 air 19

20 taxi operator and still fly all their own clients and 20 A

21 hang out in camp .. 21

22 Q Oh, is that prohibited under the law? In other words if 22 Q

23 a person who's registered .- if a big game -- if a 23

24 registered game guide's license is suspended or revoked 24

25 under A 54.700 through 720, whatever.... 25

- 1350 -

( Aurora Court Reporting )

Uh-huh (Affirmative].

.... and it says may not engage in the provision ofbig

game huutlng services or transportation services. docs

that include no Part 135'1

It includes no hauling hunters and transporting..

I'm just asking. But can you still get a 135 license to

be a taxi operator?

Yes, you can still get a..

So that's not illegal, is it?

True.

All right. So I'm not quite sure why you would want the

court to order something that's legal, to make it

illegal under some suspension order?

The cur -- we wouldn't be asking the court to order

complete prohibition from holding a 135 certificate. We

would be asking the court to prohibit hauling hunters a'

part of holding a 135 certificate because..

Oh, how is that done?

.....that would be right in -- right into the realm

of...

Well, what.; ..

.....transporting and guiding, if he's still hauling his

own hunters into his same spots.

So if you had a 135 from the federal government.. .

Right.

- 1351 -

.....to have .. operate as an air taxi, and he.....

Right.

.....air taxied anybody, hunters, non-hunters, whatever

he wanted to do, that would, in your opinion, be

illegal?

Other than airport to airport established runways kind

of a deal, yes.

Well, Part 135..

Under the court order that we would request be issued.

Because the Part 135 includes more than, you know,

Anchorage and the Fairbanks Airport, doesn't it?

It does, but Part 135 requires that the hunter or the

passenger knows where they're going. Not the passenger

calls and books a hunt and you take them to Rock Creek,

or they call and book a hunt and you -- Part 135...

So you think the court has the authority to -- you

think, in your opinion, you think the court has the

authority to prohibit Mr. Haeg from getting a 135

license?

No, sir. I think the court has the authority to

prohibit Mr. Haeg from hauling hunters.....

Well, this already says here -- the authority is already

in the law the person whose license is suspended or

revoked under this section may not engage in the

provision of big game hunting services. Is there

- 1352 -
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all that's...

MR. ROBINSON: So -- and this -- my question

- 1]53 -

MR. ROBINSON: Or transportation services. Or

transportation services during the period of the license

Those are the only two things prohibited under the law,

right?

You asked me my opinion, I gave it to you.

But those -- but as far as the law is concerned, you as

a law enforcement officer, you would agree that those

are the only two things that are prohibited in the law?

1110seare clearly prohibited in the law.

And you would agree that transportation services and big

game hunting services is already defined by law?

Those are defined by law.

But what you want .- that is you want the court to do

more than what's already defined by the law or what's

already prohibited by law?

I want the court to more

Do more?

...speeifieally address that, yes. I didn't think of

the guy's name if it matters.

hunting services are because those are the only two

things that arc prohibited. right?

A Those are prohibited ..

The only two things....

..... a<; it reads.

Q Do you know Mark Salin(ph)?

- 1355 -

3

4

6 Q

7 A

8 Q

9

10 A

II Q

12

13

14 A

15 Q

16

17 A

18 Q

19

20

21 A

22 Q

23 A

24

25

Q But that's not in the law, is it? I mean you have to go

2 by whatever transportation services arc or big game

MR. ROBINSON: Or transportation.

MR. LEADERS: ....or assistant guide license. So that's

suspension or revocation...

MR. LEADERS: Correct, and transport is ditTerent than

1]5 person hauling.....

14 MR. ROBINSON: Right.

15 MR. LEADERS: ...must obtain a registered guide, class

something more that you would like the court to do?

2 Other than what the law already provides?

] MR. LEADERS: Judge. I guess (indiscernible)..

4 ;\ There's -- there's been recent judgments..

MR. LEADERS: 111equestion ..

6 A ....exactly to that.

7 MR. LEADERS: ..... is misleading as to law.

8 THE COURT: Well..

9 MR. LEADERS: And I guess...

10 MR. ROBINSON: How is it misleading as to the law.

I I MR. LEADERS: Because the definition of big game hunting

12 services means a service for which a provider of the

13 service..

16 A guide license....

17

18

19

20

21

22

2J

24

25

I MR. LEADERS: . ...hunters and game ..... I A

2 MR. ROBINSON: ..... is -- and tell me this. 2 Q

3 THE COURT: Well, let me hear what the question is. 3 A

4 MR. LEADERS: So that's the objection. 4 Q

5 MR. ROBINSON: My -- okay, that's your objection. 5 A

6 THE COURT: Okay, let me hear what the question is. 6 Q

7 MR. ROBINSON: My question is this. 7 A

8 Q It's your opinion that the court needs to do more than 8 Q

9 order that a person whose license is suspended or 9 A

10 revoked under this section not engage in the provision IOQ

II of big game hunting services or transportation services II A

12 during the period of suspension or revocation.... 12 Q

13 A It's my opinion that the court should add specific 13 A

14 detail to that order. 14 Q

15 Q Well, transportation services is already embodied in the 15 A

16 law, right? 16 Q

17 A Yes. it is. 17 A

18 Q And so is big game services, too, right? 18 Q

19 A Yes, it is. 19 A

20 Q So what else does the court have to do if those two 20

21 things are already defined in the law? 21 Q

22 A The court can add clarification as to whether or not the 22 A

23 person with the revoked guide license can haul hunters, 23 Q

24 period. Not as a transporter, not as a big game guide 24 A

25 or an assistant guide, but as a Pan 135 operator.. ... 25 Q

- 1354·

Not personally, only by name.

Do you know he's a guide?

On the Swift River, yes, sir.

In Unit 19, right?

Yes, sir.

And do you know Jim Harrower?

I've met Jim at meetings.

Do you know of him?

Absolutely.

Is he a big game guide?

I don't know if he is any more. Practicing.

Used to be?

Used to be, absolutely.

In Unit 19?

Absolutely.

And Rob Jones?

I Know Rob Jones.

Yeah.

I also read his letter and saw that it was a 100 percent

non-committal about anything.

But I just asked you, do you know him?

Absolutely, I know Rob pretty well.

Is he a big game guide?

I know Rob a lot better than Dave knows Rob, actually.

And he's a big game guide in unit 19?

• 1356-
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3 A
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A

(, Q

7

R

')

10 A

II Q

12 A

13

14 Q
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Yes, he is.

And what about Clark Whitney?

I know Clark Whitney.

And he's also a hig game guide in unit 19?

Yes. he is.

Now these guys didn't tell you the same thing that Ken

Powers told you? Have you ever talked to these guys?

Did you actually go and talk to Mark Salin(ph) about

Mr...

I did not.

Or Jim Harrower?

Like -- like 1 told you, sir, I've never met Mark

Salin(ph).

Did -- I understand that, but you knew about a letter he

15 wrote, right?

16 A I did see the letter.

17 Q And once you saw the letter did you try to get a hold of

I R him and say, Mark, is this really what you believe or do

19 you believe more of what people ...

20 A I --I didn't contact any of the people on the letters,

21 so you can just save that.

22 Q So you didn't contact anybody else, right?

23 A No, sir. in fact..

24 Q You didn't contact Jim Harrower or Mr. Whitney and Mr.

25 Jones, Mr. (indiscernible)?

- 1357 -

2

3 A

4 Q
5

6

7 A

8 Q

9 A

10 Q

II

12 A

13 Q

14

15 A

16 Q

17

18 A

19 Q
20 A

21 Q

22 A

23

24

25 Q

( Aurora Court Reporting )

any negative comments have ever put anything in writing.

have they'!

Nope.

And you said you didn't even know Mr. Hacg before you

got involved in your investigation of the wolf case.

right?

Didn't know him.

You hadn't had any contact with him?

Still don't know him. What's that?

Hadn't had any contact with him before March of2004,

right?

That's correct, sir.

And so when did -- and you -- but you had heard of him

before March of 2004 you said?

I had heard of him, that's true.

And, of course, you investigated all these rumors you

heard, right?

I hear a lot of rumors.

Did you investigate any of them?

Any of the rumors about Mr. Haeg?

Before March of2004?

Didn't investigate anything about Mr. Haeg except for

what we've already talked about, September '03, the kill

sites of the moose.

Other than there..

- 1359-

I A

2

3

4

5

6

7

R

9 Q
10 A

II

12 Q
13

14

No. but in fact I didn't solicit comments from anybody.

It's been a point of! think interest to people when I

bop into spike camps and stuff, guides are hitting me

with questions about this case immediately, most of

which I don't answer because the case wasn't done, and

they'll soy, man, that was the dumbest rn fing thing

I've ever heard of or man, that guy is going to screw it

up for everybody, or things like that. And so

And so ...

.....1don't solicit any of those comments, those are

just thoughts..

But you didn't bop into Mr. Salin's camp and you didn't

bop into Mr. Clark Whitney's camp or Mr. Harrower's

camp.

15 MR. LEADERS: Asked and answered. He's talking about

16 (indiscernible) contact.. .

17 THE COURT: Mr..

IR A I told you nobody on the list, we can skip right past

19 that.

20 TIlE COURT: Let's move on, please.

21 Q Well, those people were willing to put what they said in

22 writing, these people on the list that we've just been

23 through?

24 A To some extent, yes.....

25 Q And none of the people that you mentioned or that had

- 135R -

I A No, sir.

2 Q Other than all these rumors

3 A Hadn't investigated Mr. Haeg at all.

4 Q ..... that you heard before March of2004, other than the

5 one from Ken Powers, did you investigate any of those?

6 A Hadn't investigated Mr. Haeg at all prior to that.

7 Q So you had no way to substantiate any of these rumors?

8 A I had not.

9 Q And just because somebody feels that he's doing better

10 than they are so he must be doing something illegal

II doesn't mean that that's the case does it?

12 A Doesn't necessarily mean that.

13 Q And, of course, you didn't do any investigation as to

14 his hunting in unit 16?

15 A Not my area, sir.

16 Q Or any rumors about unit 16?

17 A I believe others were -- not myself

18 Q But you didn't?

19 A No, sir. Like I told you, I had never conducted any

20 investigation in unit 16, on anybody.

21 Q And these people that you heard these negative things

22 from are people who didn't hunt or didn't guide in unit

23 16 anyway, so they don't really what what Mr. Haeg was

24 doing in unit 16?

25 A I can't say yes or no to that because I've already told

- 1360 -
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. 1361 •

But the point is that you were there to continue an

MR. ROBINSON: Well .. I'm sorry.

THE COURT: Let's move on.

MR. LEADERS: He's badgering.

MR. ROBINSON: It's not badgering.

But even so...

THE COURT: Well, let's move on.

So your investigation continued beyond April?

The case remained open, yes, sir.

And isn't it true that even after the trial started you

were still investigating?

You'll have to help me out on that one. See what I

investigated.

Well, didn't you continue to talk to Mr. Boudreau to

find out more about where that call came from, to him

back on March 9, 2004? From Mr. Haeg to Mr. Boudreau?

- 1363 -

investigation as a police officer, right?

MR. LEADERS: Judge, that's what he said, it was wrapped

up except for the interviews in June.

6

7 Q
8

I was wrapped up by about April 2nd, other than interviews

2 with him and Tony Zellers.

3 Q Well, they couldn't have been wrapped lip if you were

4 still doing interviews alter April, right?

5 A There were some negotiations that put things off for

about a year.

9

10

II

12

13

14

15 Q

16

17 Q
18 A

19 Q
20

21 A

22

23 Q
24

25

But as far as you know, you didn't hear back from

Sergeant Waldron who says, oh, yeah, I went out and

investigated these rumors, and, in fact, you know, there

is something to this •. he's doing all these illegal

activities in unit 16?

No, if we knew for sure that he was then we'd probably

be dealing with that.

So this is still just rumor and speculation?

2 o
J

4

';

(,

7 A

R

9

10

II

12

13 o
14

16 A I think that he was keeping that quiet and was going to

17 do that UC hunt, is what I think.

18 Q
19

20

21

22

23 A

24

you. I don't know if tilLy..

The rumors that you heard that you thought were or
concern, from the people who guided in unit 19. those of

concern, things that you heard, did you make some

connection that they had something to do with his bear

hunts in unit 16'1

No. the connection I had with the hear hunts in 16 was

from our investigation unit. Like I already told you.

Sergeant Burke Waldron and I had spoke to the success

rate of tile spring bear hunts over there. I had no

basis for comparison of those. I was only listening to

Sergeant Waldron and ...

And what did Sergeant Waldron find out in his

investigation? Did he investigate the bear hunts in

J5 unit 16?

25 Q

Keep helping me. That's not ringing a bell yet.

Well, you did hear Mr. Boudreau state that on 3-9-04 he

got a call from Mr. Haeg about where moose had been

taken?

Where wolves had been taken you mean?

Wolves. I'm sorry. Where wolves had been taken?

Him or AI Root, somebody got a call on March 9th ..

During the trial didn't you try to establish where that

call had come from?

I believe I already knew that the call carne from a SAT

phone.

Where though?

At Mr. Haeg's lodge. I -- I -- I didn't ask Toby...

But didn't you try and discover..

...Boudreau the questions. I don't know what the heck

you're .....

..... from Mr. Boudreau that the call had come from ...

..... at, sir.

...Little Under Hill Creek?

No, I don't know what you're talking about to be honest.

Okay. I'm just curious as to whether you continued your

investigation throughout the trial. So your testimony

is that your investigation was over with June 0[2004?

My testimony is that my investigation was over with

prior to the beginning of the trial, and that the case

- 1364 •

IA

2 Q
3

4

5 A

6 Q
7 A

8 Q
9

10 A

II

12 Q
13A

14 Q

15 A

16

17 Q
18 A

19 Q
20 A

21 Q
22

23

24 A

25

Because that would have been of interest to you,

wouldn't it?

Would have been of interest.

Whether or not he did do any fall hunting?

Would have been of interest.

I mean you were still investigating the 2004 wolf

incident at that time, weren't you?

No, I wasn't. 1 -- I -- I told you. My investigation

- 1362 -

J A

I A

2 Q
It -- it's -- it's what people have heard.

And that's rumor and speculation that you heard?

That's fair to say.

4 Q So in your investigation after you got involved in the

5 wolf hunting case in March of 2004 you discovered that

6 Mr. Haeg did not conduct any hunting in the fall of2000

7 -- didn't do any guiding in the fall of2004, correct?

8 A I said I'm not aware that he did any.

9 Q Right. (Indiscemible)., ..

lOA I didn't -- I didn't call prospective clients or

II anything..

12 Q You're not aware that he did any, as you were aware that

13 he did do the bear hunts and the hunting in 2005?

14 A Yes, sir. Yes, sir. That's -- that's true

You're just not aware that he did ..

I'm not aware that he did any in the fall. 1 believe he

told us he didn't.

15 Q

16 A

17

18 Q
19

20 A

21 Q

22 A

23 Q
24

25 A
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BREn scorr GIBBENS

MR. LEADERS: Just a few things for clarification.

MR. ROBINSON: 1don't have any further questions.

THE COURT: Mr. Leaders')

You were looking at the 2005 -- the question was the -­

were you awarethat the bag limit had increased for

wolves in 19-0 to 10, is that correct?

Yes, sir, that was one of the questions.

Let'ssee -- we were at 8..

I had (indiscernible).....

5 AAC, I think it was 84.

No, it was after 85. It was like 85.065 or something.

THE COURT: Yeah, that's what you said before.

MR. LEADERS: (Indiscernible).

Okay, 85.056?

Here we go. .056. What was -this is the -- here you

go. 2003,2004 edition of the Fish and Game

Yeah, 84 ....

THE COURT: 85.06.

REDIRECT EXAM INAnON CONTINUED

BY MR. LEADERS:

regulations, is thatcorrect?

A Yes, sir.

I

2

3

4

5 testilied as follows on:

6

7

8 (l

9

10

II A

12 Q
I3A

14 Q
15 A

16

17 Q
18

19

20 A

21 Q

22

23

24

25 Q What was the bag limit for wolves in unit 19-D at that

.....case is completely done. I'm positive of it,

today.

So then that iocludes the period of the trial?

THE COURT: Is there -- is there....

] (l

4

A

6

7
g

<)

10

II

12 (l

13

14

15

25

2004 ....

MR. LEADERS: Judge, this has been ..

16 A My -- my investigation was mostly complete..

17 Q 1don't want to know about mostly over, I want to know

I R when it was completely over your involvement in

19 investigating this case?

20 A Today. It's done. My investigation in this ..

21 Q Oh. So ..

22 A

23

24 Q

.- the majority of my investigationwas over withthe

first part of April.

So you were completely non-investigating this case as of

the end of June 01'2004?

Idon't recall actively doing more investigation. The

case could have still been built upon and I don't

remember ifmore evidence came in afterthat. As faras

me doing a bunch of legwork at that point, I don't

recallmore after that. The only thing I recall during

June-- I think they still hadthe moose investigation

going on.

We're talking about the wolf case. So Ijust want to

make sure thai what you say is that by the end of June,

- 1365 - - 1367 -

- 1366 -

I time?

2 A 10 wolves per day.

3 Q What was the last effective date of legislation relating

4 to that wolf...

5 A July 1st, 2003.

6 Q So pre-datingMr. Haeg's activities it was still -- it

7 was 10 wolves and it's now still 10 wolves?

8 A Yes, sir.

9 Q No change?

lOA No change.

II Q Okay. The -- Mr. Spraker's testimony -- is it true Mr.

12 Spraker testified that the impact of Mr. Haeg's actions

13 have yet to be detenmined on the predator control

14 program?

15 A 1 believe that is correct.

16 Q And that there are a lot of people watching the end

17 result or the outcome of this case?

18 A He absolutely said there were a lot of people watching.

19 Q Mr. Spraker never indicated that Mr. Haeg's activities

20 had not jeopardized the program in any way?

21 A I don't believe so.

22 Q The -- the issue of -- your discussion about your

23 experiences that a simple suspension/revocationof a

24 guide license doesn'teffectively result in a person

25 being prohibited from engaging in guiding activities,

- 1368 -

MR. LEADERS: (Indiscernible) the date ..

MR. ROBINSON: (Indiscernible)..

THE COURT: What--Iet's ..

MR. LEADERS: Judge.....

THE COURT: I didn't hear -- 1-- I

.....(indiscernible) the trial. 1-- 1honestly

don't..

Your Honor, my credibility has been established.

MR. LEADERS: Trooper.....

MR. ROBINSON: Well...

THE COURT: I'm the one that detenmines credibility here

it'stime to move on.

MR. LEADERS: Trooper, one second. The objection is

what's the relevance of the date of the investigation?

MR. ROBINSON: Well, because it goes to his credibility

as to whetherhe says thathis investigation was over on a

certain date and it wasn't, as well as his credibility about

all these negative things that he heard about Mr. Haeg.

MR. LEADERS: I guess, Judge.....

THE COURT: It's..

today.

MR. ROBINSON: I know you can do that.

THE COURT: Okay. 1understand your point. I think it's

been answered as completely as it's going to be. I think

5

I A Sir, I don'tknow what you're getting at..

2

3

4 A

6

7

8

9

10

II

12

13

14

15

16

17 A

18

19

20

21

22

23

24

25
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does it'? right?

2 A No. because thcrc's.. 2 A Yes, sir.

3 MR. ROlliNSON: Objection. Is this a legal conclusion

4 that he's making about what..

5 MR. LEADERS: I asked based on his experience. Docs it

3 Q
4

5

There's a lot of loopholes that you could he a six-pack

boat operator and provide all the same services but just

not at a permanent location, right?

7

8 A

9

10

II

12

13

14

15 Q

16

17

18

19

20

21 A

22 Q

23

24

25

- 1371 -

6 A Right.

As long ali you're n01 saying it's your pennanent lodge

or location?

Charging tac time instead of a hunt transport, right.

So is the -- is your discussion, your observations that

there's a lot of loopholes in which registered guides

who had effective -- or had operating businesses,

operations, have been able to circumvent revocations or

suspensions by simply not acting as the registered guide

or transporter?

Turning the operation over to someone else, but yet

still participating under the 135.

Shadow operating?

135certificate, still always being in camp, an active

part of the operation.

So if an officer arrives in camp, they say I'm the camp

cook?

7 Q The same thing with a Part 135')

8 A Right.

9 Q
10

II A

12 Q

13

14

15

16

17

18 A

19

20 Q

21 A

22

23 Q
24

25 A I'm the cook.

() effectively terminate...

MR. ROBINSON: I mean do people ...

To which the answer would be, based on my experience.

no. it docs not always because or tile loophole ora Part

135 operator or a guide who's all of a sudden a six-pack

boat driver with armed hunters in the field and at the

time a game warden stops and checks, he's just giving

them a ride, and as soon as the game warden leaves

they're hunting.

This -- the section Mr. Robinson was reading with you,

854.710 subsection (g) states a person whose license is

suspended or revoked under this section may not engage

in the provision of big game hunting services or

transportation services during the period of license

suspension or revocation, right?

Yes, sir.

Now -- so a person can't act ~~ can't provide big game

hunting services. Those are defined by the -- later in

the same chapter, under 854.790as services lor which

you're required to have a guide license, class A guide

- 1369-

activities?

operation.

person no longer be an active part of a big game guiding

-1372-

MR. ROBINSON: Yeah.

BRETT SCOTT GIBBENS

MR. LEADERS: Nothing else.

TIlE COURT: Mr. Robinson?

Okay. 1 understand that. But because you think that

even though they're not engaged in what's defined by the

law as transportation services, or they're not doing

what's defined by the law as big game hunting services,

you want those other things to be included as illegal

Just on that subject about the prohibitions. So you

consider these loopholes to be something you'd like to

see closed, right?

I consider the intent of a revocation to be that the

RECROSS EXAMINATION CONTINUED

BY MR. ROBINSON:

I Q You don't know what they're doing...

2 A 1 know nothing, right.

3 Q And is that the basis for your request then for a

4 broader prescription on no involvement in the big game

industry?

Yes, sir.

5

6 A

7

8

9

10

11 testified as follows on:

12

13

14 Q
15

16

17 A

18

19

20 Q
21

22

23

24

25

No, he's not.

Is a packer required to have any of those licenses?

No. he's not.

Is a booking agent required to have any of those

licenses?

A specific booking agent, no.

Okay. A person can book hunts for a guide?

Right.

The -- it also prohibits a person from participating in

transportation services. That statute regarding the

revocation or suspension, right?

Yes, sir, it does.

Which transportation services are specifically set out

and require a license, right?

Yes.

But a transpor -- a person may conduct -- which says ­

and transportation services are those where a person can

provide transportation services and accommodations to

big game hunters in the field, at a permanent lodge,

house or cabin owned by that transporter, or on a boat,

. 1370-

-- assistant guide license or an assistant guide

license?

That sounds correct.

Is a camp cook required to have either of those

licenses?

2

3 A

4 Q

6 A

7 Q
8 A

9 Q
10

II A

12 Q
13 A

14 Q
15

16

17 A

18 Q
19

20 A

21 Q
22

23

24

25

02538



STATE OF ALASh:A V DAVID HAEC 4MC-04-24 CR

not is a decision for me to make. not for Mr. Gib -- or

wants the court to do. You're -- whether the court can or

MR. ROllINSON: Okay.

THE COURT: .....why don't we move on to something else.

And, of course, this is just all based on what you've

heard has happened with other guides or what you've seen

has happened with other guides who have had their

license revoked?

Well, that's what you've heard'}

.... .in my ~- yes.

What have you seen?

I have not personally seen that occur with my own eyes.

So you don't have any personal knowledge?

I do have personal knowledge.

No, you don't..

Not first-hand knowledge.

You don't have any personal knowledge that anybody -­

- 1375 -

THE COURT: I know the -- I understand you're asking what

his basis is. He's answered that. he's expressed what he

Trooper Gibbens and what his opinion, and quite frankly on

that issue it does not matter to me, so ..

A What I know that's happened from other law enforcement

officers ..

3

4

5

6

7

8

9

10

II Q
12

13

14

15

16

17 Q

18 A

19 Q
20 A

21 Q

22 A

23 Q

24 A

25 Q

to delve into this any more.

2 MR. ROlliNSON: wen. hut I'm just.

A J think they are doing what's defined as those things

2 and calling it a horse hy a different name. and 1'111

~ just..

4 0 But you don't. ....

5 A ..asking that mor~ specifics ...

(, (l Are you asking... _.

7 A ..... be given so that that doesn't occur.

8 (l So are you asking the court in Mr. Haeg's case to

9 sentence him to more than what's defined in the law as

10 transpo nation services?

II A Just adding that -- just asking that specifics..

12 Q I wasn't asking you that question.

13 A ..... be added to clarify.

14 (l I'm just asking that question -- are you asking this

15 court to do more than what the law defines

16 transportation services to do?

17 A Yes.

18 Q And you're asking this court to sentence Mr. Haeg to

19 more than what the law defines big game hunting services

20 to be?

21 A Yes.

22 Q Well. isn't that really the -- left up to the

23 legislative branch of government instead of law

24 enforcement branch of government?

25 A The Legislature does define things, but law enforcement

- 1373 -

- 1374-

1 and the prosecution can give sentence recommendations,

2 and that's exactly what we're doing.

3 Q Yeah, but you can't give sentence recommendations that

4 exceed what the definition of the law is? I mean..

any big game guide who's had their license revoked or

suspended has engaged in these loopholes? You don't

have any personal knowledge of that .....

I -- I disagree. I know that Jim Baum(ph) is flying all

over unit 19 and other places, hauling hunters.....

Because you've heard it? You heard that from somebody'}

Yes.

THE COURT: Along with the tape of the interview?

- 1376-

So you don't have any personal knowledge, that was just

hearsay? You just heard it? Correct?

Year after year. Yes, I heard it.

MR. ROllINSON: I don't have any further questions.

THE COURT: Okay. let me have the book hack. Thank you.

Anything else, Mr. leaders?

MR. LEADERS: No further witnesses, Judge.

THE COURT: Mr. Robinson, any witnesses?

MR. ROBINSON: No, Your Honor.

THE COURT: Okay.

MR. ROBINSON: I would like to do·- before we close out

the evidence I would like to offer a couple of exhibits. One

I'd like to offer is the transcript of the interview between

Mitch Doerr and Doug Jayo from August 4 of2004, along with

the tape.

MR. LEADERS: I don't oppose the tape but the transcript,

I don'!... ..

I

2

3

4 A

5

6 Q
7 A

8 Q
9

10 A

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Even though the law limits it to the definition of two

items involved?

yes.

A The -- the law doesn't limit it to those two things.

The law defines ....

It docs (indiscemible) by definition.

....those two things and then the court

THE COURT: You're both entitled to your own opinion, I

understand what the issue is, and I don't know that we need

IS

5 A Not if that's a maximum. Ifsomething is a maximum we

6 can't give something over it. Nobody's talked about

7 maximum. If we're talking about maximums that's a whole

8 different thing.....

9 Q Well. we're not talking about maximums, we haven't

10 gotten into years in prison or fine, we're just., ...

II A

12 0
13

14

Right.

..talking about the definition of transportation

services and big game services, so you think that the

court can go beyond what the legislature has already

defined those to be?

16 A I think that the court can order additional conditions,

17

18 Q

19

20

21

22Q

23 A

24

25
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2

MR. RO!JINSON: Yes. And I'll admit the ..

THE COURT: It's a CD ofthe tape ofthe interview.

MR. ROBINSON: Well, yeah, but it's a tape recording,

4 whether ills 011 a CD or ...

MR. ROBINSON: No, this is - the only thing on this CD

THE COURT: Okay.

MR. RO!JINSON: .....on 8-4-04.

MR. ROBINSON: Well, I mean -- I think you had an

-1377-

MR. LEADERS: I object, because the state's not -- has an

opportunity to cross examine the witness.

THE COURT: Right. I understand.

MR. ROBINSON: .....said that this case was about wolves,

MR. RO!JINSON: Well, it has relevance as to something

THE COURT: Okay.

MR. LEADERS: And it's on that basis thatI'd object as

THE COURT: Well, let's -- I've already admitted it,

MR. ROBINSON: I promise to pay for that.

THE COURT: Did he transcribe it?

THE COURT: Yes.

MR. ROBINSON: And this becomes FF?

THE COURT: FF, yes.

MR. ROBINSON: And the reason you're not doing the

to relevance.

that's -- let's move on.

transcript is becausewe haven't authenticated it as a

else.....

9

10

II it's clearly about moose.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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19

20 is the interview between Mitch Doerr and Doug Jayo

21

22

23

24

25

5 THE COURT: Okay. Okay, okay. Well, I wasjust--I

6 just want to make sure I knew what I was getting here. that's

7 all.

8 MR. ROBINSON: Right. It's a CD recording. I'm sorry.

9 MR. LEADERS: Judge, I would object to that. That's what

10 Mr. Jayo should have been here to testify about.

II MR. ROBINSON: Well, but we had Me. -- it's hearsay if

12 you want to do that, but I guess you've been getting hearsay

13 all along by Mr. Leaders, in this case ..

14 THE COURT: Yeah, I'm not going to overrule him on that

15 basis.

1(; MR. ROBINSON: And so the -- here's ..

17 THE COURT: Is that the only thing on the CD or is

18 there ..

I opportunity to cross examine Mr. Doerrand you examinedhim.

2 And iI it's hearsay I don't understand. You've been getting

3 all this hearsay in that the defendant hasn't had an

4 opportunity to..

MR. LEADERS: As has had defense.

6 MR. ROI3INSON: Okay, well, you said the rule is relaxed

7 and this is a relaxation.....

I MR. ROBINSON: He listened to both the tape ..

2 THE COURT: Well, I mean I don't -- if I'm going to

3 listen to the CD I don't see why I need a transcript.

4 MR. ROBINSON: All right, that's fine.

5 THE COURT: That's -- I'm going to listen to the CD.

6 MR. ROBINSON: Okay.

7 THE COURT: I don't see that I need -- I can take my own

8 notes.

9 MR. ROBINSON: Right. Fine.

10 THE COURT: So

II MR. ROBINSON: All right.

12 THE COURT: Anything else?

13 MR. ROBINSON: No, I think that's all we have as far as

14 evidence is concerned.

15 (Defendant's Exhibit FF admitted)

16 THE COURT: Okay. I presume you,both want to make

17 arguments. Are they going to be lengthy arguments that we

18 want to take a break first?

19 MR. ROBINSON: Yeah, I'm sure ..

20 THE COURT: All right. Let's start back up at 10:00.

21 would encourage you both to be somewhat -- or to remember

22 it's not a jury you're arguing to, it's me. Please.

23 MR. ROBINSON: Right. I'll keep that in mind, but I'm

24 sure that after - most of the day was .....·

25 THE COURT: And .....

- 1380 -

MR. LEADERS: That's not the issue. The issue is I have

THE COURT: Yeah, they are.

THE COURT: I understand. I understand. Overruled.

MR. ROBINSON: Thanks.

THE COURT: Is that the only basis? I don't » I'm not

- 1378 -

MR. LEADERS: That's not my objection.

MR. ROBINSON: Well, I don't understand..

MR. LEADERS: My objection isn't that you -- the tape or

the CD, it's that I don't get the opportunity to cross

examine the witness about what he said .....

8

9

10 no opportunity to cross examine Mr. Jayo ...

II MR. ROBINSON: No, do you have the.....

12 THE COURT Well, L

13 MR. ROBINSON: Let me make an offer of proof as to how I

14 got the CD. The CD was provided to us by the State of Alaska

15 as a genuine copy of an interview between Mr. Jayo and Mitch

16 Doerr on August the 4th, 2004. Now the state should

17 have ..

18

19

20

21

22

23

24

25
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MR. ROfJINSON: ..... taken up with the moose case. Sn

2 we're having like a mini trial here from I:00 o'clock until

_1 darned ncar X:30.

4 THE COURT: I understand. I'mjust requesting that it be

as to the point as possible. the arguments.

6 MR. LEADERS: This -- these are sentencing comments?

7 THE COURT: Right. right. Yeah, sentencing comments.

8 MR. LEADERS: It's not argument..

9 THE COURT: All right, let's go off record.

10 rorrrecord)

II THE COURT: All right, we're back on record. Mr.

12 Leaders?

13 MR. LEADERS: Thank you, Judge. Judge, as to the

14 sentencing of Mr. Haeg in this case, I guess the state's-­

IS would like to first, real briefly, I know you sat through an

16 extensive trial and I'm not going to go through in a lot

17 detail, but I'd like to briefly recap what we're really

18 sentencing here today. And then we'll discuss a little bit

19 of Mr. l-laeg. I believe the state's sentencing

20 recommendations in light of the Chaney criteria in this case.

21 The c- as you're well aware, Judge, from sitting

22 throughout the trial, Mr. Haeg was convicted of five separate

23 counts of same day airborne, unlawful acts by a guide,

24 shooting wolves same day airborne. That -- which really

25 disclosed what the state's view of in a lot of ways Mr.

- 1381 -

I Haeg's intent through the taking of the wolves was an intent

2 to eliminate wolves from his guiding area, an attempt to

3 eliminate wolves that directly competed with the -- or

4 directly preyed upon the game populations that he hunted in

order to better enhance his prospects as a guide and those of

6 his clients. I say that for these reasons. As you heard at

7 trial, he got his -- on the very day that he flew into

8 McGrath to pick up the permit he did take a wolf that day.

9 He took -- he first -~ as he testified, flew around the area.

10 I can't -- we're certainly not going to dispute that that

11 occurred. We have no basis to do so. He sees a wolf, as his

12 testimony was, at the southern boundary of the area. And

13 according to his testimony he knew that he was right at the

14 southern boundary, and he even testified that he knew at the

15 time that he took this wolf he was likely outside the

16 boundary based on where he had thought the boundary was,

17 where he first observed the moose leg out on the river bed,

18 and then he continued south further out of the predator

19 control zone. Shot the wolf. He even testified at trial

20 that he believed he was likely outside at that point in time.

21 The -- and then the next day he goes back towards the

22 hunt area, goes back to the same place where he had taken

23 that wolf the first night, and on the way up -- before he

24 even gets to the predator control area he takes two more

25 wolves, approximately, as he said, and as he knew,
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approximately 20 some miles or 20 miles south of the predator

2 control zone.

3 He then went into the area. flew around some more that

4 day. and I'm not saying just for minutes. I -- according to

5 his testimony he flew around extensively. We're not

6 disputing that. But after that. Judge, the testimony we

7 heard was that he didn't fly any more in the predator control

8 area when he went out seeking wolves. He did on one other

9 occasion, and that was when he flew back into McGrath later

lOin the month to have those initial wolves sealed.

J I But other than that, even though -- even on that day I

12 think is pretty -- the evidence is pretty important because

13 on that day even knowing he needs to go into McGrath, into

14 the predator control area in order to have those first three

15 wolves sealed, he starts -- and he couldn't get a hold of Mr.

16 Boudreau or anyone to have them sealed. And he tell -- as

17 his testimony is, he had to kill time. Instead of -- he

18 loads up -- he and Mr. Zellers load up the firearms to be

19 used -- that they're using taking the wolves, and they fly

20 the opposite direction, directly south. That's when they end

21 up taking the two wolves down on the Stony. A little bit

22 evcrr-- or, excuse me, one wolf. I'm sorry. thank you,

23 Officer. One wolf down on the Stony River and now an area

24 even south of his guide activities. He -- I think his

25 testimony was through Mr. Zellers that they usually stop up
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1 around Rock Creek. But what's important is where he went

2 with this time to kill.

3 He goes through his -- he says he checked his cam --

4 some of his spike camps and then continued on south along the

5 Alaska range, and this is up on the Stony, kills a wolf

6 there. And then that's -- from there over the next couple

7 days they take wolves -- the wolves off the Swift River,

8 setting areas as was testified, areas where that river, that

9 river drainage, a lot of the moose come in from that area

10 into his hunting grounds in the fall. Again, controlling the

11 wolves down in his area.

12 Again, those days he flew not into the permit

13 boundaries, but flew specifically over areas that affect his

14 guiding area. First observing the moose kill and taking a

15 wolf then, and then come -- said then setting up his snares

16 and trap set around that wolf kill and coming back the next

17 day and taking the majority of the wolves that final day.

18 I think what's important there is the recognition of the

19 conscious act, the intent to take wolves. I mean and that's

20 what we look at when we look at this ease. This isn't a case

21 of simply making a mistake about where the permit boundaries

22 were or being a little bit confused. This is Mr. Haeg, who

23 tells us he knew exactly where the permit boundaries were.

24 And despite -- and with all but -- with the exception of the

25 first wolf that maybe was just a little bit outside, not
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I least reasonable doubt as to whether or not it was apparently

2 turned over to Tony Leetph) or not

3 The -- when we look at the offenses it's -- that's the

state presented that evidence because it's important for the

state to know -- or the court to know as much as you can

about Mr. Hacg. What we have is a report from two other

guided clients by another guide who indicate that they -- and

who can specifically Mr. Haeg's plane. They can specifically

identify the area in which it is later found that, in fact,

Mr. -- one of Mr. Haeg's guides and clients took a moose,

and they also knew that it was a moose in that area. They

testified as to how they viewed Mr. Haeg's activities of

flying over them as chasing game away from them, as far as

specifically harassing their hunts with the bear over the gut

pile, as well as the moose.

And we've heard -- so I think that that's important to

take into context Mr. Haeg's guiding activities as well as

all of his hunting activities. We've heard the evidence--
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being 100 percent sure. he knew each of the other wolves was

2 absolutely outside the permit boundaries and yet he made

3 conscious acts to set up the plane in a specific manner, to

4 approach the wolfwith the plane. set it up and fly it in a

.5 specific manner so that Me Zellers could shoot those wolves.

6 It's that intent that is of greater concern and shows this is

7 a case that's more egregious than simply a permit violation

8 or a mistake as to the boundaries.

9 He knew exactly what he was doing. It also -- what we

10 sec as well is this, that criminal intent portrayed out

11 through the sealing certificates, and the conscious actions

12 taken by deliberately falsifying the records. First of all

13 as to where the original wolves were taken, lying that they

14 were inside the boundaries and then still having them sealed.

15 Whether it was to look good under the program or what -. I

16 think because he was probably aware that people knew some

17 wolves were taken south of the boundary or down near the

18 bottom of the boundary. But then certainly with the

19 remainder of the wolves, the last six of the wolves and

20 having the corroboration with -- collaboration with Mr.

21 Zellers in order to falsify where they were taken, a whole

22 different game management unit, the method they were taken,

23 from the ground by snowmachine as opposed to from the air.

24 Again, goes to cover his criminal activities, criminal

25 intent which was to eradicate wolves in the area surrounding
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I his hunting grounds. The -- of course, the unlawful

2 possession a,you're probably quite aware really kind of ties

3 in with the fact that the wolves were taken illegal, once he

4 possessed he continued to possess them. Once he possessed

5 them then that was illegal as well.

6 The trapping closed season as well when you look back,

7 Judge, the wolverine set -- the state's perspective on that

R is I think what the evidence really showed is Mr. Haeg didn't

9 really have much of an intent to take care of the trap and

10 snare sets that he had put out, but rather he wanted to get

I lout and away from this area and out .- distance himself from

12 the evidence that associated him with criminal activity out

13 there.

14 And I think that's what causes concern for the state

15 there is -- I mean he indicated he knew when wolverine season

16 closed, et cetera. He acknowledged that he was the one

17 responsible for the sets out at that time at the close of

18 season, and the jury recognized that with the conviction, as

19 well, as to the wolverine. I'll -- you know, 1 think -- I

20 respect the jury's verdict as to the other two counts. I

21 disagree. I think that they do, however, at least -- the

22 state's perspective is again it was Mr. Haeg's interest

23 rather in distancing himself from those sets. That evidence

24 connecting him to the illegal wolf case is what got him out

25 ofthere. But certainly the jury found that there was at
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4 perspcct -- the state's perspective -- these are very

serious because they do indicate intentional criminal

6 activity, intentional illegal hunting activities by a guide.

7 And then using lies and deceit to try and cover up that

8 illegal activity.

9 Regarding Mr. Haeg. You've heard the evidence today.

10 You're the one that's the trier of fact on that issue. The

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1 what we find is it was .- as I indicated, again, a moose was

2 taken in that area by one of Mr. Haeg's clients and guides.

3 Whether or not it was the 6th or the 7th, Judge, I guess

4 that's a determination you're going to make. Whether or not

5 the » who was mistake .- who is -- 1 think what we have here

6 is not two separate moose taken. One on the 6th and one the

77th, in that exact same location, considering the fact that

8 Mr. Rivera and Mr. Elinor identified the specific plane

9 that's involved as Mr. Haeg's plane. But we have one party

10 or the other not using the dif -- a different date. Whether

II it's confusion on the part of Mr. Rivera and Mr. Elinor or

12 whether it's confusion or falsification on the side of -- on

13 Mr. Haeg's and his party, I don't know. And -- but 1 think

14 what the evidence tells you is I think it's clearly one

15 moose, one hunt that's involved based on the identification.

16 Clear identification of Mr. Haeg's plane being involved in

17 thc « what we heard was even under Mr. Haeg and his

18 employee's representation ofwbat happened, there's a lot of

19 consistencies. The two shots fired. Some gap in between

20 them.

21 Some difference as to it was half an hour or so. Mr.

22 Haeg and his client seem to indicate about 15,20 minutes

23 between the initial shot and the kill shot. Again, the moose

24 taken from that same general area. The -- everybody

25 indicates no other activity, plane activity flying that
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specific moose area. Mr. Elinor and Mr. Rivera talk about

lite plane -- Mr. l-lacg's plane flying over them again in the

J area that the caribou gut pile and the bear. But no one >-

;:1 they indicated that there was no further airplane activity

dOWI1 around -- the next day or following down around when:

6 the moose was taken.

7 So that's the state's position on that. I think there's

R sufficient evidence to find that. in fact, Mr. Haeg did also

Y engage in illegal guiding activities at that time by leading

10 his client. What differs from the accounts other than

II whether it's the 6th or the 7th was whether or not Mr. Haeg

12 had been there that morning before the moose was killed and

13 guided Mr. Zellers and Mr. Jayo to the moose.

14 I think Mr. Haeg's comments -- I don't know that they

15 were a slip or a -- really a little bit of the truth in that

16 he knew exactly where that moose was. And he knew that he

17 needed -- you -- the tools in order to create or to make a

18 landing strip there. He knew that because -- when you

19 consider Mr. Rivera and Mr. Elinor's comments that he had

20 been there, guided them to exactly where this moose was, then

21 certainly he would know.

22 And when you take that -- look at that in light of the

23 fact that up where he placed Mr. Zellers and Mr. Jayo the

24 night before on the Kenny's Strip. They knew there was a

25 moose in that area, they could have certainly taken a moose
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I closer to the strip. He knew because he knew exactly where

2 the moose was taken because he had guided them there. Is I

3 think was what the evidence has sufficiently shown, for you

4 to consider that.

5 The -- in addition -- the rest of Mr. Haeg --I mean

6 certainly you've heard from the trooper. I mean there's no

7 prior -- I guess I'll represent to the court that there's no

8 prior convictions of Mr. Haeg for guiding offenses. I'm not

9 aware -- I don't recall any prior convictions for any

10 offenses, Judge, but... ..

II UNIDENTIFIED SPEAKER: (Indiscernible).

12 MR. LEADERS: But what we have is I think -- I've read

13 through the letters submitted by defense. I think we've got

14 a lot of people that probably hit --that --there was a

15 common theme. No one could believe....

16 1208

17 (Tape change)

18 4MC-05-28/Sidc A

19 0000

20 THE COURT: ..September 29th. Mr. Leaders is making

21 closing -- or sentencing comments. Go ahead, Mr. Leaders.

22 MR. LEADERS: Thank you, Judge. What I saw echoing

23 throughout the letters were people who indicated Mr. Haeg is

24 a strong family man and a person when it came to the issue of

25 the offenses. thc continued echoing of there's no way Mr.
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I Hacg could have done this. Apparently Mr. Haeg isn't all

2 that people -- apparently people VClY close to him perceive

3 him to be.

4 He's different than that. Because not only has another

5 one of his close friends indicated that in fact. he did

6 shoot -- Mr. Zellers. that close friend. through his

7 testimony, through his statements to the troopers, that Mr.

8 Haeg did, in fact, illegally take wolves. Not just on one

9 occasion or two occasions. but on five separate occasions,

10 nine wolves. But also admitted or has testified that Mr.

II Haeg had also actively involved in a part of the lies and

12 deceit regarding covering up these things, but Mr. Hacg also

13 admitted those same things on the stand.

14 In fact, he had done those, that he knew he would -- in

15 each times that he took the wolves that they were illegal.

16 With some reservation, not -- some. I guess, suspicion at

17 least as to the first one. The others he stated were clearly

18 outside. So I think what -- those letters I think are all

19 well intended, but they all indicate that -- and even some of

20 the commentary here, the gentleman is right -- Wendell Jones

21 indicated he wasn't even aware of the extent of the intent of

22 Mr. Haeg in the criminal activity. And I think that's part

23 of the problem. Maybe everybody that wrote these letters,

24 maybe Mr. Jones included, don't really know Mr. Haeg as well

25 as now the law knows Mr. Haeg.

- 1391 -

I That this investigation has found Mr. Haeg to be. The

2 -- and 1 know it's -- and this is a case, as well, Judge,

3 that -- 1 think what's troubling about that is it's not this

4 accidental thing, it's not this one time thing. It's five

5 separate days. There's a gap of approximately two weeks

6 between the initial illegal taking, and as we heard from the

7 trial testimony, then goes home to his base in Soldotna.

8 He's there for a period of time. Part of that was based on

9 sickness or he was getting ill and those types of things.

10 The weather. But he goes home and there's a break of

II approximately two weeks between the initial illegal taking of

12 the three wolves initially, and with all that time to think,

13 and all that time for Mr. Haeg to consider the illegal

14 activities that he did, what he does is he falsifies business

15 records. or falsifies sealing certificates about where they

16 were taken. And then when -- afier doing that, after

17 covering up the initial three he goes back out and even

18 having -- we've heard how much it -- this has affected him

19 and everything else. It didn't affect him enough at the time

20 to deter him from on three more subsequent days after he goes

21 out there to specifically flying around his guiding area and

22 again taking six wolves illegally from the air.

23 So it's not just an isolated incident. It's a course of

24 conduct over a couple week period with plenty of time for

25 thought intervention, to recognize what I did was wrong, I
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shouldn't he doing this. But he wasn't deterred by that time

2 Irumc.

::; Tile -- faced then with that situation, I guess, ali well.

4 Judge, I want to talk a little bit about this program. 'Ole

5 state's view -- because that gets into the Chancy criteria.

6 In light of the Chancy criteria I think what the court needs

7 to Focus on is certainly such things as isolation aren't

X necessarily appropriate. as far as deter .- isolating Mr.

9 Haeg for an extensive period of time to deter him -- or I

10 mean to make it so he's incapable of performing these acts.

II I think some jail time is appropriate in light of the Chaney

12 criteria of community condemnation certainly, as well as

13 deterrence. Deterrence of both Me. Haeg, as well as other

14 guides in general. Specifically other guides in general as

15 well.

16 I think these are guide licenses. This is something in

17 the state's perception. based on -- I think even based on the

18 _. my negotiations with other -- with the other defendants.

19 This issue of the guide license is very important to them,

20 and all the results of sentences involving guides is highly

21 monitored. I think any sentence the court enacts here will

22 have a great -- is a great signal to and can create a very

23 good deterrent affect to other guides. But as to Me. Haeg

24 specifically, what we know is - as live just discussed, just

25 the knowledge of his wrong doing wasn't enough. He went back
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I a couple weeks later and continued that and continued with

2 the false information as far as on the sealing certificates.

3 Those were filed even afterwards.

4 The -- as far as the final six wolves taken. In fact,

5 even enhanced and increased their lies. in that sense. So as

6 far as the deterrent affect 1think there needs to be some

7 significant deterrence through ajail sentence to Mr. Haeg,

8 as well. Community condemnation as I think a lot of people

9 have talked, the community out here, I think -- I think

10 that's also important is -- because as a community probably

11 the most affected area or one of the most affected area, and

12 that's the predator control programs in this area, spoke as

13 to their views of Mr. Hacg's actions with unanimous verdicts

14 on all the same day air counts. And it was a little over an

15 hour of deliberations on the 11 counts. Two of which they

16 found not guilty. I think they were pretty clear and

17 decisive in their determinations that the community here

18 locally won't condemn the illegal taking of wolves, and 1

19 think as well it's something that in public perception

20 outside of this local area which isn't as greatly affected is

21 even I'd say more diverse but even more -- in a lot of ways

22 there's a lot of other voices, those that arc against the

23 taking of any wolves, and certainly Mr. -- in the state's

24 view and it's as Mr. Spraker testified, Mr. Haeg's actions

25 and the impact it will have on these programs is really yet
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to he determined, based on, you know. how these cases all -­

2 this all comes out and other things, but there needs to be a

3 strong message. deterrent message in the guide community ass

4 well as statement of community condemnation that this type of

5 activity will not be condoned. will not be taken lightly.

6 That it is, as Mr. Zellers says, it's -- it doesn't matter if

7 it's same day taking of wolves or same day taking of moose.

8 It's illegal guiding activity. It's illegal activity. Mr.

9 Haeg was a guide, and therefore the -- and that's the basis

10 -- or the theories under which he was charged. The -- and it

II will not be condoned whether it's wolves, whether it's moose,

12 whether it's bear or not.

13 The --lor -- so in light of deterrence and community

14 condemnation the state's requesting the following sentences,

15 Judge. And I don't know if the court -- how the court's

16 going to.....

17 MR. ROBINSON: (Indiscernible).

18 MR. LEADERS: Sure.

19 MR. ROBINSON: (Indiscernible) I don't understand.

20 (Whispered conversation)

21 MR. LEADERS: As to each of the five same day airborne

22 counts, and again I'd note --I don't know how the court's

23 going to address these. I think the five separate counts

24 should not be consolidated in any form. The state's already

25 consolidated them. We didn't charge nine individual wolves.

- 1395 -

I We looked at nine distinct days in which Mr. Haeg made the

2 determination to illegally take wolves. Five days. Nine

3 wolves total, five days. We've consolidated already that

4 conduct. They're specific and separate acts each day that he

5 continues. And certainly at least the two different time

6 frames. The first three wolves and the last six arc separate

7 and distinct. So the state's requesting that there be no

8 consolidation as to charges based on the distinct separate

9 days and acts.

10 But sentences of 60 days with 55 days suspended. five

11 days to serve as to each of those five counts. Of course, if

12 the court were to consolidate it we'd be asking for the

13 enhanced -- the aggregate 300 with 275 days. I think 25 days

14 to serve as a whole for the five day - or five separate

15 counts of same day airborne is a very reasonable and

16 appropriate sentence. Based on, again, the repeated

17 violations. As well regarding a fine. The state's request

18 as to each count is $2,500 with $1,000 suspended. That would

19 be$I,500topayoneachcount.

20 1think that's an extremely appropriate fine, sanction,

21 if you look at it as approximately $7,500 fine in total for

22 those five counts. What I'd note is that's -- as you -- you

23 heard the testimony regarding the prices involved in a single

24 hunt, approximately $11,000. It's -- in aggregate there

25 $7,500 is a littie over half but much less than even one
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single hum 011 track. And part ofthe state's theory in this

2 case, Judge. is that this is done and primarily done for Mr.

3 Hacg's 0\\11 economic benefit. to assist in aiding his guiding

4 activities by eliminating the wolves in those areas. In that

sense. that $7.500 is an extremely reasonable tine for the

6 court to impose.

7 Regarding the unlawful possession. Again, we'd ask for

R the same sentence of60 days with 55 suspended on each ofthc

9 two counts. Again, ifthe court were to consolidate those

10 for any reason, we'd be asking for the aggregated 120 with

II 110 days. As to the lines, we're not -- we'd suggest $2,000

12 with all $2,000 suspended, Won't ask for any additional

13 fine. active fine to be paid under those charges.

14 MR. ROBINSON: Which charge are we at now?

15 MR. LEADERS: Those are the two unlawful possession.

16 MR, ROBINSON: Right.

17 MR. LEADERS: As to the unsworn falsification, Judge,

1R this is a case -- this is a charge that, in the state's view,

19 requires some agge -- some greater penalty. We're asking for

20 180 days with 170 days suspended, 10 days to serve. Again,

21 $2,000 fine and 2,000 suspended as to the fine, The basis

22 there is we look at -- you know, when you look at that it's

23 an intentional act, and it's an intentional act to cover up

24 other unlawful acts, other wrong doing. And, again, it's an

25 act that was actively engaged in, two separate times.

- 1397 -

1 Although we've only charged him with one count. Both when he

2 signed the initial hunt record and then whcn he collaborated

3 with Mr. Zellers and agree -- in discussing that the second

4 one Mr. Zellers' sealing certificate. I keep saying hunt

5 record, sealing certificate. I'm talking about both these

(, cases. Should be falsified in order to hide their illegal

7 activities.

R Finally, as to trapping closed season, Judge, the

9 state's request there is 60 days with 55 suspend, again, And

10 $1,000 all suspended on that charge as far as the fine. In

I I aggregate the state's sentence that we've requested is 660

12 days with 610 days suspended, a total of 50 days to serve.

13 That's under two months.

14 MR. ROBINSON: 610?

15 MR, LEADERS: 660 with 610 suspended, 50 days to serve,

16 And less than two months total in light of all of the

17 charges, and the course of conduct Mr. Haeg engaged in, As

18 far as thc aggregate fine it comes out to $19,500 with 12,000

19 suspended, again 7,500 which is in the state's view extremely

20 reasonable in light of thc economic benefit that was obtained

21 in the state's view, and was I think intended through Mr.

22 Haeg's activities,

23 As to probation, The state requests •• I guess I'll

24 make one comment here. I know the court's well aware, you've

25 sentenced Mr. Zellers, you're aware of the sentencing
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I agreement that was in that case. Mr. Zellers received --

2 there were four counts that he ended up pleading to. 60 days

3 with 57, and 1,000 ,vith 750 suspended as far as the fine on

4 each of those counts all consecutive. The state believes

5 that Mr. Haeg's case should be enhanced.

6 Mr. Haeg is thc registered guide, Mr. Hacg is the

7 employer of Mr. Zellers. They were not in a strict

R employee/employer relationship at the time of this activity.

9 But certainly Mr. Haeg is the one that most directly

10 benefits. It's his guiding area, it's his guiding operation

11 that's most directly benefitting, And it's Mr. Haeg that, as

12 Mr. Zellers says, is calling the shots on where they go.

13 It's Mr. Zellers who acknowledged his responsibility, that he

14 willing pulled the trigger. He willing put the gun to his

15 shoulder. But it's Mr. Haeg who is determining where they

16 hunt these wolves, Mr. Haeg's the one that's driving that

17 issue, and as well as I think that -- in the state's view I

18 think there's some argument to be made for the relationship

19 as well influencing that process, And therefore, I think any

20 comparative analysis of the sentences is -- there's a clear

21 bases factually for the state's requested sentence, even

22 though it is greater than what was reached under a Rule II

23 agreement with Mr. Zellers,

24 The -- regarding probation the state is requesting a 10

25 year term of probation. We're requesting the following

- 1399 -

I conditions. As a general requirement that he -~ condition of

2 probation that he have no hunting, trapping or big game

3 guiding violations for that 10 years. That he forfeit the

4 following items. We're not going to ask for all, he can have

5 back certain items, but one the plane, And we'll be asking

6 as well for his forfeiture of the plane, for a specific order

7 of forfeiture that Mr. Haeg tum over all log books and

8 maintenance records for the airframe and engine to that

9 plane, as well. The -- and I _. I'll pull that out, get the

10 identifying number. Ifit·- well, if the court docs we will

II ask » I'll identify -- if the court orders forfeiture of

12 that plane I'll get the N number in just a minute, Will you

13 grab that for me, Trooper. And it's a Piper PA-12 with N

14 number Ndu l IM.

15 The .- again, also the state requests forfeiture of the

16 hides that have been seized because they were all illegally

17 taken, By statute I think it's mandatory that those now be

18 forfeited, Of course, the plane is discretionary, As is the

19 guns and the ammo, we'd be asking that that be forfeited as

20 well, As well as the traps and snares.

21 I think the court's well aware there was an issue of

22 some pre-trial briefing regarding forfeiture issues, The

23 state pointed the court to the forfeiture statutes in 16,05

24 regarding certainly the -- the hides are mandatory forfeiture

25 under 16,05-- 16,05,190 addresses seizure and disposition of
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cetera.
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And that a specific order that he may not be in any

hunting camps during the period of that revocation time

frame. We would -- the state's position is, Judge, the

statutes set out what the revocation is. But the statutes
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equipment and I recognize that that is discretionary to the

2 court. The state's asking. however. for forfeiture of the

;\ plane. the guns and the snares. as they were all directly

4 related and integral to the offenses committed. Without the

:; plane he could not have committed same day airborne. Without

6 the guns the wolves couldn't have been shot, without the

7 traps and snares the illegal sets and the illegal taking of

g wolverine could not have occurred.

9 So based on that we believe that the equipment is

10 appropriate to be forfeited. I guess I'd mention as far as

11 -- that it was the subject of some pre-trial motion and

12 that's the issue ofthe request to have the plane -- or a

13 bond submitted in lieu of the plane. It's as well the

14 state's position that under forfeiture of equipment under

15 16.05.195 it's clear that it's the Department that has

16 discretion as to disposition of seized items, and it ~- in

17 light of that if there -- if the court makes a determination

18 of forfeiture and if there was a further request by defense

19 about substituting bond in lieu, the state is opposed to

20 that. It's the Department that determines -- is entitled to

21 determination and disposition of forfeited items.

22 The -- 1 think the -- I think what's of interest, as

23 well, that Mr. -- when we look at -- certainly the case law

24 is clear that forfeiture is not a penalty. so the court

25 considers those independently. We're asking for forfeiture

- 1401 -

I of the plane and we're also asking for the fine of$7,500.

2 And under the established case law it's clear that

3 forfeitures are not additional penalties in the sense of a

4 fine. But I'd note that Mr. Haeg valued -- submitted a

5 valuation of the plane at $11,290 in its current condition.

6 So I'm sure that there's going to be argument -- a lot of

7 argument from the defense that there is significant and

8 substantial financial impact from •• to Mr. Haeg from these

9 activities and therefore it's excessive to forfeit the plane,

10 or it's excessive -- and it's also I think going to relate to

11 his revocation of his guiding license. But I mean that's the

12 evaluation they put on the plane when they submitted that to

13 the court. I think -- and we've already discussed the fine

14 there.

15 As far as the guide license, Judge, the state's asking

16 for the following. Welre asking for 10 year guide license

17 revocation with five years of that guide license revocation

18 suspended. That is a five year active guide license

19 revocation, and the other five years suspended in case -- as

20 a condition of probation that could be further -- I guess

21 that suspension could be activated if Mr. Haeg commits any

22 further -- or violates probation in any form. As, you know,

23 the request of 10 years probation, the first five of which he

24 wouldn't be able to guide anyway, is ifhe did some illegal

25 guiding in that time frame then weld kick in the extra five.

-1402-
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I But alter that five year active revocation is lifted. if he

2 returns to guiding the court would have. for the remaining

3 five years of probation another five years of guide license

4 that could he suspended if there arc further guide violations

5 -- or further illegal hunting or guiding actions.

6 I think that is something that when \\'C look at what

7 we've heard from -- when you look at all the letters saying

8 there's no way Mr. Haeg could do this. We've heard the

9 testimony today that he's always been ethical and -- in all

10 of his hunting practices. That shouldn't be a concern for

II Mr. Haeg. I mean it should -- as far as this additional

12 suspension if, in fact, that's the case. It gives Mr. Hacg

13 the ability to prove to the court that although this wasn't

14 certainly a one time thing, it was a one-month thing, if you

15 will, and that he -- that whatever sentence the court impose

16 was signif -- a sufficient deterrent to correct any _. you

17 know, such behavior.

18 We're asking that that 10 year revocation with the five

19 years suspended include the -- be more than simply the

20 revocation of his guide license. We are, as Troop -- going

21 back to Trooper Gibbens' testimony, we believe that there are

22 a lot of ways, and in my experience as far as a prosecutor

23 I've seen cases referred -- and cases that I've discussed

24 cases with investigations and other law enforcement troopers

25 of how -- although a court has revoked or suspended a guide's

- 1403 -

I license, that guide when -- is circumventing the court's

2 revocation or suspension by still actively participating in

3 the big game guiding industry and any time they're contacted

4 they simply indicate that they're not the guide. They simply

5 shadow guide by having someone else operate their same

6 business, their same activities, out of the same camps. And

7 they're still in the field, still giving all the advice they

8 have, but when they're contacted they're nothing but a camp

9 cook. They're nothing but a packer. Because then they're

10 not violating the conditions of the court's order.

II And all that is, is a facade. And I -- the -- that's

12 why the state believes that -- the court needs to require a

13 specific order indicating that Mr. Haeg may not participate

14 in any manner in the big game guiding industry, to include

15 what specifically is stated by statute that he can't act as a

16 guide, class A assistant guide, or assistant guide. Or a

17 transporter, as well as to include the booking of hunts, the

18 advertizing of hunts, the flying of -- the transporting of

19 hunters, equipment or game from - to or from the field under

20 a Part 135 license. Acting as a packer, a camp cook, et

21

22

23

24

25
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give you the authority to establish conditionsof probation

2 necessary>- or with whatever is necessary to enforce and

3 where appropriate a conditionof probation. And I think this

4 is all appropriate condition of probation to set in order to

:\ give affect and force (Q the license revocation.

6 One thing I'd note about the license revocation is that

7 there'sa mandatory three year time framebystatute based on

8 the olTcnse for which Mr. Hacg was convicted. And that's

9 based on A.S. 854.720. subsection (1)(3), indicates the court

10 shall order the Departmentto suspend the guide license or

II transporter license for a period speciL.

12 THE COURT: I've read it.

13 MR. LEADERS: Okay. Thank you. Based on the offense

14 he's convicted of, it's mandatory for three years. The state

15 eoold ask for life. We're not asking for that, Judge. We

16 believe 10 years is appropriate. The >- I'll also inform the

17 -- notify the court that Occupational Licensing requiresa

18 specific order to them indicating that the court has ordered

19 Occupational Licensing to restrictthe guide's license once

20 the court's made an orderregardingrevocation. I'llprovide

21 that to the court if the court wishes, as far as the language

22 required to make that effective.

23 One thing I'll note regarding the sentence, Judge, as

24 well is under-- I don't know if the court's aware,but under

25 854.605. eligibility tor a guide. It indicates that if an

• 1405·

individual has been sentenced to five days or more ofjail

2 time or greater than $1,000 for a fish and garne » a

3 violation of state hunting regulation, then they are

4 ineligible to renew their guide license for a period of five

years. I'm not trying to hide anything from the court or

6 counselor anyone else. We're specifically requesting as --

7 based 011 ourjail and tine request a sentence that would make

8 him incligible by statute for that five year period.

9 The -- Judge, as faras a further condition in orderto

10 enforce the -- well, I mean I guess do this. We're asking as

II well the court restrict Mr. Haeg's personal hunting and

12 trapping privileges for a period of three to five years. We

13 think that would be appropriate as well, based on the conduct

14 in this case. The testimony was he wasn'tguiding at the

15 time. He was, under the law

16 MR. ROBINSON: You said hunting and fishing?

17 MR. LEADERS: Hunting and trapping. Under the law he was

18 hunting. He was also trappingrelating to the wolverines,

19 and I think a personalrestrictionas well is appropriate.

20 In order to give further affect .. and that goes into this,

21 as well, this condition. In orderto give further affect to

22 the guide license revocationwe're asking for a condition

23 that Mr. Haeg not be at Trophy Lake Lodge or any spike camp

24 associated with Trophy Lake Lodge or David Hacg's Alaskan

25 Hunts during open big game hunting seasons. We recog -- you

. 1406-

I today, Judge.

2 TIlE COURT: Thank you, Mr. Leaders. Just a moment,

3 please, let me finish my notes. Mr. Robinson?

4 MR. ROBINSON: Well, let's address what we're here for

5 most of the day, from I:00 o'clock until about 8:00 o'clock.

6 Inother words this alleged accusat -- this accusation that

7 Mr. Haeg engaged in same day airbornehunting of a moose in

8 September of 2003, specifically the complaint by Mr. Pete

9 Rivera, September the 6th of2003.

10 I'vealreadytold you earlierbefore we even started

II going down this road of a mini trial that the only purpose

12 the state wanted to bring this up was to convince you that

13 Mr. Haeg has committed another crime. Without giving him the

14 benefit of his due process rights which would mean we would

15 have to have a jury decide whether or not he violated a

16 current>- he violated the game statute concerning big game

17 hunt, same day airborne for moose in September of2003.

18 On a case that was closed in August of 2004

19 (indiscernible) trooper (indiscernible) the case was closed.

20 So they want to reopen a case that he was never charged on.

21 And try to convince you under some different standard of

22 proofthat he committed another crime, but they don't have

23 any prior convictions of Mr. Haeg after 21 years being

24 involved in guiding and/or hunting, he's been hunting longer

2S than that, since he was a child. He has no priorconvictions

. 1408·
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of anything. NOlle. No prior hunting, fishing violations, no

:2 prior criminal violations. I mean I don't think the state

J call find a traffic ticket for Mr. Haeg.

4 13l: that as it may. I don't think that they've proved

their case. Proved that a crime was committed. You have the

() testimony of other people who were directly involved in Mr.

7 Jnvo's moose hunt in September of2003. That pretty much

X shows that this moose was taken that day without the

9 assistance of Mr. Haeg in terms of guiding on that day.

10 You know, I mean we're not even talking about the same

1I moose. Mr. Rivera and Mr. Elinor who never even saw the

12 moose (indiscernible)four or five miles -- at least the

13 troopers, when they did their investigation found that the

14 actual moose kill was four or five miles from the area that

15 Mr. Rivera said that he thought he saw Mr. Haeg circling the

16 area and then when he left heard a shot. We didn't even get

17 any testimony as to what direction the shot came from. The

18 shots that Mr. Rivera and Mr. Elinor apparently heard. It

19 seems 10 me that fundamentally they would say, well, did it

20 come from this direction, from the south, the east, the

21 north, the west. Oh, yeah, there was a gunshot. We don't

22 have even a direction for it.

23 We have, you know, pretty good testimony here that on

24 the 6th of September it was too foggy to hum between 7:30 in

25 the morning and 9:00 in the moming because it was just too

- 1409-

I foggy. And that Mr. Haeg didn't even fly until the afternoon

2 of the 6th of September.

3 The next day was pretty clear, he left early to go

4 deliver the sheet metal or the steel siding down to Arthur's

place. Called back by the fact that Mr. Zellers said that he

6 had taken a moose that morning, so went back unloaded the

7 steel (indiscernible) the packers. Mr. Stepnosky indicated

8 the moose was taken on the 7th. Mr. Zellers said it was

9 taken on the 7th. On the one hand Mr. Leaders wants you to

10 believe Mr. Zellers would have any of a dozen reasons

J I (indiscernible). Mr. Zellers would have no reason to lie

12 about the day and time that this moose was taken. And he has

13 no reason to lie (indiscernible) not taken with the

14 assistance of Me Haeg or his airplane. Using his airplane

15 to spot moose or (indiscernible) moose or anything else.

16 You remember Mr. Rivera and Mr. Elinor never even saw

17 any hunters or thc bear. They had no idea where Mr. layo and

18 Mr. Zellers were. And Mr. Zellers had to hike two and a

19 half, three miles to get to the kill site, that's going to

20 take more than 30 minutes for that to OCCUT. Remember Mr.

21 Leaders (indiscernible) that at one hour per mile, that would

22 he like a couple of hours, so this idea that they saw an

23 airplane circle and 30 minutes later they heard a shot

24 doesn't even comport with the fact that Mr. Zellers and Mr.

25 Jayo had to hike two and a half, three miles to get to the

- 1410-
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I moose.

2 I mean there's just so many incon -- there's just so --

3 the thing that worries me so much about Me Rivera and Mr.

4 Elinor is that they have this motive to make up a story. On

5 thc 5th of September they say they saw Mr. Haeg fly over

6 some gut pile or bear or buzz) Mr. Elinor and Corky

7 Hendricks. And Pete Rivera says that they saw him fly over

8 this area where they spotted the moose. They were upset

9 about something that was totally legal. They had this grudge

10 already established by the time they go back to camp on the

II night of the 5th against Mr. Haeg for something that was

12 legal. There wasn't anything illegal about Mr. Haeg flying

13 around on September the 5th, no matter what he was doing.

14 (lndiscemible) or anything else. So I would imagine what

15 happened is (indiscernible) they got upset, they went back to

16 camp, talked about how terrible it was that they didn't get

17 their bear, you know, thought the moose was pushed away, or

18 whatever. And at that point, you know, they began to put a

19 story together about the next day. (Indiscernible) complaint

20 on the 17th hy Mr. Pete Rivera.

21 So l just think that it was a motive for them not to

22 tell what really happened, because they were pissed, and

23 upset, very mad, and they continued to be very mad until the

24 day they left because they didn't get a bear, they didn't get

25 a moose, which, you know, neither one of them (indiscernible)

- 1411 -

I to begin with.

2 With regard to the sentence for Mr. -- I mean I just

3 don't think that the state proved even under a preponderance

4 of evidence that Mr. Haeg, Mr. Zellers, Mr. Jayo were

5 involved in a same day hunting moose on September of2003.

6 With regard to the sentencing, the state is now basically

7 asking you to sentence Mr. Haeg to 660 days in jail with 610

8 days suspended, $19,000 line with 1,200 [sic] suspended.

9 We're talking about 10 years of probation and the conditions

lOis there would be no hunting, trapping of big game or no

II hunting, trapping or big game violations and that he forfeit

12 his airplane, forfeit all the guns, ammo, snares and traps.

13 Even the snares and traps that apparently they introduced as

14 evidence to show that he had unlawfully trapped wolves and

15 the jury found him not guilty of, they want him to even

16 forfeit those traps and snares.

17 And then take his guide license for 10 years and suspend

18 that revocation for five. But in addition they want you to

19 do more than what the law says occurs to people who have

20 their license suspended like Mr. Haeg. And that is they want

21 you to say he can't participate in any manner at all in big

22 game industry, can't book, advertize, transport hunters under

23 a federal license, cook, He can't do anything. Basically he

24 wants -- the state wants you to say he can't go to his own

25 property during big game hunting season even if there are no

- 1412-
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hunters there.

2 And he wants -- they want restitution for five -- $4,500

3 and then also take his regular personal hunting and trapping

4 license from him for tour or five years for one wolverine

trapping violation. V\'e believe that this is extremely

6 excessive for the situation involved. If we really look at

7 what the situation involved here is that wc have a state

8 policy that has pretty much said that wolves are so much of a

9 predator that they're interfering with the sustained yield of

10 moose, not only in the McGrath area, but now it's extended

II beyond McGrath. Increased the number of wolves that can be

12 taken.

IJ And that this is not a conservation question for wolves.

14 It's a conservation question for moose and caribou, but it

15 isn't a conservation question for wolves. No, really this is

16 an ethical question for the wolves, because there's this

17 policy of the state, these are predators. They're looked at

18 differently than prey animals. Prey animals are the ones

19 that we want to conserve for the consumption of moose by the

20 people and that sort of thing. But predators fall in a

21 different category. And once labeled a predator they have a

22 different stigma attached to them than moose or caribou or

23 bear. They're looked at as something that it needs to be

24 controlled a little differently. And in this case killed.

25 Now nobody is saying that he had a right to kill them

- 1413 -

I outside of the area, and he and Mr. Zellers both intended to

2 kill these wolves outside the area. This wasn't just some

3 scheme that occurs to Mr. Haeg alone. It took two. It took

4 somebody !lying an airplane and also it took somebody to

5 actually do the shooting. In that case it was Mr. Zellers

6 who actually killed the wolves. Mr. -- if you look at who

7 actually did the shooting or whoever did the killing versus

8 who did the assisting, it's a little bit different.

9 But the point is that it was ajoint adventure on the

10 part ofMr. Haeg and Mr. Zellers. This was not just Mr. Haeg

II running off on his own and doing something alone. So then

12 you ask yourself, well, ifMr. Zellers was engaged in this

13 conduct of actually shooting these nine wolves outside the

14 permitted area, is his conduct less grave than Mr. Haeg's, so

15 therefore he gets iess of a sentence than Mr. Haeg. I think

16 not. Then if justice is going to really (indiscernible) then

17 the court has to look at disparity problems that could arise

18 because you have what you do to Mr. Haeg versus what you did

19 to Mr. Zellers.

20 . And Mr. Zellers didn't get anywhere near what the state

21 is asking Mr. Haeg gel. They're not even close toil. 12

22 days in jail, total. A fine of$I,OOO. His license suspended

23 tor three years with two suspended and then retroactively

24 suspended back to July of2004, so really we only have a one

25 year revocation. No prohibition about his guiding activity,

- 1414-
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other than what would he required under the law that during

2 the time that his license was suspended he couldn't..

3 MR. LEADERS: That's inaccurate. The judgment is no

4 involvement in big game guiding industry.

5 THE COURT: I know what the judgement says, I did it.

6 MR. ROBINSON: We have that right here. Forfeit any

7 interest in all items seized during the investigation, pay

8 restitution amount of$4,500. Mr. Zellers' hunting and

9 trapping and guiding privileges and license suspended for one

10 year from July to -- July I of2004 through June of2005, and

II two years of suspension (indiscernible) by the court if Mr.

12 Zellers violates probation. I don't see anything in there

13 that says he was prohibited from doing anything in the

14 guiding industry, at least as far as the Rule II agreement

15 is concerned.

16 THE COURT: I know, I have the judgment, I know what it

i7 says. I did it, so.

18 MR. ROBINSON: Well, anyway, Mr. -- this is Mr. -- we can

19 all agree, however, that what he did on the month of March of

20 2004 was not a guiding activity. He wasn't engaged in

21 guiding at that time. He was engaged in hunting and trapping

22 or predator control, the jury found it was hunting and so

23 they convicted of it, but there's no question that he was not

24 guiding aclient 'to h~nt an animal on those five days.

25 But Mr. Leaders would like you to punish him as ifhe

- 1415 -

I did do that, because if in fact he was engaged in guiding

2 activity in March of 2004 instead of non-guiding. There was

3 no guiding. So we think it's harsh for the court to take his

4 guide license for 10 years, other than the minimum ofthrec

5 years that the law requires.

6 We think that it would also be harsh to take his

7 airplane because as we have put evidence before the court, he

8 uses thehis plane not only for guiding, but he also uses it

9 for part of his economic livelihood of flight seeing, and if

10 you take his plane from him he won't even be able to do that,

II which is not even related at all to his guiding business.

12 And maybe over the next few years what he's going to have to

13 do is, you know, try to beef up more work for his !light

14 seeing business, but at least he'd have the means to do it.

15 But if you take his plane he won't even have the means to do

16 that so he'd be out of the guiding business, he'd be out of

17 the !light seeing business, he'll just be out of business.

18 Period. After 21 years of an occupation, just it's gone. Up

19 in smoke. Because the state wants to impose these severe

20 penalties to Mr. Haeg for nine wolves.

21 I don't believe the court should do any more as far as

22 the guide license is concerned than what the law allows. I

23 don't think the court needs to put any conditions of

24 probation on him beyond the maximum of what the law allows.

25 Because then we get back in the Apprendi situation. Because
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after all, the state did hring about themoose

2 (indiscernible) to enhance penaltiesand if we put penalties

3 in the form of probation then it's penalties. It's still

4 restrictions 011 his liberties. and he's entitled to under due

process clause. hoth the federal and state constitutions.

6 And as the trooper says, he would like to put a few more

7 than what the law allows simply because he doesn't think the

X law is strong enoughwhen it comes to revocation or

9 suspension of a guiding license. That's a legislative

10 question. it's not really up to the court to decide

II (indiscernible) I think that (indiscernible) already. The

12 limitations the law puts on the penalties to be imposed when

13 you have a license suspension.

14 So I don't think that Mr. Haeg -- him being involved in

15 this joint venture with Me.Zellers...

MR. ROBINSON: .....should receive a sentence any greater

than what Mr. Zellers got for those same day airborne wolf

kills. They were both involved to equal degrees, it wasn't

as if somebody was calling the shots and Mr. Zellers

(indiscernible) got another airplane and he was going to go

out and catch those wolves. too, just like Mr. Haeg did. In
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face ifhe didn't want to kill the wolves he could have not

2 pulled the trigger. No matter how much flying Mr. Haeg had

3 done.

4 So I think it would be unfair to sentence Mr. Haeg to

5 something greater than what Mr. Zellers got, which was 60

6 days in jail with 57 suspended, three days to serve for each

7 of the wolf counts, and the falsification count, After all.

8 Mr. Zellers also falsified the record or statement as to

9 wherethe wolves weretaken. It wasn't just somethingMe.

10 Haeg did alone. Mr. Haeg falsified one and so did Mr.

I I Zellers. So they both did wrong, as they've admitted to, in

12 covering up theirwrong doing.

13 But, you know, Mr. -- it's as if Mr. Leaders would like

14 Mr. Haeg to get 10 days in jail for that, but overall

15 sentence of 180 days, 170 suspended. So it would be 180 -­

16 it would be actually like 170 days hanging over Mr. Hacg's

17 head but that isn't the case for Mr. Zellers for the same

IR conduce And (indiscernible) falsification statement.

19 And I'm not sure what tbe court's going to do and how

20 serious the court thinks but I did listen to the comments the

21 court made at the time that it sentenced Mr. Zellers, and at

22 that time the court said that they could understand the

23 overzealousness thatwas involved in this case. Itwas an

24 overzealous issue not an intentional just wanting to go out

25 and enhance Mr. Haeg's business. It was not that at all. It

- 1418 -

I experienced hunting experiences with Mr. Hacg says that when

2 he's guiding them as clients he's hunting. He's not out

3 breaking the law. Even though you've heard these rumors and

4 innuendos from Trooper Gibbens about what he heard from other

5 people, they're just -- that's all they are, is rumors and

6 innuendoes. Weren't even investigated, weren't even looked

7 into,just oh well, if Ken Powers says so I guess that's the

8 case. If so and so said so, I guess that's the case, without

9 ever, you know, being an objective law enforcement officer to

10 get to the bottom of these accusations and concerns, he

1I didn't do anytbing. As a matter of fact he never even asked

12 these people to put it in writing. If they feel so strongly

13 about it, then put it down in writing about your concerns of

14 illegal activities on the part of Mr. Haeg.

15 But on the other hand we have numerous letters from

16 people who know him, know his business, how he operates his

17 guiding service that is completely opposite from these so

18 called rumors and innuendoes and speculations of Trooper

19 Gibbens. Now maybe my memory of the trial was a little

20 different than his or your's or maybe Mr. Leaders, but I

2 I specifically remember Mr. Spraker saying that what Mr.

22 Leaders -- what Mr. Haeg did did not jeopardize the program

23 of predator control. And the evidence of that is that that

24 particular program continued and not only that, the Board of

25 Game expanded the program. So ifhe had, in fact,
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jeopardized it. it seems to me that the hoard would have

2 said. well. gee, you know. ' ....c're n01 goingto havethis

3 program any more because this violated it, going out and

4 violating it. and we certainly don'twant to expand the

:' program in light of the fact that(indiscernible) in

6 jeopardy. That just didn't happen. Out of200 and some

7 wolves that. you know, the number of wolves that are

8 available to he taken in 2004. nine of those -- takingnine

9 wolves comparedto. you know, what could have been taken,

10 it'sjust not that grave. Not that many.

II And l just think that if the court looks at this as

12 taking nine moose the same day airborne that it'snot really

13 looking at the big picture of what the gravity of the

14 situation is in this case. And it wasn't that grave,

IS· certainlynot thatgrave to warrant the conditionsof

16 sentencing that the state -- they're not even close. You

17 know, there's a certain vindietivness (indiscernible) in this

18 case, particularly with the presentation of seven hoursof a

19 mini trial on moose hunting, same day airborne. This is a

20 little vindictive of the state to use that (0 influence you

21 to enhance Mr.Haeg's sentence in a case thatwas closed over

22 a year ago by the Department of Public Safety, the troopers

23 office. There was no case, that's why they closed it. So to

24 bring it up now by the prosecution to -- in this way wherehe

25 doesn't -- where Mr. Haeg doesn't really have the full
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I reallyasking you to take his life and destroy it, basically.

2 Fornine wolves. I mean this can't be aboutone wolverine

J that was taken in a snare, or a leg iron. This has got to be

4 just about those wolves, and that's it. He can't ask you to

5 sentence him for the trapping of wolves when the season was

6 closed because the jury didn't find him guilty of that. So

7 it's all about the wolves and making a false statementabout

8 wherethe wolves were taken, it's not aboutone wolf. That

9 (indiscernible) just mentioned would destroy his guiding.

10 Ending it pretty much as far as his livelihood is concerned

II if you (indiscernible) because if you do what they ask you to

12 do that's exactly what's going to happen. Take his plane,

13 put him in jail for 50 days, take his license for five years.

14 All that's going to result in one big ending. And that is

15 the ending of David Haeg who is a man who has no prior

16 criminal record at all. This is not like murder in the first

17 degree, even though we have dead wolves. Because those

18 wolves arenot in the same categoryas a person. They're not

19 even in the same categoryof preyanimals. But the state

20 wants you to destroy him because of those wolves, and we ask

21 you not to do that. And you can -- no question, if you take

22 his license for three years he's going to (indiscernible).

23 The fact that he spent all this money defending himself for

24 getting into trouble, that's enough to deter him from doing

25 any more illegal activities trying to .. if you think for one
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I benefits of all his due process rights, to influence you to

2 enhance his sentence beyond what Mr. Zellers got is just -­

3 it smacks of vindictiveness.

4 Itsmacks of vindictiveness to hearthis trooper get on

5 the stand and say, well, 1wanf you to do more to Mr. Haeg

6 than what the law allows you to do. 1mean, for what? Mr.

7 Haeg doesn'thave any priorconvictions. 21 yearsof being in

8 the business, never been in any trouble before. And they

9 want to make an example out of him. They're not looking for

10 justice, they're not looking for what's right and what's

I I wrong about this case in terms of whata proper sentence

12 should be. They just want to string this man up and make an

13 example of him. Take his livelihood away from him, so his

14 wife and kids (indiscernible), period. Not even three years

15 from now would he be able to do any guiding because if you do

16 what the state wants you to do. And he won't be able to

17 guide for the next five years and there's also a law that

18 says once you have not guided for fourconsecutive years then

19 you've got to go all the way back to the bottom of the rung

20 again to qualify to get a license even after that. You have

21 to go back and become an assistant guide again and go through

22 that whole (indiscernible) opportunity in order to be a

23 guide.

24 So the state is really asking you to destroy this man's

25 life. It's not asking you to be fair and just, but it's
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I minute that Mr. Haeg is going to now go out and try to do

2 something else illegal after of all the frustration,

3 depression that you read about in the letters that you got,

4 the agony that he'sgone through over these nine wolves,

5 you're mistaken. He has suffered quite a bit already without

6 being sentenced. And he gave up the whole hunting season,

7 which is a lucrative forfeiture itself. since the fall of

8 2004.

9 So I would think that if you sentence him more along the

10 lines of what his co-defendant, a very similar

II (indiscernible), the same basically (indiscernible) wolves,

12 that would serve the purposes of Chaney, and that would be,

13 in this case, since the state has admittedthat isolation is

14 not apparently involved here. But tor purposes of deterrence

15 and rehabilitation, and the condemnation of society, --

16 condemnation for society, that that kind of sentence would be

17 more in line for the gravity of what happened than taking Mr.

18 Haeg's livelihood, and his ability to even make a livelihood

19 by taking his airplane instead ofa $11,000 -- or 10,000

20 (indiscernible) has offered in lieu of forfeiture, you can

21 do that in lieu of forfeiture. You don'thave to takethe

22 airplane as Mr. Leaders tries to get (indiscernible)about.

23 That's not mandatory.

24 And still give this man an opportunity to care for

25 himself and take care of his family, something. He's 39
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years old. it's not going to be very easy to go out and lind

:2 another occupation or livelihood at 39 years old in rural

Alaska. Because where he lives at Brown's Lake in Soldotna.

4 it's pretty rural. Even more rural than Homer. So I beg you

Hot to follow the recommendations of the state in terms of

6 sentencing in this case. That you give Mr. j-Iacg the minimum

license revocation. that you impose on him in terms ofjail

X time and fines and restitution the same that Mr. Zellers got.

9 That you not forfeit h is airplane, and that you not put him

lOon probation for 10 years. He doesn't need to have a noose

I I around his neck for 10 years for nine wolves. That's alii

12 have.

13 THE COURT: Thank you, Mr. Robinson. Mr. Haeg, you have

14 the opportunity to say anything you'd like to to the court

15 before I make a decision if you'd care to do that.

16 MR. I-IAEG: I don't know if I can say anything. The

17 gravity of what I've done is beyond me.

18 THE COURT: I don't know if that means you don't have

19 anything else you want to say or ifyou want to wait a moment

20 and say something else. I'm willing to wait as long as you

21 want.

22 MR. I-lAEG: Yeah, I'm --I've wrote enough to fill a book

23 to tell you. Do you want to hear it?

24 THE COURT: If you want to tell me, I'll listen.

25 MR. I-IAEG: No, do you want to hear it?
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I THE COURT: Sure.

2 MR. HAEG: Well, do you think I should go on or not?

3 MR. ROBINSON: Well, if you think you want to say

4 something you go ahead and say it.. ...

5 MR. HAEG: I don't know. We've been here a long time.

6 I've got a wife and kids waiting for me, and I don't think I

7 can do this anyway, other than saying that it's my whole

8 life, it's all I have, and I think there's a big mistake in

9 what has been mismanagement and we tried to help and it got

10 away from us. And I talked to other people, guides, friends

II of mine that said that they didn't do the same thing because

12 they knew they would end up doing the same thing we did. And

J3 the main one was Jim Harrower. He had the gumption to let

14 his whole business he built go away and he moved to

15 California because he said he couldn't stand it any more.

16 But his kids are grown and gone. Mine are this high,

17 and that's all I have left is what I built, my business. I

18 could -- I'm a great pilot, I guess I can start over and do

19 something else, but if you talk to Brett Gibbens and you've

20 seen what I built with my own hands, depending on the state

21 to have a resource that I could depend upon. I mean it was

22 my life's dream and I built it. And I built it so that my

23 kids would have it when I was dead. I built a legacy.

24 And it's going to go down the tubes. I mean do you know

25 how hard that is to watch. I mean I don't know if you have a
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legacy that you're building to hopefully pass all, hut that's

2 \....hat I did. I'm extremely smart, I could have \\'1:111 10

3 Harvard or Yale on full scholarships from being a

4 correspondence student. I said screw that. I love flying, I

5 love hunting. I love guiding, I love trapping and I do that

6 to the best of my ahility, and I'm one of the best there is

7 in the world at doing it. And I do it legally and ethically,

8 and all that, but when it comes to wolves I've tried my whnle

9 life to try to help manage them as other people have, Brett

10 Gibbens, and it's so difficult to do that it -- it can't be

II done without unethical means.

12 And we got caught up in that. And, you know, like I

13 said, I've been from yea high I've been commercial fishing,

14 trapping, guiding. Never have done anything illegal ever.

15 We hunt hard. If it's legal to do and it has to be done so I

16 can put food on the table for my family, I do it. I look at

17 the law and I do it. I -- some of the things that I do I

I8 don't like. I don't like flying around looking for moose.

19 Ten years ago our camps, you went in -- I've been in one

20 of our camps, Judge Murphy, and I know you were promoted to

21 judge, just like I was promoted to master guide. I'm

22 probably the youngest master guide in Alaska at this moment.

23 But my license is going away, but anyway, -- I don't know, I

24 got off track here, but you know, that's all going down the

25 tubes. And it was just -- I prided myself on how good we run
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I an operation. I pride myself on the guys that work for me,

2 that are the best in the business.

3 ,- f thought it was my duty to come out here, my obligation

4· to come out and help kill wolves. When the program went on

5 for so long and they took so few wolves and I heard at the

6 Board of Game meeting that the program was possibly going to

7 be shut down because they hadn't killed enough wolves and

8 there was a big push by whoever that it wasn't effective, and

9 I thought it was my duty as a guide or as a resident of

10 Alaska and probably one of the better pilots up here to come

I I out and do something.

12 'And we got overzealous, arid I guess the only thing I can

13 say to prove that to you is look at my record up to this

14 point. I've done nothing other than hunt, fish and trap for

I5 a living my whole life. And that airplane that they've had

I6 for two years, that's my heart and soul, that's what I built

I7 with Mr. Jones. All the other kids were out partying and

18 carrying on and chasing women, I was nose to the grindstone

I9 building that airplane.

20 And I look at it, I deserve to lose it. I deserve to

21 lose everything, like they say, and it hurts me to say that

22 but I can't-- I would like to just give everything up

23 because that's what needs to be done, but I have a wife and

24 two kids and I don't have anything else. You hear the

25 statement, between a rock and a hard place, you look at the
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guides. Like I think Mr. Runkle(ph) was a guide that was a

2 pmspccrivc juror anti I don't know if you heard the emotion

3 ill his voice, over what happened to his business; that's

4 what's happening to mine. that's what happened to Jim

.5 Harrower, that's what has happened to so many. Our

6 businesses have to _. it depends on a stable resource, and if

7 the resource isn't going to be managed so it's stable we lose

X everything we put -- you know. I'm -- everybody says that you

9 make a ton of money in guiding. You talk to the guides and

10 they don't. OUf overhead is so enormous it's unbelievable.

II We have -- you know, I gave up one year -- and I wanted my

12 wife here to testify, it almost bankrupt us. You know. we

13 went from a somewhat successful business, going downhill

14 because of predation but we're doing -- we did more bear

J5 hunts and stuff. One year we gave up and it -- all of our

16 savings is gone, everything is gone. We've went through

17 everything.

18 And I am so sorry for what I did I can't express it

19 mean I'm getting gray haired. You know, I don't know ifit

20 pleases anybody to know the pain and agony I've been through,

2 J but in the past whatever, since it happened, 1haven't slept

22 a whole night. I don't think I've slept much at all. My

23 wife hasn't, she's losing weight. It may not matter to

24 anybody else, but Jesus Christ, it matters to me when I see

25 my wife wasting away. And I am guilty, and you heard from
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1 them -- from everybody that I went in and gave a complete

2 statement of everything that happened. I wanted it over.

3 And that was denied me what -- what I did. I held up my

4 end of the bargain and the state did not hold up their's.

5 And if you doubt that one bit·¥ I don't know, you know, it

6 -- I think I have been tried to be made an example of and

7 maybe that is necessary. But it's everything I have that

8 you're going to make an example of. I will have nothing

9 left.

10 I'm so desperate now over what rdid it's just v- it's

II -- the consequences are mind boggling of what has happened.

12 And we just came out to try to help, you know. Came out to

13 try to help and the consequences are just mind numbing. And,

14 you know, like 1said, I've got page, afler page. after page,

15 after page. I guess one thing 1would ask you, if you would,

16 is read Jim Harrower's letters to Governor Knowles, if you

17 would before you make your decision. And know that his

18 letter is in my bin of support or letters of recommendation

19 or character. or whatever. And just know that Jim Harrower,

20 everything he did -- he was my direct neighbor to the south.

21 and look at what happened to him, but look at him. He's

22 almnst 70 years old, bad a very fine guide career, probably

23 the best guide in -- ever in Alaska, as far as ethics.

24 whatever. Great operation. I actually worked for him for a

25 while. and when you read his letters, you just keep in mind
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( Aurora Court Reporting)

1 that here's a guide like myself just coming up through the

2 ranks, bought out a -- hought out Jim Harrower's neighbor,

3 established myself Had some conflicts because when I bought

4 out -- his name was Eberhart Brunner, other guides came in

5 and legally they could come in. but anyway that's probably

6 how some ofthe contlict started. Is I -- I didn't move into

7 someone else's area. I bought somebody out. Took all our

8 savings, everything I had made from herring spotting, dumped

9 it into guiding because that's what I love to do and that's

10 what!'m damned good at and that's what 1wanted for my

II family.

12 Dumped it in there. worked my tail off. My wife worked

13 her tail off, and it was going to be our livelihood, our

14 retirement, everything. And then, you know, everything goes

15 away because of predation and whatever else, and like I said.

16 when you read Jim Harrower's letters -- and can I request

17 that you do at least that for me.

18 THE COURT: If you have them. 1don't -- they're not in

19 any of the packets 1have.

20 MR. HAEG: Okay. I have them here. And you just -- when

21 you read them you think of him as a 70 year old guide who was

22 a practicing dentist, moved to California, and you think of

23 me and my family. Just achieving my dream and then seeing it

24 all -- the flood gates open. And it's kind oflike the tide

25 coming in. and everybody out here that's a good pilot and
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1 wanting 10 take care of the wolf problem, and it's now too

2 late. I mean it will come back, but it won't be in time to

3 save my business, you know, at least here. You know, iff

4 had a guide license we could shift over into bear or

5 whatever, but you read Jim Harrower's letters and youjus~

6 think about me and my family just getting into the business,

7 and everything we have is on the line.

8 And if you'd do that I guess that's alii would ask.

9 Like I said, I've wrote books. I'm a pretty good writer.

10 I've had stuff published across the world. Well, I don't

I I know, do you think it would be bad to just let her read this

12 whole thing, or not? Is that bad ..

13 MR. ROBINSON: Well, that's okay.

14 MR. HAEG: Sbe doesn't have the time I know.

15 MR. ROBINSON: (Indiscernible).

16 THE COURT: Time is not a problem for me. I've --this

17 is the time I usually work at night anyhow.....

18 MR. HAEG: I know.

19 THE COURT: .....so I don't care how much time it takes.

20 It's up to you.

21 MR. HAEG: Well, I don't know if you'd need to -- you

22 know, Harrower's letters are in here, but I wrote a lot of -­

23 I don't know, and a lot of it has to do with the case, you

24 know. A lot ofwbat I went through, the Constitution of

25 Alaska where il says that-- you know, the first line in the
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Constitution of Alaska says that this constitution dedicated

2 to blah-blah-blah. but that each individual is -- will .-

3 this constitution dedicated that each individual will enjoy

4 the -- the rewards of their own industry. My industry is

guiding. And you -- ifyou read Harrower's statement and

6 remember -- I think it's John Runklc(ph). arc the guides

7 being able 10 enjoy the rewards of their own industry. I

X mean when you put everything you have into something because

9 it's your -- it's your life. It's like you became a lawyer.

10 I assume. and then ajudge, it's your life. And for your

II effort into that you should be able 10 enjoy, like the first

12 sentence ofthe Constitution of the state of Alaska says.

13 enjoy the rewards of your own industry.

14 And then it says further on in the constitution that

15 game will be managed on a sustained yield basis. I don't

16 know if they think that zero is a sustained yield, maybe they

17 do because that's essentially where moose are going and

18 caribou are going. Zero sustained yield, I don't think

19 that, you know, we got into the intent of everything with the

20 law and stuff. I think when you read sustained yield for the

21 management of game and fish in Alaska that they did not mean

22 a zero sustained yield, and that's where we're at.

23 And I -- to try to help reverse that, you know, we did a

24 terrible thing, there's no doubt about it. I mean terrible,

25 terrible, terrible thing. And like I said, it just -- on one
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I hand I'm an ethical guide and I know that you have to punish

2 guides hard because who -- you know, who is looking over

3 their shoulders, whatever. But then look at the position

4 that I was put in and virtually every other guide. And no -­

5 of course, every other guide didn't do what I did, and I

6 understand that, but most of the other ones I think have

7 other jobs. I don't. I put everything I had into guiding

8 and, you know, and ..,..

9 MR. ROBINSON: (Indiscernible),

10 MR, HAEG: Yeah. I'm sorry, Anyway, if you could

II MR. ROBINSON: No, I was going to take those letters out

12 of there and .....

13 MR. HAEG: Mr. Harrower's -- huh? Okay,

14 THE COURT: Yeah, if you'll take those ..

15 MR. HAEG: But it's..;

16 MR, ROBINSON: Here's

17 MR. HAEG: Oh, f guess we can just pull these out here.

18 I don't know.

19 THE COURT: Anything else?

20 MR. HAEG: No, Your Honor, and I -- I don't know, I was

21 raised a polite person. I apologize for the pain and agony I

22 caused you and the State of Alaska, and poor McGrath, you

23 know. I think -- I guess he has one more letter, but these

24 are pretty much I think" ..

25 THE COURT: Okay.
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I MR. HAEG: .....sum it up.

2 THE COURT: Okay.

3 MR. HAEG: And I guess when you read them just think of

4 me and my family.

5 THE COURT: Okay. Thank you. All right, as I had said

6 before. I would like some time by myself, which means 11m

7 going to ask everybody to leave the building so that I don't

8 have to sit up in that very hot office, If that's all right.

9 And I want to look over everything. I don't want to make

10 this any later than it has to be tonight, but I also am not a

II morning person, so for me to get up in the morning would he

12 extremely difficult to be coherent, and I don't think any of

13 us wants another sleepless night.

14 Why don't we say a quarter after midnight. That will

15 give me a little more than half an hOUL I think it will

16 take me at least that long to go ova' everything and to make

17 a decision, so if we say a quarter after -- ifI'm not done

18 by then I should be at least close enough that it should only

19 be a few minules after that. If it ends up being before that

20 I guess I'll try and call everybody but I don't -- I think

2 I it's going to take me at least that long, so.

22 MR. ROBINSON: Oh, we won't be gone -- we won't be going

23 too far away from the building.

24 MR. LEADERS: Yeah. And, Judge, can I remain in the

25 trooper office downstairs?
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I THE COURT: Yes, I didn't mean outside, I mean offthis

2 flOOL

3 MR, LEADERS: (Indiscernible) I understand.

4 MR, ROBINSON: Can we leave all this here ..

5 THE COURT: You can leave everything you want. I'm not

6 not going to depart this floor, but I would just like

7 everybody off the floor, if that's Okay,

8 (Whispered conversation)

9 (Off record)

10 THE COURT: All right. Back on record. I'm going to try

11 and keep my sentencing comments short and it's not because I

12 don't believe this is a serious case'or that it doesn't

13 deserve some serious reflection, and I have done a lot of

14 that since the trial. I've reviewed my notes from the

15 evidence at the trial. My notes would say -- I did not

16 listen to the CD because I decided that my understanding of

17 ~e standard is clear and convincing. The state failed to

18 reached that. I don't even believe the state reached a

19 preponderance of the evidence as far as the moose hunting

20 allegation, so I did not consider any of that evidence in

21 deciding what an appropriate sentence is today.

22 Even given the lesser standard the state failed to meet

23 that, so I did not take into consideration any of that

24 evidence and that's why I did not listen to the CD. Because

25 it wouldn't have made any difference. It was the defense's
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evidence and the state had not met the burden so I decided

1 rather thnu lake the time to listen to that and put this off

.3 even longer that I would make that finding first.

4 But the issue that brings us here today. there are

5 several things ,in this case that are extremely disturbing to

6 the court, and the actions that were taken. The predator

7 control program was a program established by the Board of

8 Game, decisions are made by the Board of Game with input from

9 others. I understand that it is somewhat political in

10 nature. but the bottom line of it is it is a program that is

II established with rules that are made to be followed. And

12 that to decide that -- and the evidence indica -- the

13 evidence showed that just prior to the first wolf being taken

14 Mr. Haeg learned that his recommendation that the wolf

15 predator control program be expanded to 19-C was not accepted

16 by the Board of Game.

17 That may have had some bearing, and it -- the actions

18 indicate that it did, since the majority, ifnot all the

19 wolves were taken in 19·C. That it appears that you decided

20 that you alone knew better than the Board of Game, than the

21 biologists in the area and everybody else. And that you

12 decided to take those actions. And of the gravest concern is

23 that they were actions taken knowingly. He knew what the

14 rules were and you decided that it was okay to violate them.

15 There are some indications from some of the letters and
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or trapping. in his personal plane, that he had seen you

2 flying outside of the area and questioned whether or not you

3 knev..' exact -- that where you were. ifyou had any questions

4 about where it was. And think of that as somewhat of

somebody going past a police officer. realizing their

6 speeding and when they don't go get pulled over decide that

7 gives them license to go faster. Most people. I think, would

8 have taken that as a sign that maybe they've gotten away with

9 it and it was time to stop and follow the rules. And think

10 care tully.

II Instead two weeks later your careful thought led you to

12 kill six more wolves out of the area. This could have been

13 charged as nine separate counts. The state did not do that

14 on either the same day airborne or the unlawful possession.

15 But the seriousness of the case still exists. That there

16 were nine separate wolves taken illegally in violation of the

17 law, same day airborne. You clearly knew what you were

18 doing, and when comparing your conduct to Mr. Zellers, you

19 both participated, but had you not flown the plane into the

20 ar -- out of the area, he could not have killed the wolves

21 out of the area. Granted, he had the choice and he made it

22 and has accepted responsibility for his portion of the

23 conduct as for pulling the trigger and actually killing the

24 wolves.

25 But when evaluating who has somewhat more responsibility
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I from some of the testimony that perhaps you expected or

2 believed or hoped perhaps that the court or others would

3 either tum a blind eye to that. or congratulate you for the

4 actions because you believed the mismanagement warranted your

5 actions.

6 When taking that argument to the extreme, which

7 obviously is one of the things we look at, that means if!

8 decide that -- or your neighbor decides you're mismanaging

9 your property it's okay to take it away from you because

10 you've decided -- they've decided that it's wrongfully

II handled. If they decide your children are being raised wrong

12 is it okay to come in and take your children away because

13 your neighbor thinks you're raising them wrong. Obviously

14 nol.

15 But that's the type of conduct that we're talking about

16 here. This goes past simply killing wolves, and their value

17 versus the value of other things. It has to do with being a

18 member of a society that says these rules are in place and we

19 follow them. And probably one of the things that causes the

20 most conccm is that after the first three wolves were taken

21 you were stopped and talked to •• not stopped in a bad way

22 but stopped, approached by Trooper Gibbens, talked to by him

23 and the evidence that was presented at trial was that Trooper

24 Gibbens asked you specifically -- commented on the fact that

25 he had seen you while he was out on his personal hunting -.
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-- I'm not saying a large amount, but somewhat more it has to

be the person flying the plane. The boss. And both of those

were you.

And in evaluating all of those things the -- 1agree

with Mr. Leaders and Mr. Robinson, isolation is not a primary. .
purpose. Deterrence and community condemnation clearly have

to be at the top. I'm not so sure that rehabilitation is a

primary goal in the sense that you cannot rehabilitate

somebody that doesn't really believe they've done anything

wrong.

And .- today, and 1-- and at the trial also you

admitted that it was wrong to do what you did, but I'm -- and

you've said some ofthos~ things but at the same time you

say, well, the mismanagement justified my actions. k,d those

two things cannot exist together. Either it was wrong

conduct or it wasn't. So rehabilitation is a goal, but it

may not be as primary as deterrence of you and others

similarly situated, and community condemnation for the

action, for violating this -- the law and not following the

rules of the program. And deciding that you should take the

actions because you've decided this was the best way to

resolve your frustration with the program or the

mismanagement rather than going through the channels of

changing -- through either changing who was in charge or

changing something else. There are other ways to do it.
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You did .- it sounded like from the evidence you were

2 doing some of them so far as testifying at Board ofGame,

.) going to the meetings, being actively involved, and then at

4 some point you decided that wasn't enough and therefore since

:" they're not doing what I think is right. I'm going to do what

6 I think is right. And that's -- based on your actions in

7 this case that's what it looks like you decided to do. and it

8 was a primary importance apparently. again. based on the

9 evidence presented both at trial and today, that it being the

10 area you felt it was your entitlement. for lack of a better

II word, to kill the wolves in the area where you were hunting.

12 Even though others had decided that area should not be open

13 to a predator control program.

14 Others that take into consideration things that you may

15 not think of, such as the politics involved. Sueh as the

16 affects of the wolfkill program. And the way outsiders view

17 that, the way some people in this state view that. There are

18 other things that are taken into consideration when decisions

19 are made at a level higher than the individual. And an

20 individual doesn't have the right to deeide that if I don't

21 agree with the law I can just ignore it and it's okay.

22 And the evidence in this case indicates that's what you

23 decided at the time. And I think -- and then later on the

24 consequences started sinking in as to what they really were.

25 And I don't believe at the time that you committed these acts
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I that you understood how serious it was or how grave the

2 consequences could be. But that doesn't mean that then

3 that's an excuse for the conduct or that somehow the

4 consequences shouldn't he as severe as the law allows or as

5 severe as required by a fair and equitable sentence in this

6 case because you didn't think that was that serious.

7 Having said that, I'm going to change the tape -- I'm

8 not trying to delay this but I don't want to have to stop

9 halfway through the judgments and tell you what the sentences

10 are, so let me change the tape and then I'll give you the

11 sentence. Go off record here.

12 1097

13 (Tape change)

14 4MC-05-29/Side A

15 0000

16 THE COURT: ...September -- I guess it's the 30th

17 actually by now. Mr. Haeg's case, the court is prepared to

18 announce sentence at this time, just completed the sentencing

19 comments. All right, I -- the sentences for Counts I

20 through V, which are the same --the unlawful acts by a

21 guide, same day airborne hunting are going to be the same for

22 each count.

23 The sentence imposed on Counts I through V are as

24 follows. There will be a $50 surcharge on each count. A

25 fine 01'$2.500 with $1,500 suspended, that gives $1,000 to
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pay. We'll discuss a due date and remand dates in a moment

2 on all of them, after the conclusion of all the

3 announcements. You're ordered to serve 60 days in jail with

4 55 days suspended and to forfeit the wolf hides that were

5 taken. You're also to forfeit the Piper PA-12 plane and the

6 guns and ammunition used in the aid of this violation.

7 Your guiding license is revoked for five years. You're

8 ordered to pay restitution as stated in the restitution

9 judgment, that's a total 01'$4,500 which is jointly and

10 severally liable with Mr. Zellers.

11 You'll be placed on probation for seven years.

12 Conditions and length of probation are the same for all

13 counts. Your conditions of probation will be that you comply

14 with the direct orders of the court by the deadline stated.

15 You commit no hunting, trapping or big game violations during

16 the probationary period and you not participate in any way

17 with any predator control program.

18 On the unlawful possession counts, which 1 believe are

19 VI and Vll, the sentences will be the same for both of those

20 counts also. On that count, again there's a $50 surcharge on

21 each count. You're ordered to pay a $2,000 fine with $1,500

22 suspended. That will be $500 to pay on each count. You're

23 ordered to serve 60 days in jail with all 60 days suspended.

24 Again, the length and terms of probation will be the same.

25 Count VITI is the unsworn falsification count. On that
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I count you'reordered, again, to pay a $50 surcharge. Fine

2 $2,000 with all $2,000 suspended. You're ordered to serve 90

3 days in jail with 80 days suspended, and again, probation.

4 On Count IX, which is the trapping in a closed season,

5 you're ordered to pay a $50 surcharge, $ I,000 fine with

6 $1,000 suspended, 60 days in jail with all 60 days suspended.

7 I didn't recall for sure whether 1ordered the wolverine hide

8 to be forfeited. 1can't recall if one was taken or not, if

9 one was that will be taken. And, again; the probationary

10 period.

II By my calculation I believe there's a total of35 days

12 in jailto serve, and $6,000 in fines to pay, and 1didn't

13 add up the coun -- the surcharges. I should have. but I

14 didn't add those, but it's 50 for each count, which should be

15 $450 in surcharges, if my math is correct.

16 The restitution judgment, what happens with that

17 restitution is that gets sent off to the -- that's to be paid

18 through the department of law, unit -- collections unit. It

19 will say on the judgment that it's due immediately. It

20 doesn't mean that it's actually due right away. That's so

21 that they can negotiate or set up a payment plan with you for

22 that, and then work it out with Mr. Zellers and your case

23 together, because it's jointly and severally liable.

24 The fines we can do one of two ways. One is to either

25 set them due immediately, which would tum them all over to
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collections <It the sa -- and then they could work out a

puvmcm plan lor the total tines due with you. Or I can put

J them due at a later date. I'm assuming you don't have--

4 don't want to pay them all immediately. I can put them due

:1 at a later date. Whichever -- I don't know if the state has

6 a position. It's -- if they're due immediately or within the

7 next 30 or 60 days if they're not paid then they get turned

8 over to collections. which would mean that then all the

9 monies due would go to collections and they could work out a

10 payment plan with you. It might make it easier, I don't

II know. I mean I think it's your choice.

12 MR. HAEG: I don't know, my wife handles what goes on

13 there, so. I guess if we could put it off, we would.

14 THE COURT: Okay, What I'll do is I'll put the fines due

15 then -- we'll put the fines due December 31st, 2007. That's

16 about two years. You can make payments over time. You don't

17 have to wait until then. Ifby that time they're not paid

IS then it will be turned over to collections. If you want it

19 turned over before that you can always contact the court and

20 ask them to tum it over to collections sooner than that.

21 It's -- it ~- collections isn't ~- from the state isn't

22 -- you know, it's not like big fines or a collection agency

23 where they harass you or anything, It's just the state's

24 department of law that does the collections of fines.

25 MR. HAEG: Okay.
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I THE COURT: It's not -- they don't add interest in or

2 anything else. It doesn't change anything, it's just who it

3 gets paid to is the only difference.

4 MR. HAEG: Okay,

5 THE COURT: What about a remand date? You have by my

6 calculation 35 days to serve. You'll get a third of that

7 time off for good behavior. Which should be a little over 20

S -- 22 days to serve, or something, I think, I don't do that

9 calculation...

j 0 MR. LEADERS: Judge, 45 days would be 30 to serve.

II think the third off would be 15 days off,

12 THE COURT: It's 35 to serve,

13 MR. LEADERS: Oh, 35. Okay. Approximately 20.....

14 THE COURT: 20 some ..

15 MR. ROBINSON: It would be 10 days off,

16 MR. LEADERS: Right

17 THE COURT: Right

18 MR, ROBINSON: Ten or 12 days off.

19 MR. LEADERS: 12 -- almost 12 days off, so ..

20 THE COURT: The department of corrections does that

21 calculation, I don't, so I don't know how exactly they

22 calculate it, but -- do you have -- Mr. Robinson, did you

23 discuss a remand date at all with Mr. Haeg?

24 MR. ROBINSON: No, but he will need time to get his

25 affairs in order, won't you?
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I MR. ROBINSON: (Indiscernible),

2 THE COURT: Having done this and I don't -- didn't think

3 to bring my notes. They do have remand hearings at Kenai

4 court. What you do is go to the Kenai court and tum

5 yourself in, Is it 2:30 on..

6 MR. LEADERS: That's -- my recollection is it's 2:30 in

7 the afternoon most weekdays.

8 THE COURT: Okay,

9 MR. LEADERS: I think every weekday but Thursday, I

10 think.

II (Whispered conversation)

12 TIlE COURT: I don't have a calendar handy.

13 UNIDENTIFIED SPEAKER: What do you want?

14 THE COURT: No, I have one in my wallet, Ijust didn't--

15 have to get it out to get it November 1st is a Tuesday, I

16 think. If I'm reading that right Yes, Is a Tuesday,

17 That's just over 30 days. We'll put it on for November 1st

18 and that for -- at 2:30 at the Kenai court, and we'll send

19 them the paperwork so they know. If something comes up and

20 you can't make it that day or want to do it either before or

21 after, contact Mr. Robinson and he can file a request with

22 the court. I don't expect there would be any issue with

23 either way except if it continues for too long, Okay. I

24 think those are all I had. I need time to finish doing all

25 -- filling out all the judgments, So what I'll do is I'll
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complete them all and I'll put copies in the mail to

2 everybody.

3 MR. ROBINSON: Your Honor, well now that you've imposed

4 the sentence I \...'ould ask that it be stayed pending appeal.

5 under Alaska Appellate Rule 205, I believe is the rule --

6 maybe it's 206, but I think it's 205. Do you happen to have

7 a rule book handy so that we can -- (pause). It's actually

X 206. And that is -- that rule says that imprisonment, fine,

9 probation shall be stayed if an appeal is taken, and as far

10 as other sentences arc concerned. other terms and conditions

II of the sentence including but not limited to regular

12 revocations or suspensions of a license may be stayed by the

13 court pending appeal, but subject to such terms as the court

14 deems proper.

15 Now Mr. Haeg made all his court appearances, and he's

16 (indiscernible). He was released back in November while his

17 trial was pending, and the sentence was pending.

18 Now technically speaking he doesn't have to file an

19 appeal notice until there's a written judgment a conviction

20 which (indiscernible) looking into that, but he has 15 days

21 from that time to file an appeal in the Court of Appeals, 30

22 days to appeal to the Superior Court. I've handed the court

23 earlier today an intent on the part of Mr. Haeg to appeal to

24 the Court of Appeals his judgment, sentence, entered today.

25 Well, actually on the 30th as opposed to the 29th. Because
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I (Indiscernible). So I would ask that the court give Mr. Haeg

2 the benefit of that rule and suspend his judgment and

3 sentence pending appeal.

4 MR. LEADERS: Judge, the state's opposed to suspend -- or

5 -- to the request. Specifically I think when we look at --

6 even the notice of appeal, the appeal addresses primarily

7 Counts I through Y but not the rest of the sentence. I think

8 that one aspect of it is (indiscernible) error in failing to

9 dismiss the information, hunting equipment, the rest of the

10 others. As far as failing to state a crime, that was based

lion Counts I through Y, as was the amendment to the

12 information, the remaining counts for which he's been

13 convicted. Other than for purposes of points on appeal

14 doesn't address and that's the issue ofjurisdiction, and I

15 think the lack of merit to that appellate point, there's no

16 cause to stay the entirety of the sentence, based on the

I 7 probationary aspects of -- that apply to the other counts.

18 I'd ask that the sentence not be stayed pending appeal.

19 MR. ROBINSON: Well, Your Honor, the statement of points

20 on appeal covers the entire case. It covers .- the first

21 point on appeal covers the whole case, so I don't understand

22 what Mr. Leaders point is (indiscernible), along with the

23 fourth point of appeal which is the amended complaint over

24 the defendant's objection and (indiscernible) which was the

25 second amended complaint which (indiscernible) the case
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I (indiscernible) I can't understand why Mr. Leaders thinks

2 (indiscernible) doesn't cover the whole case, it does cover

3 the whole case. The -- as far as the imprisonment. fine. and

4 probation are concerned. those seem to be mandatory

5 (indiscernible).

6 (Pause)

7 THE COURT: By the language the imprisonment says it

8 shall be stayed if the appeal is taken. Under the -- the

9 fine says it may be stayed upon such terms as the court deems

10 proper. I'll take that issue under advisement as to whether

II the fine should be stayed or not. The other sentences ..

12 MR. ROBINSON: Well, it says probation, too.

13 HIE COURT: Probation shall be stayed, but the other

14 terms and conditions may be stayed. I'm not going to stay

15 the -- (coughing) -- excuse me. I will not stay the guiding

16 license revocation portion. That's going to go into effect

17 immediately. The other portions I will take under

18 advisement; the fine, and see if there's -- make a decision

19 on that. I just don't want to make that at this time.

20 MR. ROBINSON: All right. So as I understand it, you

21 will -- the imprisonment part will be stayed.

22 THE COURT: The imprisonment part will be stayed and the

23 notice of appeal is here, we'll stamp that as today. I'm

24 going to try and finish the se -- the judgment so that I

25 could actually give them to you before we leave McGrath, but
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I if not they'll be put in the mail, but the imprisonment,

2 under the rule, says it shall be stayed so that's mandatory

3 as well as I read it, and the probation, also. But the

4 guiding license revocation is not, it's up to the discretion

5 of the court, and the court's ..

6 MR. ROBINSON: And you're laking the other.. ...

7 THE COURT: And I'm going to take the fine as to whether

8 it should be or under which terms will be -- I will..

9 MR. ROBINSON: Under advisement.

10 THE COURT: The terms that they seem to contemplate arc

11 either an examination of assets .- an order restraining Me.

12 Haeg from dissipating any assets, which I will impose at this

13 time.

14 MR. ROBINSON: Sure.

15 THE COURT: Obviously. But whether as to whether a part

16 or a whole of the fine should be deposited or any costs or

17 things like that I'll take that under advisement.

18 MR. LEADERS: Judge, I'll just say I don't oppose the

19 fine v- ifyou're staying the jail sentence, the fine's not

20 due for two years anyway, so .....

21 TI-IE COURT: Well, that's why -- yeah.

22 MR. LEADERS: I mean I guess I'm not opposing that. Our

23 primary issue is the license revocation, I think it's been a

24 long time. I think that that -- you've already made your

25 ruling there.
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TilE COURT: That's -- yeah.

:> MR. LEADERS: You also -- you -- what about other -- I

3 believe you indicated there's a restriction on hunting and

4 trapping. personal. Is that all..

THE COURT: I didn't order any.

C> MR. LEADERS: Okay. I guess I miss -- I had that wrong.

7 sorry.

8 MR. ROI3lNSON: Okay. so maybe we'll get the judgment --

9 well. even if we got the judgment early next week that would

10 -- I mean you don't have to rush out and give it to us in the

II morning..

12 THE COURT: Okay. Well, then ifthere's no objection to

13 the fines being stayed I will do that, but the order is in

14 effect that you're not allowed to dissipate any assets which

15 Mr. Robinson can explain to you..

16 MR. ROBINSON: Can we just go on the record for the

17 purpose of this notice of appeal so I can amendwhat I've

18 already written and just make it entered by District Court

19 Judge Murphy on September 30, since it was past midnight.

20 THE COURT: Sure, I'll change that. I'm going to file

21 stamp it -- yeah, file stamp it for today anyway, for the

22 30th. so I'm going to do that. Okay, anything else we need

23 to...

24 MR. LEADERS: I guess I had one other question with

25 regard to the sentence, Judge.
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1 THE COURT: Uh-huh.

2 MR. LEADERS: The -- so it's -- there's no further

3 clarificationor restrictions as far as guide license

THE COURT: If the Legislature wants to make those

THE COURT: He doesn't have .....

MR. LEADERS: What's that?

changes, I'm not going to.

MR. LEADERS: So there's no requirement that he not

participate in any big game guiding industry as -- the same

as the co-defendant?

4 revocation, not -- no.....

5

6

7

8

9

10

II

12 MR. ROBINSON: Whatever the law says is what... ..

13 THE COURT: The guiding license is revoked for five

14 years. That's ..

15 MR. LEADERS: Okay.

16 THE COURT: .....what I said.

17 MR. ROBINSON: Okay. Sec you later this morning.

18 THE COURT: All right, we arc...

19 (Off record)

20 no log numbers indicated

21 ••• END OF REQUESTED PORTION • ••

22

23

24

25
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