David S. Haeg Faxed to Aniak 8/21/06
P.O. Box 123

Soldotna, AK 99669

(907) 262-9249

IN THE DI STRI CT COURT OF THE STATE OF ALASKA
FOURTH JUDI Cl AL DI STRI CT
STATE OF ALASKA
Plaintiff,
VS.
Davi d HAEG Case No.: 4MC- S04-024 Cr.

Def endant .
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Appel l ate Court Case #A-09455.

MOTI ON FOR RECONSI DERATI ON OF RULI NG DENYI NG MOTI ON FOR RETURN OF
PROPERTY AND TO SUPPRESS EVI DENCE

COMES NOW Defendant, DAVID HAEG in the above referenced
case and in accordance with Alaska Rule of Crimnal Procedure
42(k) (1) (A) & B), and hereby nobves this court to reconsider
Magi strate Wodmancy's ruling that he would not consider Haeg's
nmotion for return of property and suppress evidence because
Magi strate Wodnmancy would not overrule Judge Mirphy's previous
deci sion denying this. Haeg would like to point out that this is
not a notion to stay the forfeiture, as were all previous notions
to Judge Miurphy dealing with the return of Haeg's property
including his aircraft. The notion given to Magistrate Wodmancy
was a notion for return of property and suppress evidence because
the property and evidence were seized illegally in violation of
two constitutions, established case | aw, Al aska Rules of Crimna
Procedure Rule No. 37(c).

It is possible Magistrate Wodmancy thinks this is the sane
notion as was given to Judge Mirphy. They are not - one is to
stay forfeiture pending the outconme of a proceeding and the other
is a nmotion for a hearing to determ ne whether the property and

Motion for Reconsideration Page 1 of 6
(SOA v. Haeg) Case No.: 4MC-S04-024 Cr.




evi dence was seized in violation of statutory |law, constitutional
law, civil procedure and crimnal procedure and thus nust be
returned permanently. Magi strate Wodmancy's confusion and
subsequent deprivation of a hearing to determ ne these matters is
a violation of Haeg's constitutional right of a process in which
a court nust determ ne these matters. That Haeg's constitutional
right to due process was violated is proven by the fact that the
State never gave Haeg notice of a hearing, never gave Haeg a
hearing, and nore inportantly never obtained Haeg's witten
signature waiving the right to the hearing that was required to
happen within 7 days of the seizure of Haeg's property. The only
possible way the State could prove that they did not violate
Haeg's constitutional rights of due process is if they can
produce a statenment signed by Haeg waiving his right to a hearing
within 7 days of seizing the property. If Magistrate Wodnmancy
refuses to grant Haeg this hearing Mgistrate Wodmancy is in
ef f ect knowingly and intelligently denying Haeg to his
constitutional rights of due process and equal protection under
| aw as guaranteed by two constitutions along with violating his
rights under Alaska Cvil and Crimnal Procedure. Haeg al so
requests a hearing be granted to determ ne whether property was
al so seized due to Trooper G bbens perjury and/or recklessly or
intentionally msleading a magistrate. A denial of this hearing
is also a denial of Haeg's constitutional rights, rules of
crimnal procedure, and established case | aw.

I f Magistrate Wodmancy naintains his position in these
matters it neans the State can seize property in any manner they

wish - including commtting felonies or violating constitutiona
rights to do so — as long as they obtain a conviction and
forfeiture in the end. It is this subsequent conviction and

forfeiture which Magistrate Wodnmancy clains negates all of the
previous crines and violations of constitutional rights during
the proceedings up to the conviction, sentencing, and forfeiture.
In other words Magistrate Wodmancy feels that no defendant is
entitled to his constitutional rights of due process or to equal
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protection under law. Haeg's original notion cites the case |aw
and court rulings which prove Magistrate Wodnmancy is in
violation of his sworn oath to the uphold the constitution.

Haeg again would like to quote the Suprenme Court of Al aska
in the F/V Arerican Eagle v. State 620 P.2d 657 Al aska, 1980.,

"The standards of due process under the Al aska and federa
constitutions require that a deprivation of property be
acconpani ed by notice and opportunity for hearing at a meani ngful
time to mnimze possible injury. When the seized property is
used by its owner in earning a livelihood, notice and an
uncondi ti oned opportunity to contest the state's reasons for
seizing the property nust follow the seizure within days, if not
hours, to satisfy due process guarantees even where the
government interest in the seizure is urgent. As a general rule,
forfeitures are disfavored by the law, and thus forfeiture
statutes should be strictly construed agai nst the governnent."

If the prosecution is backed up by Magistrate Wodmancy to
deny Haeg his rights to due process does Haeg indeed have those
rights? Haeg would like this court to the opinion of M. Chief

Justice Marshall - who delivered the U S. Suprene Court opinion
in the sem nal case of Marbury v. Mdison, 5 U S. 137 (1803):
"The very essence of civil liberty certainly consists in

the right of every individual to claim the protection of the
| aws, whenever he receives an injury. One of the first duties of
government is to afford that protection.

The governnent of the United States has been enphatically
termed a governnment of laws, and not of nmen. It will certainly
cease to deserve this high appellation, if the laws furnish no
renmedy for the violation of a vested |egal right.

Is it to be contended that where the law in precise terns
directs the performance of an act in which an individual 1is
interested, the law is incapable of securing obedience to its
mandate? |Is it on account of the character of the person agai nst
whom the conplaint is nade? \Watever the practice on particular
occasions may be, the theory of this principle wll certainly
never be maintai ned.

[When the legislature proceeds to inpose on that officer
ot her duties; when he is directed perenptorily to performcertain
acts; when the rights of individuals are dependent on the
performance of those acts; he is so far the officer of the |aw
is anenable to the laws for his conduct; and cannot at his
di scretion sport away the vested rights of others.
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[Where a specific duty is assigned by law, and individua
rights depend upon the performance of that duty, it seens equally
clear that the individual who considers hinself injured has a
right to resort to the laws of his country for a renedy.

VWhat is there in the exalted station of the officer, which
shall bar a citizen from asserting, in a court of justice, his
l egal rights, or shall forbid a court to listen to the claim
directing the performance of a duty, ... on particular acts of
congress and the general principles of |aw?

| f one of the heads of departnents commts any illegal act,
under colour of his office, by which an individual sustains an
injury, it cannot be pretended that his office alone exenpts him
from being sued in the ordinary node of proceeding, and being
conpelled to obey the judgnent of the law. How then can his
office exenpt him from this particular node of deciding on the
legality of his conduct, if the case be such a case as woul d,
were any other individual the party conpl ained of, authorize the
process?

[Where he is directed by law to do a certain act affecting
the absolute rights of individuals, in the performance of which

he is not ... forbidden; ... it is not perceived on what ground
the courts of the country are further excused from the duty of
giving judgnment, that right to be done to an injured
i ndi vi dual . ..

It is a proposition too plain to be contested, that the
constitution controls any |egislative act repugnant to it...

Bet ween these alternatives there is no mddle ground. The
constitution is either a superior, paranount |aw, unchangeabl e by
ordinary neans, or it is on a level with ordinary |egislative
acts, and like other acts, is alterable when the |egislature
shall please to alter it.

Certainly all those who have framed witten constitutions
contenplate them as formng the fundanmental and paranount |aw of
t he nation...

This theory is essentially attached to a witten
constitution, and is consequently to be considered by this court
as one of the fundanental principles of our society. It is not
therefore to be lost sight of in the further consideration of
this subject.

Those then who controvert the principle that t he
constitution is to be considered, in court, as a paranmount |aw,
are reduced to the necessity of mintaining that courts nust
close their eyes on the constitution, and see only the | aw.
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That it thus reduces to nothing what we have deened the
gr eat est i mpr ovenent on political institutions-a witten
constitution, would of itself be sufficient, in Anmerica where
witten constitutions have been viewed with so nuch reverence
for rejecting the construction.

The judicial power of the United States is extended to al
cases arising under the constitution. Could it be the intention
of those who gave this power, to say that, in using it, the
constitution should not be | ooked into? That a case arising under
the constitution should be decided wthout examning the
i nstrunment under which it arises? This is too extravagant to be
mai nt ai ned.

In sone cases then, the constitution nust be |ooked into by
the judges. And if they can open it at all, what part of it are
t hey forbidden to read, or to obey?

There are many other parts of the constitution which serve
toillustrate this subject.

"No person,' says the constitution, 'shall be convicted of
treason unless on the testinony of two witnesses to the sane
overt act, or on confession in open court.'

Here the |language of the constitution s addressed
especially to the courts. It prescribes, directly for them a
rule of evidence not to be departed from |If the legislature
shoul d change that rule, and declare one w tness, or a confession
out of court, sufficient for conviction, nust the constitutional
principle yield to the legislative act?

From these and many other selections which mght be made
it is apparent, that the framers of the constitution contenpl ated
that instrunent as a rule for the governnent of courts, as well
as of the legislature.

Wiy otherwi se does it direct the judges to take an oath to
support it? This oath certainly applies, in an especial manner
to their conduct in their official character. How immoral to
inmpose it on them if they were to be used as the instrunments,
and the knowing instruments, for violating what they swear to
support!

The oath of office, too, inposed by the legislature, is
conpletely denonstrative of the legislative opinion on this

subject. It is in these words: 'l do solemly swear that | wll
adm ni ster justice wi thout respect to persons, and do equal right
to the poor and to the rich; and that | wll faithfully and

inpartially discharge all the duties incunbent on nme as according
to the best of ny abilities and understanding, agreeably to the
constitution and laws of the United States.'
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Wy does a judge swear to discharge his duties agreeably to
the constitution of the United States, if that constitution forns
no rule for his governnent? If it is closed upon him and cannot
be i nspected by hinf

If such be the real state of things, this is worse than
solertm nockery. To prescribe, or to take this oath, becones
equally a crine."

The above semnal case, which is cited by all courts to
this day, firmy establishes that the constitution of the United
States is the highest witten law in the land. This case also
establishes that upholding and obeying the constitution is the
greatest judicial duty an officer of the court has. If this is
true of the Untied States constitution it nust also be true of
the constitution of the State of Al aska. In other words, an
officer of the court who ignores or deliberately breaks the
constitution is violating their explicit mandate — and may be
hel d responsi bl e by those thus harned.

RESPECTFULLY SUBM TTED this day of ,

2006.
Def endant,

David S. Haeg

| HEREBY CERTIFY that a copy of the
foregoing (including signhatures &
dat es) was served on Roger Rom

OSPA, by fax on , 2006
By:
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