David S. Haeg Faxed 8/30/06 to Aniak
P. O Box 123

Sol dot na, AK 99669

(907) 262-9249

I N THE DI STRI CT COURT OF THE STATE OF ALASKA
FOURTH JUDI Cl AL DI STRI CT AT MCGRATH
STATE OF ALASKA,
Pl ai ntiff,
VS.
Davi d HAEG, Case No.: 4MC-S04-024 Cr.

Def endant .

N N N’ N’ N’ N N N N N

Appel l ate Court Case #A-09455.

OPPOSI TI ON TO MOTI ON TO STRI KE PLEADI NGS | MPROPERLY
FI LED BY A REPRESENTED PARTY AND MOTI ON TO SUPPLEMENT THE RECORD
W TH COFFI C AL ALASKA BAR ASSOCI ATI ON PROCEEDI NGS CONCERNI NG
DAVI D HAEG | NCLUDI NG ALL RECORDS, DOCUMENTS, FILES, HEARI NGS,
EVI DENCE AND TESTI MONY PRESENTED THEREI N

COVES NOW Defendant, DAVID HAEG in the above referenced
case, and herby noves this court to deny the prosecution's notion
to strike pleadings inproperly filed by a represented party and
to supplenent the record with official Al aska Bar Association
proceedi ngs concerning Haeg including all records, docunents,
files, hearings, evidence and testinony presented therein.

The current notions the prosecution would like to strike
i ncl ude: Motion for Reconsideration of Recalling Wtness (Mark
Gsterman, counsel for Haeg), Mdtion for Reconsideration of Ruling
Denyi ng Post-Conviction Relief, Mtion for Reconsideration of
Ruling Denying Mtion for Return of Property and to Suppress

Evi dence. The prosecution would also like to deny all future
noti ons by Haeg.
Haeg would like to point out that in sone instances a

defendant nust be allowed to nake notions while he is still
repr esent ed. One of these is when a defendant's counsel has a
conflict of interest and wi shes to keep a client from proceeding
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pro se. If a defendant is not allowed to meke notions an
attorney who has a conflict of interest can easily thwart his own

clients attenpts to expose this conflict of interest. Wen the
State prosecution is benefiting from this conflict of interest
they also will attenpt to thwart the defendant's ability to
proceed pro se and expose the injustice. Haeg would like to

point out that his notion, to the Al aska Court of Appeals, filed
by hinself w thout counsel, was acted upon by the Al aska Court of
Appeal s — because in sone instances substance nust cone before
form If the Court of Appeals observed and interpreted GCvil Rule
81 as Magi strate Wodmancy has a defendant woul d never be able to
fire an attorney and proceed on his owm or even fire his attorney
and hire a new attorney if the first attorney did not wish it.
This is because if the only person allowed to make notions was
the attorney and he did not wwsh to withdraw all he would have to
do is refuse to file any notion that indicated this was the
desire of his client. Haeg did not state if the Court of Appeals
strictly interpreted Cvil Rule 81 they could do this because a
close reading of Cvil Rule 81(e)(1)(C) specifically states that
where the party expressly consents in open court or in witing to
the withdrawal of the party's attorney and the party has provided
in witing or on the record a current service address and

tel ephone nunber — the court nmay permt an attorney who has
appeared for a party in an action or proceeding to wthdraw as
counsel for such party — wthout nentioning any other actions

that nust be taken before counsel is allowed to withdraw. In a
notion to the Alsaka Court of Appeals Haeg has consented in
witing to the withdrawl of Osterman and Haeg has provided in
witing a current service address and tel ephone nunber. 1In other
wor ds Haeg has conplied with Gvil Rule 81(e)(1)(C and should be
able to file notions, question w tnesses, and argue before this
court.
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Haeg has tal ked to the Al aska Court of Appeals Chief Deputy
Clerk Lori Wade at length about this and she agrees that in
situations such as this a defendant who is represented by counsel
nmust be allowed to act on his own behalf. To hold otherwise is
to effectively hold the defendant hostage by not allowing himto
speak when his own counsel is representing opposing interests.

Haeg points to these specific exanples of how he is being
hel d hostage by the court, the prosecution, and his own attorney:

1. Haeg asked to question his current counsel (Gsterman)
under oath so Haeg could establish to the court why it was an
intelligent decision for himto proceed pro se — which is one of
the exact questions the Court of Appeals asked this court to
det erm ne. Because of Osterman's prior commtnents the court
allowed GCsterman to be excused before Haeg had finished
guestioning him — stating on the record that Haeg reserved the
right to recall Osterman so Haeg could finish questioning him
Haeg filed a notion to exercise this very right Mgistrate
Wodmancy stated he had reserved on the record. Magi strate
Wodmancy denied Haeg's notion and, when Haeg filed a notion to
reconsider, ordered that Haeg may not file notions because
counsel represents him — the sane counsel Haeg wi shes to prove
has a huge conflict of interest. State prosecutor Rom filed a
notion to strike these notions because Haeg is represented by
counsel. GOCsterman, Haeg's counsel, stated he does not want to be
guestioned under oath by Haeg and refuses to file nptions on
Haeg's behalf - even though he is still legally obligated to
represent Haeg. Due process, according to the U S. Suprene Court
definition of the U S Constitution, mneans fundanentally fair
procedures. Exactly what is fundanmentally fair for this court to
deny a defendant his ability to speak, file notions or question
Wi tnesses about the conflict of interest of his own attorney
advocating against him — stating that the defendant cannot be
allowed to speak, file notions or question wtnesses because he
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is represented by the very same attorney who the defendant wants
to question and believes is trying to sabotage his case -
especially when the attorney the court states is representing the
def endant refuses to advocate for the defendant?

See Alaska Rule of Cimnal Procedure Rule 53.
Rel axation of Rules: "These rules are designed to
facilitate business and advance justice. They nay be
rel axed or dispensed with by the court in any case
where it shall be manifest to the court that a strict
adherence to them will work injustice.” and Al aska
Rule of Crimnal Procedure Rule 35.1 - Post-Conviction
Procedure. (f) Pleadings and Judgnment on Pl eadings.

(1) "... In considering a pro se application the court
shall consider substance and disregard defects of
form.." It has also been held by all courts, fromthe

U.S. Supreme Court on down, that it is intolerable to

pl ace form over substance if injustice is the result.

It is manifestly apparent it will work injustice if Haeg is
not allowed to be heard by the <court through testinony,
guestioni ng of wi tnesses, and by notion when Haeg is claimng his
counsel and supposed advocate is actively advocating against him
and is thus as mnuch in opposition to him as the State
prosecuti on. If there is any possibility of this how can
Gsterman be left to be the only one to file notions, nmake
deci si ons, and speak on behal f of Haeg when he refuses to do so?

2. Haeg stated on the record he wished to institute a
proceeding for post-conviction relief in this district court
where his underlying conviction is filed. Magi strate Wodmancy

ruled he would not accept a filing in this court and that post-
conviction relief would have to be instituted with the Court of
Appeals. Both at the tinme and later in a notion to reconsider
Haeg pointed out there was no procedure for instituting a
proceedi ng for post-conviction relief in the Court of Appeals.
Rule 35.1 states it nust be commenced by filing an application at
the court |location where the underlying conviction was filed

Magi strate Whodnancy remai ned unpersuaded and t hus deni ed Haeg to
his <constitutional right for a post-conviction proceeding.
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Gsternman has refused to file notions or advocate for Haeg in any
way and hangs up the phone when Haeg calls to ask for himto do
so. Haeg interprets Crimnal Rule 35.1 to be a different action
or proceeding then the crimnal appeal for which he hired

Gsternman (see CGvil Rule 81 (e)(1)). In other words Haeg has
never been represented by counsel in a proceeding for post-
conviction relief. This means Haeg asked this court to consider

a pro se application, as is his right under Crimnal Rule 35.1,
and the court denied him This is a violation of due process and
equal protection under law - both of which are guaranteed by two
constitutions. Crimnal Rule 35.1(f)(1) specifically states, in
part: "In considering a pro se application the court shal
consi der substance and di sregard defects of form™

It is unclear to Haeg why Magi strate Wodnmancy refused to
accept an application for post-conviction relief with the tria
court and stated it nust be applied for in the Court of Appeals,

with whom it cannot by |aw be filed. Because it is a pro se
application, and thus Rule 35.1(f)(1) applies, it should not
matter whether Haeg is still represented by counsel or whether

hi s application has other such defects in form Substance is to
be considered and defects of formare to be di sregarded.

3. Haeg filed a notion for Reconsideration of Ruling Denying
Motion for Return of Property and to Suppress Evidence. The
noti on denied contained irrefutable evidence, was in accordance
with Crimnal Rule 37 (c) and, as it is a separate action or
proceeding from his appeal and Haeg has not had counsel in this
action or proceeding, may not be precluded from being filed pro
se. That this is a separate action or proceeding is borne out in
that the nmotion is filed by the "person aggrieved" in "the
judicial district in which the property was seized or the court
in which the property may be used”. Again, Haeg would like to
poi nt out counsel for his appeal, Osterman, refuses to even talk
to Haeg about advocating or filing notions for him to the extent
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of hanging up the phone when asked to do so. If this court
refuses to let Haeg file this notion, stating Gsterman nust do
so, it is refusing Haeg his right to due process and equal
protection under law and is thus violating two constitutions.

4. Since this court has refused to consider any notions
filed by Haeg in the action/proceeding of his appeal, Haeg asked
OCsterman, in order for this court to nmake an informed decision if
Haeg is intelligently waiving his constitutional right to counsel
as charged by the Alaska Court of Appeals, to file a notion
asking this court to nake public and part of the record of Haeg's
case the official Al aska Bar Association proceedings that Haeg
and many others involved in his case have testified under oath
in. Gsternman flatly refused to do so — even though the Al aska
Rul es of Court/Rules of Professional Conduct/Al aska Bar Rule 40
explicitly authorize any court to do this upon good cause shown.
The evidence, records, docunents, and sworn testinony presented
during these proceedings is stunning — proving nost of Haeg's
clainms of gross constitutional violations during his prosecution
and sentencing. Wuat is the reason for Osternan to hide the
unbel i evabl e conduct exposed by these official Al aska Bar
Associ ation proceedings — which took four (4) tines |onger than
what was schedul ed? Conduct exposed included defense counsels
felony collaboration and/or conspiracy with the prosecution to
vi ol ate nunerous constitutional guarantees so that Haeg could be
convicted and punished far beyond what law allowed - in fact
obtaining his very conviction and sentence by violating many
basic constitutional rights. Could Osterman's conduct be in line
with his taped statenments after Haeg asks him to expose his
former attorneys conduct -

"Taking away and depriving people (Haeg's first two
attorneys) of their livelihoods is that what you
enjoy? That's what you're asking in essence to do is
you're asking ne to go on and interfere wi th another
mans (Haeg's first two attorneys) livelihood so |
hesitate..."
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This is after Osternman had stated on tape:

“I look at this and it was a disaster in it and what
Chuck (Haeg's second attorney) did was wong — what
Cole (Haeg's first attorney) did was wong. There's no

two ways about it."..."Chuck's wong, ok. He
obvi ously was the mal practice of one attorney that put
you in this bind. Cole has a nml practice problem a
big mal practice problem"™ ... "You did not realize he
(Col e) was goanna set it up so that their
(prosecution) dang dice was always |oaded. ... They
were always goanna win." ... "He (Cole) connitted t he

mal practice act which was selling the farm.
"They've (Cole & Robinson) already screwed up your

case bad enough.” ... "Are we likely to get a reversa
by the Court of Appeals? And | think the likelihood
is yes. I think when the Court of Appeals sees the

sell out that happened here. That your attorney told
you to talk and you talked to a huge detrinent." ..

“And what Scot Leaders (Prosecutor) did was stonped on
your head with boots. He went way, way, way to far ok

and he violated all the rules that would normally
apply in these kinds of cases and your attorney (Cole)
allowed him at t hat time, to commt t hese
violations." ... "The attorney (Cole) didn't just open
the door — ok - he (Cole) blew the side of the house
off, with his conduct.” ... "I can't figure out why
Chuck's (Robinson) protecting him (Cole). He (Cble)
screwed up - he scremed up that s the bottom line.'

. "You have a 4" and a 5" anendnent right those
rights are substantial rights and he (Cole) violated
those particular rights on your behalf in judicial

matters. In matters before the Court. In the matters
before the Court were plea agreenents - because plea
agreenents are judicial matter. .. "I"'mtelling you
right now ... these sons of bi t ches (Col e & Robi nson)

have been in this particular area of practice for so
| ong they’ ve been schnoozing so nmany people that when
they hit Scot Leaders (Prosecutor) the new kid on the
bl ock they had no idea what was goanna happen. And it
happened to them" Haeg states, "Well wasn't it their
duty to say 'hey Scot Leaders broke the Ilaw ?"
Csternan replies, "WlIl damm straight they should

have. . "He (Robinson) screwed up; yes he should
have shoved that dam pl ea agreenment down Scot
Leader’s throat." ... "I just don't feel like | -

that’s it’s nmy responsibility to run around and
destroy people’s livelihoods. And | don't give a damm
if they're fishernmen, or bankers, or whoever they are.
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If I’ve got clear-cut evidence that sonebody screwed
up they are goanna hang. M. Cole |I’ve got clear-cut
evi dence of, Chuck Robinson | - it’s not so clear.
Not so obvious."™ ... "Brent Cole obviously failed to
apprai se you, that statenments made in a plea agreenent
coul d possibly come back on you in sonme fashion. And
the fact of the matter is - is that he (Cole) failed
to secure the plea agreenent. That is the — the — the
— the qualifier. He ***** yp. He ****** yp royally.
He ****** yp cause ... he hung you out to dry. H s
bad judgnment should not be affecting your life." ..
"By sone act of negligence or carelessness they've
caused you harm And granted they (Cole & Robinson)
should pay for the act of carel essness or negligence
but those people are not out there with a gun trying
to shoot you like you're trying to shoot them'
“"Your attorneys commtted — | did not say they were
out to get you — | said they screwed you. There's a
di fference. You think these people are hiding in dark
corners.” "lI'm goanna tell you (Haeg) that the Court
of Appeals is goanna say 'he's (GCsterman's) in the
case — he's in the case' because they're not goanna
give you anynore time to file a brief”

OGsternman's direct refusal to file a notion requesting these
official Alaska Bar Association proceedings be nmade public,
conmbined with this courts ruling prohibiting Haeg from doi ng so,
has once again held Haeg hostage by preventing him from
exercising his constitutional right to present extrenely vita
and pertinent evidence in his favor — which would prove it is an
intelligent decision by Haeg to proceed on his own and without
OGsternman being in control.

5. Haeg would like to point out that in the order Assistant
Attorney General Roger Rom filed he states, "This matter having
come before this court and the court having considered the
State's MOTION TO STRIKE PLEADINGS | MPROPERLY FILED BY A
REPRESENTED PARTY and t he defendant's response thereto”. |f Haeg
cannot respond to the State's notion and Haeg's attorney Osterman
refuses to do so even at Haeg's request does this nean that al
motions by the State will be granted because they are al
unopposed? How long will it take for the State to figure out
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that they can just ask the court to grant an unopposed notion
t hat Haeg's appeal be denied and that his conviction and sentence
stand? In Haeg's research it is abundantly clear that unopposed
nmotions are very likely to succeed. Is this the fundanentally
fair proceeding that the United States and Alaska State
constitutions guarantee?

It is clear to Haeg that he is being intentionally and
systematically deprived of any opportunity to prove that his own
attorneys have conspired/coll aborated with the State prosecution
to his imense detrinment. Wien it is in the best interest of both
the prosecution and the defendant's attorneys to keep sonething
covered up it is pretty easy for them to do so when they are
dealing wth a crimnal defendant who has no formal |[egal
training and a magistrate who has the sanme exact |ack of any
formal legal training. It is understandable that the magistrate
would side with the two professional attorneys — one who is
supposedly on the defendants side and one who works for the State
- and would feel nore than hesitant to side wth an uneducated
def endant who has nothing but the constitution, |aw and hundreds
of decisions, many fromthe U S. Suprene Court, to support him -
if only he could present them

In light of the above situation the court should deny the
State's Mdtion to Strike Pleadings Inproperly Filed by a
Represented Party and should grant Haeg's Mtion to Suppl enent
the Record with Oficial Al aska Bar Association Proceedings
concerning David Haeg including all records, docunents, files,
heari ngs, evidence and testinony presented therein.

This notion is supported by the attached Affidavits of
Def endant and Jacki e Haeg.

RESPECTFULLY SUBM TTED this = day of , 2006.
| HEREBY CERTIFY that a copy of the Def endant ,
f oregoi ng was served on Roger Rom
by fax on , 2006.

David S. Haeg
By:
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