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I N THE DI STRI CT COURT OF THE STATE OF ALASKA
FOURTH JUDI Cl AL DI STRI CT AT MCGRATH
STATE OF ALASKA,
Pl ai ntiff,
VS.
Davi d HAEG, Case No.: 4MC-S04-024 Cr.

Def endant .

N N N’ N’ N’ N N N N N

Appel | ate Court Case #A-09455.

MOTI ON FOR SUMVARY JUDGVENT, MOTI ON FOR EMERGENCY HEARI NG, &
REPLY TO OPPOSI TI ON TO MOTI ON & REQUEST FOR
EVI DENTI ARY HEARI NG AND ORAL ARGUMENT

I certify this document and its attachments do not contain the (1) name of victim of a sexual offense listed in AS 12.61.140 or (2) residence or
business address or telephone number of a victim of or witness to any offense unless it is an address identifying the place of a crime or an address
or telephone number in a transcript of a court proceeding and disclosure of the information was ordered by the court.

COVES NOW Defendant, DAVID HAEG in the above referenced
case, & hereby requests summary judgnment on Mdtion for Return of
Property and to Suppress Evidence according to Cvil Rule 56,
requests an Energency Hearing according to Civil Rule 89(n), and
replies to the Opposition to Defendant's Mtion and Request for
Evidentiary Hearing and Oral Argunent.

Prosecutor Roms (Ron) rational in this opposition is
absolutely fantastic. Romwould like this court to believe that
since the State prosecution intentionally failed in its
constitutional duty, under both the Alaska and Federal
constitutions, to give Haeg the notice and unconditioned
opportunity for a hearing it was Haeg's fault he didn't ask for,
and thus waived his right to, this hearing.' It nust be patently

' See F/V American Eagle v. State, 620 P.2d 657 (Alaska 1980) "Due Process requirements. — The standards of due
process under the Alaska & federal constitutions require that a deprivation of property be accompanied by notice &
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obvi ous to everyone that the reason for such a strict requirenent
of the State to give everyone notice and an unconditioned
opportunity for a hearing is that a |ayman uneducated in | egal
procedures may not know this "unconditioned opportunity" for a
hearing is available. The State took Haeg's right to a hearing
away from him by subterfuge and by breaking two constitutions.
How can Haeg's failure to ask for a hearing after this
unbel i evable action by the State be in any way considered a
wai ver? This logic is absolutely the nbst outrageous thing Haeg

has ever seen. This error is plain error and not only plain
error it is unbelievable error and this court nust take notice or
this fundanmental breakdown in justice wll be allowed to
cont i nue. Haeg will <continue to be illegally deprived of

property he uses to provide a livelihood for his famly.

Rom would like to contend that this court has "limted
jurisdiction.” Haeg has talked to Lori Wade, Chief Deputy derk
of the Al aska Court of Appeals, and she has stated on renand the
court to which the case has been remanded has every right, duty,
and obligation to act upon notions made during renmand. Al so Haeg
has an absolute right to an "emergency"? hearing at "any tine" in
this matter including the production of evidence and questi oning
of witnesses. The Alaska Court of Appeals is unable to provide
for such a forumand can only | ook at that which has already been
pl aced on the record. Even after Haeg's case is remanded back to
the Court of Appeals this court nust still provide Haeg with a
hearing. You cannot ask for a hearing from a court that cannot
provide it.

opportunity for hearing at a meaningful time to minimize possible injury. Etheredge v. Bradley, 502 P.2d 146
(Alaska 1972). Where property allegedly used in an illicit act is confiscated by government officials pending a
forfeiture action, no notice or hearing is necessary prior to the seizure. Calero-Toledo v. Pearson Yacht Leasing Co.,
416 U.S. 663, 94 S.Ct. 2080, 40 L.Ed.2d 452 (1974). However, when the seized property is used by its owner in
earning a livelihood, notice & an unconditioned opportunity to contest the state's reasons for seizing the property
must follow the seizure within days, if not hours, to satisfy due process guarantees even where the government
interest in the seizure is urgent. Stypmann v. City & County of San Francisco, 557 F.2d 1338 (9th Cir. 1977); Lee v.
Thorton, 538 F.2d 27 (2d Cir. 1976)."

2Civil Rule 89(n).
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Haeg notes with interest that the U S

Suprene Court in

US. v. Janes Daniel Good Real Property, 510 U S. 43 (1993)

st at ed:

"Finally, the suggestion that this one claimnt nust

| ose because his conviction was known at
sei zure, and because he raises an as appl
to the statute, founders on a bedrock
Fair procedures are not confined to the

the time of
i ed chal |l enge
proposi tion:
i nnocent. The

guestion before us is the legality of the seizure, not

the strength of the Governnent's case."’

In Haeg's case not only were the procedures used by the
State unconstitutional but the search warrants thenselves that

authorized the seizures were illegal and
i ssued upon intentionally m sleading perjury.

unconstitutionally

McLaughlin v. State, 818 P.2d 683, (Ak.,1991). "Search
warrant based on inaccurate or inconplete information
may be invalidated only when msstatenents or

om ssions that led to its issuance
intentionally or recklessly nade."

were either

Stavenjord v. State, 2003 W1589519, (Ak.,2003). "In
eval uating a defendant's claim that an application for
a search warrant included material msstatenents or

om ssions, a non-material omssion or

m sst at enent ,

one on which probable cause does not hinge, requires

suppression only when the court finds
attenpt to mslead the magistrate.”

a deliberate

US v. Hunt, 496 F.2d 888, C. A 5. Tex.,1974. "If
af fi ant intentionally makes false statenments to
mslead judicial officer on application for search
warrant, falsehoods render warrant invalid whether or
not statenents are material to establishing probable

cause. "

Lews v. State, 9 P.3d 1028. (Ak., 2000). "Once
defendant has shown that specific statenments in

af fidavit supporting search warrant

are fal se,

together with statenment of reasons in support of
assertion of falsehood, burden then shifts to State to
show that statenents were not intentionally or

recklessly made.” "If a false statenent

in affidavit

In support of a search warrant was intentionally made,
then the search warrant is invalidated." "A non-

3See 510 U.S. at 62.
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material om ssion or misstatement in an affidavit in
support of search warrant-one on which probable cause
does not hinge-requires suppression only when the
court finds a deliberate attenpt to nislead the
magi strate.”

Gustafson  v. St at e, 854 P.2d 751, (Ak., 1993).
"Prosecutors and police officers applying for a
warrant owe a duty of candor to the court; they nay
nei t her at t enpt to mslead the rmagistrate nor
reckl essly m srepresent facts mat eri al to t he
magi strate's decision to issue the warrant."

US. v. Mrkey, 131 F.Supp.2d 316, D.Conn., 2001. To
denonstrate reckl essness in nmaking of false statenents
in search warrant affidavit, as required to support
Franks hearing, defendant nmust show that officer in
fact entertained serious doubts as to truth of his
al l egations; fact finder may infer reckless disregard
from circunstances evincing obvious reasons to doubt
veracity of allegations. Franks hearing is required
only as to false search warrant affidavit statenent
made by, or reckless disregard which is that of,
affiant; no right to hearing exists when challenge is
to information provided by informant or other source.
Good faith exception to exclusionary rule does not
apply where: (1) issuing magistrate has been know ngly
m sl ed.

State v. Malkin, 722 P.2d 943 (Ak. 1986). " Sear ch
war r ant must be invalidated, & evidence seized
pursuant thereto & nust be suppressed, whenever
supporting af fidavit cont ai ns i ntentiona
m sstatenments, even though remainder of affidavit
provi des probabl e cause for warrant."

Cruse V. State, 584 P. 2d 1141, (Ak., 1978).
"Constitutional protection agai nst warrant | ess
i nvasions of privacy is endangered by conceal nent of
relevant facts from district court issuing search
warrant, as search warrants issue ex parte, & issuing
court must rely wupon trustworthiness of affidavit
before it."

State v. Davenport, 510 P.2d 78, (Ak.,1973). "State &
federal constitutional requirenment that warrants issue
only upon a showi ng of probable cause contains the
inplied mandate that the factual representations in
the affidavit be truthful."
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People v. Reagan, 235 N.W2d 581, 587 (Mch. S C.

1975). "The gravamen of our holding is that, |[|aw
enforcenment processes are conmitted to civilized
courses of action. When m stakes of significant
proportion are made, it is better t hat t he

consequences be suffered than that civilized standards
be sacrificed."

US. v. Thomas, 489 F.2d 664 (1973). "Search warrant
affidavits containing msrepresentations nade wth
intent to deceive nmgistrate are invalid whether or
not the error is nmaterial to show ng probable cause
but i f t he m srepresentations wer e made
unintentionally, the affidavits are invalid only if
the erroneous statenent is material to establishing
probabl e cause."

The Seminal U. S. Suprene Court case of, Mipp v. OChio,
367 U.S. 643 (1961), held that all evidence obtained
by searches & seizures in violation of the Federal
Constitution is inadmssible in a crimnal trial in a
state. Since the Fourth Amendnment's right of privacy
has been declared enforceable against the States
through the Due Process Cause of the Fourteenth, it
is enforceable against them by the sanme sanction of
exclusion as is used against the Federal Government.
Only last year the court itself recognized that the

purpose of the exclusionary rule "is to deter - to
conpel respect for the constitutional guaranty in the
only effectively available way - by renoving the
incentive to disregard it." If the fruits of an

unconstitutional search had been inadm ssible in both
state & federal <courts, this inducement to evasion
woul d have been sooner elim nated. There are those
who say, as did Justice (then Judge) Cardozo, that
under our constitutional exclusionary doctrine "[t]he

crimnal is to go free because the constable has
bl undered. " People v. Defore, 242 N Y., at 21, 150 N
E., at 587. In sone cases this will undoubtedly be the

result. But, as was said in Elkins, "there is another
consideration - the inperative of judicial integrity."
Elkins v. US., 364 US., at 222. The crimnal goes
free, if he nust, but it is the law that sets him
free. Nothing can destroy a governnent nore quickly
than its failure to observe its own |laws, or worse,
its disregard of the charter of its own existence.

State v. Faust, 265 Neb. 845, 660 N.W2d 844 (2003).
An error in admtting or excluding evidence in a
crimnal trial, whether of a constitutional rmagnitude
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or otherwise, is prejudicial unless it can be said
that the error was harm ess beyond a reasonabl e doubt.

As Justice Brandeis, dissenting, said in Onstead v.
US. , 277 US. 438, 485 (1928): "Qur Government is the
potent, the ommipresent teacher. For good or for ill,

It teaches the whole people by its exanple... If the
Governnment becones a |awbreaker, it breeds contenpt
for law, it invites every nman to become a l|law unto
hinself; it invites anarchy."” Having once recognized

that the right to privacy enbodied in the Fourth
Amendnment is enforceable against the States, & that
the right to be secure against rude invasions of
privacy by state of ficers is, t her ef or e,

constitutional in origin, we can no |longer permt that
right to remain an enpty promse. Because it 1is
enforceable in the sane manner & to like effect as
ot her basic rights secured by the Due Process C ause

we can no longer pernmit it to be revocable at the whim
of any police officer who, in the nane of |aw
enforcenment itself, chooses to suspend its enjoynent.
Qur decision, founded on reason & truth, gives to the
individual no nore than that which the Constitution
guarantees him to the police officer no less than
that to which honest |aw enforcement is entitled, &,
to the courts, that judicial integrity so necessary in
the true administration of justice. The judgnent of
the Suprene Court of OChio is reversed & the cause
remanded for further proceedings not inconsistent with
this opinion. Reversed & remanded.*

Since the search warrants were illegal the seizures from
themwere illegal, forcing the State to hide the fact there was a
hearing required by two constitutions that would expose this
f raud. It is no wonder Rom now nmaintains there can never be a
hearing on this matter. It is obvious the State would never w sh
a hearing, which would prove that their know ng, intentional

mal i ci ous, and plain error is so blatant.
In quoting Alaska Crimnal Rule 12(e) Rom fails to nention
that although a "failure by the defendant to raise defenses or

See also appendix #1 U.S. v. Thomas, 489 F.2d 664, (C.A.5.La.,1973); U.S. v. Stanert, 762 F.2d 775,
(C.A.9.Cal.,1985); U.S. v. Luna, 525 F.2d 4, (C.A.6.Mich.,1975); State v. Groff, 323 N.W.2d 204, (Iowa,1982);
State v. Byrd, 568 S0.2d 554, (La.,1990); U.S. v. Hunt, 496 F.2d 888, (C.A.5.Tex.,1974); U.S. v. Lee, 540 F.2d 1205,
C.A.4 (Md.,1976).
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obj ections or to make requests which nmust be nade prior to trial,
at the time set by the court pursuant to section (c), or prior to
any extension thereof made by the court, shall constitute waiver
t hereof, but the court for cause shown nmay grant relief fromthe
wai ver." Haeg believes that the State failing to adhere to their
constitutional duty to inform Haeg of his "unconditioned
opportunity” for a hearing may constitute such cause for relief
in Haeg's failure to ask for such a hearing.

Rom states, "It is irrelevant whether the defendant
personal |y assented to the attorney's tactical decision not to
seek suppression”. It was nearly two weeks from the tinme which

Haeg's property, used to provide a livelihood for his famly, was
seized to the tine he hired his first attorney. Wien Haeg is
guar anteed notice and an unconditioned opportunity for a hearing
"within days, if not hours"’ how does his obtaining an attorney
nearly two weeks after the seizure have any bearing on the States
plain error in not providing notice of the right to a hearing?
In addition Haeg has diligently |ooked for the law, which Rom
refers to, that the constitutional "notice and unconditioned
opportunity” for a hearing will not be supplied if a defendant
has an attorney. Haeg would like to point out that in officia
Al aska Bar Associ ation proceedings, while Haeg's first attorney
Brent Cole was sworn under oath, Cole testified that the State
never provided any notice or opportunity, let alone an
uncondi tioned opportunity, for a hearing to contest the seizure
of Haeg's property, which was being used at the tinme in providing
a livelihood for his famly.

Romcites Beltz v. State, 895 P.2d 513 in his rational that
Haeg "assented" to his attorney's "tactical" decision not to seek
suppr essi on. Rom "tactically" |eaves out that the Court of
Appeals held that if Beltz had asserted that his attorney acted

> See F/V American Eagle v. State, 620 P.2d 657 (Alaska 1980) "[When the seized property is used by its owner in
earning a livelihood, notice & an unconditioned opportunity to contest the state's reasons for seizing the property
must follow the seizure within days, if not hours, to satisfy due process guarantees even where the government
interest in the seizure is urgent."”
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i nconpetently, or there was a showing of good cause for the
defendant's failure to ask for a suppression hearing, or his
claim was under the rubric of plan error that Beltz could have

been held to not have waived his right to suppression. Haeg
stands firmy upon all three exceptions:
1. Haeg unconprom singly asserts that his first attorney,

Brent Cole, was not only inconmpetent but was actively conspiring
with prosecutor Leaders to sabotage his case to help the State
convi ct Haeg and sentence him severely.

2. Haeg has mnmuch nore than good cause for his failure to
seek a suppression hearing - he was never notified of his right
to a suppression hearing - even though the State had an absol ute
duty under two constitutions to do so.

3. The error that has resulted is plain error - straight
and sinple. Haeg's constitutional rights to due process and
agai nst unreasonable searches and seizures were violated by
bl atant perjury on search warrant affidavits in addition to the
procedural constitutional violations in not being given notice
and an unconditioned opportunity for a hearing.

The State never provided notice before risk of injury that
Haeg had a right to a hearing to contest the State's reasons for
sei zure and possession. Never was Haeg given anything in the way
of a civil or crimnal conplaint or notice of forfeiture. The
U.S. Governnent ensures conpliance of this constitutional mandate
with the foll ow ng rul es:

Rule 7(c)(2): "No judgnment of forfeiture may be
entered in a crimnal pr oceedi ngs unl ess the
indictment or the information provides notice that the
defendant has an interest in property that is subject
to forfeiture 1in accordance wth the applicable
statute."

Rule 32.2(a): "A court nust not enter a judgnent of
forfeiture in a crimnal proceeding unless indictnent
or information contains notice to the defendant that

the governnent will seek the forfeiture of property as
part of any sentence in accordance with the applicable
statute."
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None of the affidavits, warrants, or three informations
filed in Haeg's case contained any notice whatsoever that the
State wished or intended to forfeit any of Haeg's property.

The Al aska Constitution's Due Process Cause allows the
State, when it has probable cause to think that a boat has been
used in a fishing violation, to seize the boat wthout prior
notice or an adversarial hearing. Wai ste and the State agree
that the Due Process C ause of the Al aska Constitution requires
a pronpt postseizure hearing upon the seizure of a fishing boat
potentially subject to forfeiture.®

Haeg can see no difference between the seizure of his
ai rplane, which was being used at the tinme to provide for the

livelihood of his famly, and Waiste's fishing boat. Both were
needed to provide virtually the entire income for their
respective famlies during a short "open season”. In Wiiste's

case "the State agree[s] that the Due Process Cause of the
Al aska Constitution requires a pronpt post seizure hearing upon
the seizure of a fishing boat potentially subject to
forfeiture.” Haeg stands on the ground that vyou could
substitute "fishing boat" with "aircraft” when that aircraft is
used by a big ganme guide as the primary means of conducting his
busi ness, which, Ilike Wiste's fishing boat, is simlarly
situated

The Suprene Court of Alaska continues it's opinion in
Waiste v. State with the following: "The State argues
that a pronpt postseizure hearing is the only process
due, both under general constitutional principles and
under this court's precedents on fi shi ng- boat
sei zures. "

Haeg is shocked that Rom not only argues Haeg should be
denied any postseizure hearing let alone a pronpt postseizure
hearing but that he can be denied the notice of a hearing that

% See Waiste v. State, 10 P.3d 1141 (Alaska 2000)
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is his constitutional right. How does Ronis argunment fit in
with the Alaska Supreme Court's holding along with the State
Prosecutions holding that a pronpt postseizure hearing is the
process due both under general constitutional principles and
under the Alaska Suprene Court precedents on fishing boat
sei zures?

Haeg feels the Suprenme Court of Alaska' s continued
observations in Waiste are al so appropri ate:

1. "Waiste argues at length that Al aska |aw does not
require physical seizure of a fishing boat to give a
court jurisdiction to forfeit it. The State, noreover

has inplicitly conceded the issue; its brief says
not hing about in rem jurisdiction. The State notes
instead that, when it seized the boat, it charged

Waiste with a crinme, and that, had he been convicted,
the court could have ordered an in personam forfeiture
of the boat as part of his sentence. In personam
forfeiture, the State argues, citing our opinion in
Rubino v. State, requires "prior seizure of the
items.” That is incorrect. In Rubino, the State did
not contest Rubino's <claim that the in personam
forfeiture of his drift-net was invalid because the
State had never seized the net. Rubi no  thus
establishes no rule of law on the point. The State
cites, and our research reveals, no authority for the
rule that it asserts, nanely that seizure of itens is
required for in personamforfeitures."’

In Haeg's case the State never charged himuntil 8 nonths
after the seizure of his property and was not brought to tria
until another 9 nonths had passed and was not sentenced for
another 2 nmonths — bringing the total anopunt of time Haeg was
illegally deprived of his property before it was illegally
forfeited to 19 nonths. 1In that entire tinme the State continued
to deprive Haeg of his property that was used to provide the
entire livelihood for his famly. It did not need to be seized
for the State to obtain jurisdiction to forfeit it. The State
was able to illegally deprive Haeg of his primary nmeans of
income and thus financially break Haeg before sentencing. The

" See Waiste v. State, 10 P.3d 1141 (Alaska 2000)
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whol e rational behind all this is that there nust be no n stakes
when soneone is deprived in how they put food in their famly's

nout h. Look at what has happened in Haeg's case and you will
see how i nmportant these hearings are.
2. "Preventing continued illegal use. It was the
ultimate forfeiture that would "prevent continued
illicit wuse of the property,” not the nargina

additional period the State would retain the property
if a court granted a seizure following an ex parte

heari ng, rat her t han requiring notice and an
adversarial hearing before granting it. | medi at e
seizure only served the interests in gai ni ng

jurisdiction and preventing flight."

"As Wi ste notes, the State's own policy in comercia
fishing seizures of negotiating the rel ease of vessels
and allowing the owners to resune fishing--and its
willingness in this case to delay Waiste's trial unti

after the fishing season--nake quite inplausible any
suggestion that preventing continued violations is its
imrediate aim in seizing fishing boats before any

hearing."®

"Even if ex parte seizures mght serve an interest in
preventing continued illegal fishing, they do so but
slightly: proceeding ex parte only prevents continued
illegal use for the brief tine between when the State
seizes a boat ex parte and when it could do so after a
hearing. It thus seens unlikely, and the State has
certainly not shown, that ex parte seizures contribute
meani ngfully to preventing continued illegal use of
fishing boats."

3."Avoiding the burden of a hearing. The State alludes
to the "extensive preseizure inquiry" that Wiste's
proposed rule would require. But given the conceded
requirenent of a pronpt postseizure hearing on the
same issues, in the same forum "wthin days, if not
hours,” [t]lhe only burden that the State avoids by
proceeding ex parte is the burden of having to show
Its justification for a seizure a few days or hours
earlier. The interest in avoiding that slight burden
Is not significant." Also in Good it states:
"Requiring the Governnent to postpone seizure until
after an adversary hearing creates no significant
adm nistrative burden. A claimant is already entitled

¥ See Waiste v. State, 10 P.3d 1141 (Alaska 2000)
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to an adversary hearing before a final judgnment of
forfeiture. "’

4. "Oher interests. The State notes that the warrant
under which it seized the boat also authorized it to
seize evidence of crine, and that fishing violators
could, if they received notice before the State seized
their boats, hide or destroy such evidence. But as
Waiste cogently notes, this argunment is plainly
fall acious; nothing bars the State from sinultaneously
executing a warrant to search for evidence and fruits
of a fishing violation, seizing and safeguarding any
such evidence, and notifying the boat's possessors
that it has filed a forfeiture action and that the
court will be holding a hearing on the State's request
to seize the boat before the forfeiture.”

5. "Sunmary. The State's only significant interest in
proceeding ex parte is thus to avoid the risk of
owners renobving or concealing their boats upon
receiving notice of a seizure hearing."

6. "The private interest. The State does not discuss
the private interest at stake, and Waiste is plainly
right that it is significant: even a few days' |ost
fishing during a three-week salnon run is serious, and
due process nandates heightened solicitude when
soneone is deprived of her or his primary source of
i nconme. "'

Haeg would like to note that he was in the air flying the
property and airplane, which were his primary source of incone,
to get ready for clients who were arriving the next norning when
Flight Service called him on the radio at the request of the
State prosecution so they could illegally seize and illegally
retain his property and plane for nineteen nonths. The spring
gui di ng season i s six weeks | ong.

7. "The reduction in the risk of erroneous deprivation.
The State simlarly does not dispute that a preseizure
hearing wll significantly reduce the risk of an
erroneous seizure. As (Good noted, "[t]he practice of
ex parte seizure ... creates an unacceptable risk of
error." Indeed, for the State to argue otherwise in

? See Good, 510 U.S. at 59, 114 S.Ct.492.
' See Waiste v. State, 10 P.3d 1141 (Alaska 2000)
' See court record & Trooper Godfrey's report
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this case would be to risk |ooking foolish, given AAG

Nel son's significant error in thinking Big Creek a

sal non-spawni ng stream It is not surprising that the

magi strate who issued the seizure warrant did not, in

an ex parte hearing, happen to notice and correct that

error sua sponte. As Justice Frankfurter observed,

"fairness can rarely be obtained by secret, one-sided

determ nation of facts decisive of rights.... No

better instrunent has been devised for arriving at

truth than to give a person in jeopardy of serious

| oss notice of the case against him and opportunity to

neet it." As the Good Court noted, noreover, the

protection of an adversary hearing "is of particular

I nportance [in forfeiture cases], where the Governnent

has a direct pecuniary interest in the outcone.""”

It is not surprising in Haeg's case that Magi strate Mirphy
did not notice and correct the perjury of Trooper G bbens during
the ex parte issuance of the seizure warrants. She would have
had to plot out the GPS coordinates and why should she when
Trooper G bbens swore, under penalty of perjury, that they were
correct and also swore that he was highly experienced with the
area — including hunting and trapping personally in the area. It
was understandable Magistrate Mirphy would rely on this
prof essional Troopers affidavits and not know he had lied so he
could claim the sites he investigated were in the Gane
Managenent Unit where Haeg guides for a livelihood and not in
the Gane Managenent Unit where Haeg was asked by the State to
hel p conduct the Wl f Control Program and where Haeg has never
been licensed to guide. Trooper G bbens clains were nearly 20
mles off and all the sites he investigated were in fact even
closer to a third Gane Mnagenent Unit than to the one Haeg
guided in. Haeg asks this — how likely is it that a highly
experienced Trooper would be "accidentally" off by alnost 20
mles and two GW s in the only direction possible so to claim
the conduct he alleges of Haeg was to benefit Haeg's guiding
operation? How likely is it he would still be "m staken"” after

he and prosecutor Scot Leaders recorded two people, one a Master

12 See Waiste v. State, 10 P.3d 1141 (Alaska 2000)
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Al askan Big Gane Guide and the other a retired U S. Airforce F-
15 pilot and instructor, telling them the sworn affidavits in
whi ch Trooper G bbens clained this were absolutely false? How
likely is it Trooper G bbens would then subsequently testify,
agai n under penalty of perjury but now in front of a judge and
jury, to the very sane lies, when asked by prosecutor Leaders?
How | i kely would it be that prosecutor Leaders would accept this
perjury as the truth, knowing full well it is perjury? How
likely is it that Judge Murphy would then use the perjury that
the sites investigated were in Haeg's guide area to justify, on
the official court record, an extrenely harsh sentence? How
likely is it that Trooper G bbens, only after Haeg has been
convicted and sentenced, now wholeheartedly and wunabashedly
agrees, in witing, that none of the sites he investigated were
in the Gane Managenent Unit that Haeg guides in, as he had
testified they were under oath? To say that Haeg is concerned
would be the understatenent of Haeg's life - when everything
Haeg and his wife have built together is wapped up in the
| odge, business, airplane, and other property that has been
illegally taken from them by a conspiracy between Troopers,
prosecutors, and Haeg's own attorneys.

Could the rational of the US. Suprene Court in Good
possi bly be correct — that the hundreds of thousands of dollars
that the State Troopers and prosecutors have stripped from Haeg
and his famly to be placed in the State's coffers be the
notivation for their illegal conduct? Did the State need a nice
new plane to supplement their tired and aging fleet? O did
several overworked and underpaid Troopers and prosecutors need a
nationally publicized case to justify well-deserved and overdue
pronotions?

Haeg is curious where the "ensenble of procedural rules"” is
that "bounds the State's discretion to seize vessels and limts
the risk and duration of harnful errors” that the Al aska Suprene
Court refers to. Haeg has yet to discover any rules that the
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State prosecution, according to prosecutors Leaders and Rom
cannot throw in the trash at will. Haeg is curious what good
this "ensenble" is that the Al aska Suprene Court touts when it
is nothing nore than w ndow dressing for the prosecution to
i gnor e.

Haeg wonders just how a judge or magistrate can neke a
"neutral” determi nation of "probable cause" when the Troopers
can lie and perjure thenselves at wll to the judge or
magi strate in an "ex parte", or one-sided hearing. Haeg w shes
he could testify at such a one-sided hearing or even a two-sided
hearing. But, as Rom so appropriately and succinctly points out,
Haeg "waived" this opportunity because he apparently "forgot to
ask for it". Maybe the constitutional "notice" Haeg received of
his "unconditioned opportunity" for such participation in a
hearing was sent from the State prosecution's crystal ball to
Haeg's crystal ball and Haeg's crystal ball had bad reception
due to overcast skies. O maybe Haeg forgot to take his crysta
ball with as he was out trying to rustle up sone grub for his
wife and two kids, ages 3 and 6, because his prinmary neans of

doing so had been illegally taken away from him through perjury
and a 12 nenber strong multi-jurisdictional assault team in body
armor conplete with air cover provided by a mllion-dollar

French A-Star helicopter. Mre |likely Leaders and Rom t hought it
appropriate to require Haeg to guess he mght find his
constitutionally guaranteed "notice" to his "unconditioned
opportunity” for a hearing in "days if not hours" in the
hundreds of thousands of pages of |aw. Leaders and Rom probably
figured Haeg nust have lots of spare tine after the State
prosecution had relieved Haeg of the tools he depended on to put
food on the table.

Haeg is curious why the Al aska Suprene Court nakes such a
big deal out of the fact that the search warrant affidavit in
Wai ste, because it cited the statutes under which the State can
forfeit a vessel, justified seizure. Haeg can prove absolutely
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that the State doesn't need to provide any such notice by
warrant, affidavit, hearing, or any notice whatsoever of their
right or intent to forfeit property before they can justify
sei zure and possession for years. Haeg can prove the State can
even comit intentional and blatantly msleading perjury to
obtain the nultiple search warrants required. Haeg wonders why
the State even bothers to obtain perjured search warrants before
sei zi ng, r et ai ni ng, and forfeiting property that Al askan
citizens use to provide a livelihood for their famlies. Haeg
wagers the State could double their revenue intake if they
di spensed with such unneeded and tine-consuming formalities as
perjured affidavits or illegal warrants.

Haeg thinks the Alaska State Troopers and prosecutors
must have took this 1990 menmo to heart, in which the US.
Attorney GCeneral wurged an increase in forfeitures: "W nust
significantly increase production to reach our budget target.
Failure to achieve the $470 million projection would expose the
Departnment's forfeiture program to criticism and wundern ne
public confidence in our budget projections. Every effort nmnust
be made to increase forfeiture incone during the remaining three
nmont hs of 1990."

Haeg al so wonders why the Al aska Suprene Court woul d think
the State prosecution nust allow release of a vessel on bond.
Si xteen nonths into the illegal seizure Haeg attenpted to bond
his aircraft out thru notion after paying for a very expensive
certified appraisal. Prosecutor Leaders opposed this notion,
stating under penalty of perjury that if Judge Mirphy |et Haeg
bond the plane out she would be "usurping executive authority.""
Magi strate Murphy was so taken with this opposition she didn't
even bother to issue a ruling on Haeg's notion, even after Haeg
had to formally ask her to do so, in absolute and conplete

13 See court record
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conpliance with Rule 42(h), which states, "the court SHALL rule
pronptly on ALL notions".

Agai n Haeg wonders where the "ensenble of procedural rules”
that "bounds the State's discretion to seize vessels and limts
the risk and duration of harnful errors”™ is that the Al aska
Suprene Court seens so proud of. Haeg | ooks and keeps on | ooking
but can't seemto find this "ensenble" anywhere. Haeg thinks it
nmust be true what ALL Haeg's attorneys (paid nearly $80, 000. 00)
have told him — "perjury by Troopers and prosecutors don't
matter".

8. "Where the object seized is capable of use in non-
prohibited activity, the party seizing the object nust
file a libel in rem against the object and prove by
the weight of evidence that the object was an
i npl ement of ganbling in the context in which it was
seized. This is necessary in order to perfect the
seizure and forfeiture. It is the sane type of
procedure followed in admiralty practice where a ship
Is treated as a person for purpose of suit. Because
the forfeiture action is a action in rem separate
from any crimnal action brought in conjunction wth
the seizure, no prior conviction of the alleged owner
is needed to sustain the action, and it can be
mai nt ai ned where the owner has been acquitted of the
crime charged.""

Haeg wonders why the Al aska Suprene Court would think that
the party seizing an object nust file a libel in rem agai nst an
object if the object can be used in non-prohibited activity so
that seizure and forfeiture can be perfected. According to
prosecutors Leaders and Romit is certainly not so — any object
can be seized and forfeited without anything filed against it.

As a general rule, forfeitures are disfavored by |aw, and
thus forfeiture statutes should be strictly construed against the
government.” Also, in Millane v. Central Hanover Bank, 339 U.S.
306, (1950), the U. S. Suprene Court set the standard for notice:

1 See U.S. v. Three Thousand Two Hundred Thirty-Six Dollars, 167 F.Supp. 495, 497-98 (D.Alaska 1958).
> See F/V American Eagle v. State, 620 P.2d 657 (Alaska 1980) & One Cocktail Glass v. State, 565 P.2d 1265
(Alaska 1977).
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"An elenentary and fundanental requirenment of due
process in any proceeding which is to be accorded
finality is notice reasonably calcul ated under all the
circunstances to apprise interested parties of the
pendency of the action and afford them an opportunity

to present their objections ... The notice nust be of
such a nature as reasonably to convey the required
information ... and it must afford a reasonable tine

for those interested to nmke their appearance...But

when notice is a person's due, process which is a nere

gesture is not due process.”

The U.S. Suprene Court has held that it is unconstitutiona
to require a litigant who has not received notice to file a
verified answer in order to vacate a default judgnent:

"[A] judgnent entered w thout notice or service is

constitutionally infirm... Were a person has been
deprived of property in a manner contrary to the nost
basic tenets of due process, "it is no answer to say

that in his particular case due process of |aw would
have led to the sanme result because he had no adequate
defense wupon the nerits." Coe v Arnour Fertilizer
Works, 237 U S. 413 (1915). Peralta v Heights Mdica
Center, Inc., 485 U S. 80 (1988)."

How can Rom cl aim Haeg has no standing to require
the State prosecution return of illegally taken
property when the U 'S, Suprene Court absolutely holds
the otherw se? Especially since if Haeg woul d have been
provi ded due process in the first place his property,
used to provide a livelihood, could never have been
t aken?

US. Suprene Court Justice Harlan, concurring in
Sni adach v. Fanmily Finance Corp., 395 U S. 337 (1969)
stated, "I think that due process is afforded only by
the kinds of "notice" and "hearing" which are ainmed at
establishing the validity, or at |east the probable

validity, of the underlying claim against the alleged
debtor before he can be deprived of his property or
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its unrestricted use. | think this is the thrust of
the past cases in this Court."'

The Suprene Court of Alaska in Etheredge v. Bradley,
502 P.2d 146 Al aska 1972 quoted the U.S. Suprene Court
i n Sniadach "Were the taking of one's property is so

obvious, it needs no extended argunment to conclude
that absent notice and a prior hearing ... this
pr ej udgnent gar ni shnment procedure vi ol ates t he

fundanental principles of due process.""

The Suprene Court of Alaska also nentioned the U S
Suprenme Court decision in Gldberg v. Kelly, "The
extent to which procedural due process nust be
afforded the recipient is influenced by the extent to
which he may be 'condemmed to suffer grievous |oss,"

and depends upon whether the recipient's interest
in avoiding that |loss outweighs the governnental
I nt er est in summary adjudication. Accordingly, ...
‘consideration of what procedures due process nmay
require under any given set of circunstances nust
begin with a determnation of the precise nature of
the governnment function involved as well as of the
private i nt erest t hat has been affected by

governmental action.'"'"™

Justice Steward in, Fuentes v. Shevlin, 407 U S. 67

said, "For nore than a century the central meaning of
procedural due process has been clear: 'Parties whose
rights are to be affected are entitled to be heard

and in order that they may enjoy that right they nust
be notified." ... It is equally fundanental that the
right to notice and an opportunity to be heard 'nust
be granted at a neaningful time and in a meani ngful

manner.'...""

Consti tuti onal inmplications of the quasi-crimnmnal
nature of forfeitures

All forfeiture actions, whether they are denom nated
"civil" or "crimnal" forfeitures, are "quasi -
crimnal” in nature, and therefore require many of the
constitutional procedural safeguards guaranteed to
defendants in crimnal cases.

' See, e. g., Mullane v. Central Hanover Trust Co., 339 U.S. 306, 313 (1950).

' Sniadach v. Family Fin. Corp., 395 U.S. 337, 342, 89 S.Ct. 1820, 1823, 23 L.Ed.2d 349, 354 (1969)
'8 Goldberg v. Kelly, 397 U.S. 254, 262-263, 90 S.Ct. 1011, 1018, 25 L.Ed.2d 287, 296 (1970)

" Fuentes v. Shevlin, 407 U.S. 67, 92 S.Ct. at 1989, 32 L.Ed.2d at 564.
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[ Plroceedings instituted for the purpose of declaring
the forfeiture of a man's property by reason of
of fenses conmtted by him though they nmay be civil in

form are in their nature crimnal. These are the
penalties affixed to the crimnal acts, the forfeiture
sought by this suit being one of them... The [case],
t hough technically a civil proceeding, is in substance
and effect a crimnal one.... As, therefore, suits for

penalties and forfeitures incurred by the comr ssion
of offenses against the law, are of this quasi
crimnal nature, we think that they are wthin the
reason of crimnal proceedings for all the purposes of
the fourth amendment of the constitution.

One 1958 Plynmouth Sedan v _Commponweal th of Pennsyl vani a,
380 U. S. 693, 697-98 (1965), quoting Boyd v U.S., 116
U.S. 616, 633-34 (1886).

In addition to the Fourth Anendnent's search and
seizure clause, the U'S. Suprene Court has extended
several other constitutional rights recognized in
crimnal cases to all forfeiture actions-civil or
crimnal.

These include: the Fifth Amendnent's privil ege agai nst
self-incrimnation, US v US Coin & Currency, 401
US 715 (1971); and the Sixth Anmendnment's speedy
trial guarantee, which has been read in through the
Fifth Amendnent's due process clause. U.S. v. $8,850,
461 U.S. 555 (1983).

The police power pernmts the taking of life, liberty
and property, but only with due process of law At a
mninmum |ike statutes inposing crimnal penalties,

forfeiture statutes nust be strictly construed in
favor of the claimant. Forfeiture statutes should be
construed "in a manner favorable to the person whose
property is to be seized as is consistent with the
fair principles of interpretation.™ District of
Colunbia v. One 1981 Datsun 200SX, 115 D. Wsh. L.
Rptr. 645 (April 2, 1987) (D.C. Super. C., Burgess,
J.), quoting State v. 1979 Pontiac Trans Am 98 N.J.
474, 487 A . 2d 722, 726 (1985).

Constitutional defenses: suppression of evidence

Al t hough  not technically a defense, winning a
suppression notion often rmakes it difficult to
i npossible for the government to prevail at trial. In
forfeiture cases the Fourth Anmendnment may be used to
suppress evidence in the same manner as it is used in
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crim nal cases. One 1958 Pl ynout h Sedan V.
Commonweal th of Pennsylvania, 380 U. S. 693 (1965). The
entire body of search and seizure |aw is applicable.

Deni al of speedy trial

In US. v. $8,850, 461 U S 555 (1983), the U.S.
Suprene Court held that the four factor bal ancing test
of Barker v. Wngo, 407 US. 514 (1972), wused to
determ ne when delay of the trial in crimnal cases
violates the accused's rights to a speedy trial, is
the test to be wused in determning when delay in
forfeiture cases violates the Due Process clause. The
four factors set out by Barker v Wngo and $8850 are:
"length of delay, the reason for the delay, the
defendant's assertion of his right, and prejudice to
t he defendant." $8850 at 565.

Al though the delay challenged in $8850 was the delay
between the seizure and the filing of a forfeiture
conplaint, it has been held that the Barker v Wngo
factors also apply to delay between the filing of the
action and the trial.

To require pronmpt filing of a forfeiture action but
allow indefinite postponenent of the trial would
reduce the filing requirenent to a nullity. Under the
Barker test, which we think applies to the hol ding of
the forfeiture trial as well as to the filing of the
action, there is a due process violation at sone
poi nt .

US v. Banco Cafetero Pananm, 797 R2d 1154 (2d Cr.
1986) .

[TIhere has been no wuniformty in deciding what
constitutes a reasonable length of tine. Delays of
five nmonths, U.S. v One 1973 Buick Riviera, 560 F. 2d
897 (8th Cir. 1977), and nine nonths, US. v One 1972
Wod, 19 Foot Custom Boat, 501 R2d 1327, 1329 (5th
Cr. 1974) have been deened reasonable. GCenerally a
majority of the circuits have held that a delay of
nore than one year is unreasonable. States Marine
Lines, Inc. v Schultz, 498 F .2d 1146 (4th Gr. 1974)

A nunber of f eder al circuits have inposed a
requi rement of a post-restraining order probable cause
hearing in order to preserve the constitutionality of
the statute. In U.S. v Crozier, 674 F2d 1293 (9th GCr.
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1982) the Ninth Crcuit vacated an ex pane restraining
order, hol ding that

Even when exigent circunstances permt an ex pane
restraining order, the governnent nmay not wait until
trial to produce adequate grounds for forfeiture.

Post - sei zure probabl e cause determ nati ons

The anount of process "due" wunder the Due Process
Cl ause increases with the severity of the deprivation.
Nunmerous law review articles in recent years have
argued that the denial of a right to a post-seizure
probable cause hearing 1is unconstitutional. See
Strafer, End-Running the Fourth Anendnent: Forfeiture
Sei zures of Real Property Under Admralty Process, 25
Aner . Crim L. Rev. 59 (1987); Not e, Crim nal
Forfeiture and the Necessity for a Post-Seizure
Hearing: Are CCE and RICO Rackets for the Governnent ?,
57 St. Johns L. Rev. 776-804 (Summer 1983); Kandar as,
Due Process and Federal Property Forfeiture Statutes:
The Need for Immediate Post-Sei zure Hearing, 34
Sout hwestern L.J. 925 (1981).

Lack of notice

Wher e t he property was forfeited wi t hout
constitutionally adequate notice to the clainmant, the
courts nust provide relief, either by vacating the
default judgnment, or by allowng a collateral suit.
See Sequin v Eide, 720 F2d 1046 (9th Cr. 1983), on
remand after judgnent vacated, 462 U. S 1101,103 S. C
2446 (1983); Wren v Eide, 542 F2d 757 (9th Cr
1976). Menkarell v. Bureau of Narcotics, 463 F2d 88
(3rd Cir. 1972); Jaekel v US., 304 F Supp. 993
(S.D.N.Y 1969); dup v US., 523 F2d 557, 560 (8th
Cr. 1975).

In the past there was sone authority for the
proposition that, even when clainmants are deprived of
due process by forfeiture of their property wthout
notice, they have to show that they have a neritorious
defense in order to get relief. See, e.g., Cepulonis v
US., 543 F. Supp. 451 (E.D.N. Y 1982) (where cl ai mant
was deprived of due process for failure to receive
notice of forfeiture, he was only entitled to nom na
damages where he could not show he had a neritorious
defense.) However, that case was overruled by the
Suprene Court in Peralta v Heights Medical Center,
Inc., 485 U. S. 80, (1988). Peralta held that:
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[I]t is not denied by appellee that under our cases, a
j udgnent entered wthout notice or service is
constitutionally infirm

The Texas courts nevertheless held, as appellee urged
them to do, that to have the judgnent set aside,
appellant was required to show that he had a
nmeritorious defense, apparently on the ground that
w thout a defense, the sane judgnent would again be
entered on retrial and hence appellant had suffered no
harm from the judgenent entered w thout notice. But
this reasoning is untenable. As appellant asserts, had
he been given notice of the suit, he mght have
I npl eaded the enpl oyee whose debt had been guaranteed,
wor ked out a settlenent, or paid the debt. He would
al so have preferred to sell his property hinself in
order to raise funds rather than suffer it being sold
at a constable's auction.

Where a person has been deprived of property in a
manner contrary to the nobst basic tenets of due
process, "it is no answer to say that in his
particular case due process of law would have led to
the sane result because he had no adequate defense
upon the nerits."” Coe v. Arnmour Fertilizer Wrks, 237
US 413, 35 S. C. 625, 629, 59 L. Ed. 1027 (1915).
As we observed in Arnstrong v. Manzo, 380 U. S. 545,
552 (1965), only "wip[ing] the slate clean ... would
have restored the petitioner to the position he would
have occupi ed had due process of |aw been accorded to
him in the first place." The Due Process  ause
demands no less in this case. Peralta, supra, 108 U S
at 898-99, 900.

Haeg has exhaustively researched the procedure for crimnal
forfeiture in Al aska and has arrived at the follow ng:

1. There is no mention of any forfeiture proceeding in the
Al aska Rules of Crimnal Procedure, as there are in the Federa
Rules of Crim nal Procedure. For reference the pertinent federal
rules are as foll ows:

Rule 32.2. Crimnal Forfeiture (a) Notice to the
Def endant. A court nust not enter a judgnment of
forfeiture in a crimnal proceeding unless the
indictment or information <contains notice to the
def endant that the governnent will seek the forfeiture
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of property as part of any sentence in accordance wth
the applicable statute.

(b) Entering a Prelimnary Order of Forfeiture.

(1) I'n CGeneral. As soon as practicable after a verdict
or finding of guilty, or after a plea of qguilty or
nolo contendere is accepted, on any count in an
indictment or information regarding which crimnal
forfeiture is sought, the court nust determ ne what
property is subject to forfeiture under the applicable
statute. | f the governnent seeks forfeiture of
specific property, the court nust determ ne whether
the governnment has established the requisite nexus
between the property and the offense. If the
governnment seeks a personal noney judgnent, the court
nmust determ ne the anount of noney that the defendant

wll be ordered to pay. The court's determ nation may
be based on evidence already in the record, including
any witten plea agreement or, if the forfeiture is

contested, on evidence or information presented by the
parties at a hearing after the verdict or finding of
guilt.

2. Rule 54, Al aska Rules of Criminal Procedure states:
"Process in all crimnal actions in the superior court

shall be issued, and return thereon made, in the
manner prescribed by Rule 4, Rul es  of G vil
Procedure.” (Rule 1, District Court Rules of Crimnal
Procedure states: "Werever practicable the Rules of
Crimnal Procedure shall apply to crimnal actions
within the jurisdiction of the district courts.”™ [No

ref erence what soever to forfeiture])

3. Rule 4, Alaska Rules of Civil Procedure states, in
pertinent part: " Process.

(a) Summons - Issuance. Upon the filing of the
conplaint the clerk shall forthwith issue a summobns
and deliver it to the plaintiff or the plaintiff's
attorney, who shall cause the summobns and a copy of
the conplaint to be served in accordance with this
rule. Upon request of the plaintiff separate or
addi ti onal surmonses shal | i ssue agai nst any
def endant s.

(b) Summons - Form
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(1) The sunmons shall be signed by the clerk, bear the
seal of the court, identify the court and the parties,
be directed to the defendant, and state the nanme and
address of the plaintiff’s attorney or the plaintiff’s
nane and address if the plaintiff is unrepresented. It
shall also state the tine within which the defendant
nmust appear and defend, and notify the defendant that
failure to do so will result in judgnment by default
agai nst the defendant for the relief demanded in the
conplaint. The sumobns nust also notify the defendant
that the defendant has a duty to inform the court and
all other parties, in witing, of the defendant’s or
defendant’s attorney’s «current nmailing address and
t el ephone nunber, and to inform the court and all
ot her parties of any changes, as set out in Cvil Rule

5(i ).

(2) The summons nust be on the current version of the
summons form devel oped by the adm nistrative director
or a duplicate of the court form A party or attorney
who Jlodges a duplicate certifies by lodging the
duplicate that it conforns to the current version of
the court form

(c) Methods of Service - Appointnents to Serve Process
- Definition of Peace Oficer.

(1) Service of all process shall be nmade by a peace
officer, by a person specially appointed by the
Comm ssioner of Public Safety for that purpose or,
where a rule so provides, by registered or certified
mai | .

(2) A subpoena may be served as provided in Rule 45
W t hout special appoi ntnent.

(3) Special appointnents for the service of al
process relating to renedies for +the seizure of
persons or property pursuant to Rule 64 or for the
service of process to enforce a judgnment by wit of
execution shall only be made by the Conm ssioner of
Public Safety after a thorough investigation of each
applicant, and such appoi ntnent nay be nmade subject to
such conditions as appear proper in the discretion of
the Comm ssioner for the protection of the public. A
person so appointed nust secure the assistance of a
peace officer for the conpletion of process in each
case in which the person my encounter physical
resi stance or obstruction to the service of process.
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Rule 64, Alaska Rules of Cvil Procedure states:
Sei zure of Person or Property.

At the commencenent of and during the course of an
action, all renedies providing for seizure of person
or property for the purpose of securing satisfaction
of the judgnent ultinately to be entered in the action
are available wunder the circunstances and in the
manner provided by law existing at the tinme the renedy
I's sought. The renedies thus available include arrest,
attachnment, garnishnent, replevin, sequestration, and
ot her corresponding or equivalent renedies, however
designated and regardl ess of whether by |aw the renedy
is ancillary to an action or nust be obtained by an
i ndependent action. (Adopted by SCO 5 Cctober 9, 1959)

Rule 89, Alaska Rules of Cvil Procedure st ates:
Att achnent .

(a) Prejudgnent Attachnent; Availability. After a
civil action is commenced, the plaintiff may apply to
the court to have the property of the defendant
attached under AS 09.40.010 -- .110 as security for
satisfaction of a judgnment that nay be recovered. The
court may issue the wit of attachnment in accordance
with the provisions of this rule. However, no wit nay
be issued unless the plaintiff has provided a witten
undertaking with sufficient sureties as ordered by the
court.

Any party bringing a claim against another party may
utilize prejudgnment attachnment procedures and is
considered a plaintiff for purposes of this rule.

(b) Mdtion and Affidavit for Attachnment. The plaintiff
shall file a motion with the court requesting the wit
of attachment, together with an affidavit show ng:

(1) That the action is one upon an express or inplied
contract for the paynent of noney, and the facts and
circunstances relating thereto; and

(2) That the sum for which the attachnment is asked is
an existing debt due and owng from the defendant to
the plaintiff, over and above all |egal setoffs and
count ercl ai s, and the facts and circunstances
relating thereto; and
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(3) That the paynent of such debt has not been secured
by any nortgage, lien or pledge upon real or persona
property, or if so secured, that the value of the
security (specifying its value) is insufficient to
satisfy any judgnent that may be recovered by the
plaintiff in the action; and

(4) That the attachnment is not sought nor the action
prosecuted to hinder, delay, or defraud any other
creditor of the defendant; and

(5) That the plaintiff has no information or belief
that the defendant has filed any proceedi ng under the
Nat i onal Bankruptcy Act or has nmade a (general
assignment for the benefit of creditors, or, if any
such proceeding has been term nated, that the claim of
the plaintiff was not discharged in such proceedi ng.

(c) Notice of Mdtion; Pre-Attachment Hearing. Except
as section (m provides, the court may issue the wit
of attachnment only after:

(1) The defendant is served with notice of the notion
and a copy of the affidavit; and

(2) The defendant is given an opportunity for a
judicial hearing to determne the necessity of and
justification for the prejudgnent attachnment of the
property. The hearing shall be held not Iess than
three (3), nor nore than seven (7) business days
(exclusive of Saturdays, Sundays and |egal holidays)
after the service of the notice of notion upon the
def endant .

(3) The hearing shall be held before the court on the
days specified and shall take precedence over al

other matters not of a simlar nature pending on that
day. If the defendant does not appear at the hearing,
In person or by counsel, the court, wthout taking
further evi dence, shal | i mredi ately or der t he
prejudgnent attachnment of the property. The hearing
shall be conducted in conformty wth Gvil Rule 77,
except where the provisions of Rule 77 conflict wth

the specific requirenents of the instant rule, in
whi ch case, the requirenents of the instant rule shall
control

(d) Hearing; Burden of Proof. At the hearing the court
shal | require the plaintiff to establish by a
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preponderance of the evidence the probable validity of
the plaintiff's claimfor relief in the action and the
absence  of any reasonable probability that a
successful defense can be asserted by the defendant.

(e) Issuance of Wit. If at the hearing the court
finds that the plaintiff has nmet his burden of proof
set forth in section (d) of this rule, the court shall
order that a wit of attachnment be issued unless the
def endant posts security as provided in section (j).
The wit shall be directed to a peace officer and
shall require the peace officer to attach and safely
keep property of the defendant not exenpt from
execution sufficient to satisfy the plaintiff's demand
(the amount of which shall be stated in conformty
with the complaint), together with costs and expenses.
Several wits may be issued at the sane tine and
delivered to different peace officers, provided the
total anount of the several wits does not exceed the
plaintiff's claim Additional wits my be issued
where previous wits have been returned unexecuted, or
executed in an anount insufficient to satisfy the full
anount of the plaintiff's claim

(f) Execution of Wit. The peace officer shall execute
the wit wthout delay, as follows:

(1) Real property shall be attached by leaving a
certified copy of the wit with the occupant of such
property, or if +there be no occupant, then in a
conspi cuous place on such property.

(2) Personal property capable of manual delivery to
the peace officer, and not in the possession of a
third party, shall be attached by the peace officer by
taking it into custody.

(3) Oher personal property shall be attached by
|l eaving a certified copy of the wit, and a notice
specifying the property attached, wth the person
havi ng possession of same, or if it be a debt, then
with the debtor

(g) New or Additional Undertaking. The court at any
time may require the giving of a new or additional
undertaking to protect the interests of the defendant,
the peace officer, or any party who intervenes, if
good reason is shown that a new or additional bond is
necessary.
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(h) Sureties on Undertaking. The qualifications of
sureties and their justification shall be as
prescri bed by these rules.

(i) Return by Peace Oficer. The peace officer shall
note upon the wit of attachnment the date of its
receipt. Wien the wit has been executed, the peace
officer shall pronptly return it to the clerk with the
officer's proceedings endorsed thereon, including a
full inventory of any property attached. If the wit
cannot be executed, the peace officer shall pronptly
return it to the clerk stating thereon the reasons why
it could not be executed.

(j) Defendant's Security. No wit of attachnent may
I ssue, or the peace officer shall redeliver to the
def endant any property seized pursuant to the hearing,
when the defendant provides a witten undertaking wth
sufficient sureties as ordered by the court. The court
may take into account a defendant's indigency, and
may, in its discretion, permt the defendant to
establish security by nmeans other than the posting of
bonds or the provision of a witten undertaking. Such
alternative means may include an installnment paynent
arrangenent or any other nmnechanism which the court

deens just.

(k) Wages of Defendant. No part of the defendant's
wages shall be attached prior to entry of fina
j udgment except as permtted under 15 U S.C. 8 1673
AS 09.38.030 -- 09.38.050, AS 09.38.065 and AS
09. 40. 030.

(1) Garnishee Proceedi ngs.

(1) Order of Appearance -- Service. \Wen a person is
ordered to appear before the court to be exam ned as
to any property or debt held by the person bel onging
to a defendant, such person shall be known as the
garni shee. The order shall state the time and place
where the garnishee is to appear, shall be served upon
the garnishee and return of service made in the nmanner
provi ded for service of summons and return thereof in
Rul e 4.

(2) Failure to Appear -- Default. Wen a garnishee
fails to appear in conpliance with the order, the
court on notion nmay conpel the garnishee to do so.
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(3) Discovery. After entry of the order nentioned in
subsection (1), plaintiff my wutilize the rules of
di scovery wunder the supervision of the court wth
respect to all matters relating to property of the
defendant believed to be in the possession of the
garni shee. The consequences of the garnishee's failure
or refusal to nmake discovery shall be governed by
t hese rul es.

(4) Trial of Issues of Fact. Issues of fact arising
between the plaintiff and the garnishee shall be
resolved and disposed of in accordance wth these
rules as in the case of issues of fact arising between
plaintiff and defendant. Wtnesses, including the
def endant and garni shee, may be required to appear and
testify as upon the trial of an action.

(5) Judgnent Against Garnishee. If it shall be found
that the garnishee, at the tinme of service of the wit
of attachment and notice, had any property of the
defendant liable to attachnment beyond the anount
admtted in the garnishee's statenment, or in any
anount if a statenent is not furnished, judgnment my
be entered against the garnishee for the value of such
property in noney. At any time before judgnment, the
garnishee my be discharged from Iliability by
delivering, paying or transferring the property to the
peace officer.

(6) Order Restraining Garnishee. At the time of the
application by plaintiff for the order provided for in
subsection (1), and at any time thereafter and prior
to the entry of judgment against the garnishee, the
court may enter an order restraining the garnishee
from paying, transferring, or in any nanner disposing
of or injuring any of the property of the defendant
alleged by the plaintiff to be in the garnishee's
possession or control, or owing by the garnishee to
the defendant. Disobedience of such order my be
puni shed as a contenpt.

(7) Execution. Execution nmy issue upon a judgnent
against a garnishee as upon a judgnent Dbetween
plaintiff and defendant, and costs and disbursenents
shall be allowed and recovered in |ike manner.

(m Ex Parte Attachnments. The court may issue a wit
of attachnment in an ex parte proceedi ng based upon the
plaintiff's nmotion, affidavit, and undertaking only in
the follow ng extraordinary situations:
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(1) When Defendant Non-Resident. In an action upon an
express or inplied contract against a defendant not
residing in the state, the court may issue an ex parte
wit of attachnent only when necessary to establish
jurisdiction in the court. To establish necessity, the
plaintiff nust denonstrate that personal jurisdiction
over the defendant is not readily obtainable under AS
09. 05. 015.

(2) I'mm nence of Defendant Avoiding Legal Obligations.
The court nay issue an ex parte wit of attachnment if
the plaintiff establishes the probable validity of the
plaintiff's claim for relief in the main action, and
If the plaintiff states in the affidavit specific
facts sufficient to support a judicial finding of one
of the follow ng circunstances:

(i) The defendant is fleeing, or about to flee, the
jurisdiction of the court; or

(ii) The defendant 1is concealing the defendant's
wher eabouts; or

(i1i1) The defendant is causing, or about to cause, the
defendant's property to be renoved beyond the limts
of the state; or

(iv) The defendant is concealing, or about to conceal,
convey or encunber property in order to escape the
defendant's | egal obligations; or

(v) The defendant is otherw se disposing, or about to
di spose, of property in a nmanner so as to defraud the
defendant's creditors, including the plaintiff.

(3) Defendant's Waiver of R ght to Pre-Attachnent
Hearing. The court may issue an ex parte wit of
attachment if the plaintiff establishes the probable
validity of the plaintiff's claim for relief in the
main action, and if the plaintiff acconpanies the
affidavit and notion with a docunent signed by the
defendant voluntarily, knowingly and intelligently
wai ving the constitutional right to a hearing before
prejudgnent attachnment of the property.

(4) The CGovernnent as Plaintiff. The court nmay issue
an ex parte wit of attachnment when the notion for
such wit is nmade by a governnent agency (state or
federal), provi ded t he governnment-plaintiff
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denonstrates that such ex parte wit is necessary to
protect an inportant governnental or general public
I nt erest.

(n) Execution, Duration, and Vacation of Ex Parte
Wits of Attachnment. Wen the peace officer executes
an ex parte wit of attachnment, the peace officer
shall at the sane tine serve on the defendant copies
of the plaintiff's affidavit, notion and undertaking,
and the order. No ex parte attachnment shall be valid
for nore than seven (7) business days (exclusive of
Sat urdays, Sundays, and |egal holidays), unless the
def endant waives the right to a pre-attachnent hearing
i n accordance with subsection (m (3) of this rule, or
unless the defendant consents in witing to an
additional extension of time for the duration of the
ex parte attachnent, or the attachnment is extended,
after hearing, pursuant to section (e) of this rule
The defendant may at any tinme after service of the
wit request an energency hearing at which the
defendant may refute the special need for the
attachment and validity of the plaintiff's claim for
relief in the main action.

(o) Discharge of Attachnent Were Perishable Goods
Have Been Sold. Wenever the defendant shall have
appeared in the action, the defendant may apply to the
court for an order to discharge the attachnment on
peri shabl e goods whi ch have been sold. |If the order be
granted, the peace officer shall deliver to the
defendant all proceeds of sales of perishable goods,
upon the giving by the defendant of the undertaking
provided for in section (j).

(p) Duration and Vacation of Wits of Attachnent
| ssued Pursuant to Hearing. A wit of attachnent
i ssued pursuant to a hearing provided for in section
(c) of this rule shall wunless sooner released or
di scharged, cease to be of any force or effect and the
property attached shall be released from the operation
of the wit at the expiration of six (6) nonths from
the date of the issuance of the wit unless a notice
of readiness for trial is filed or a judgnment is
entered against the defendant in the action in which
the wit was issued, in which case the wit shal

continue in effect until released or vacated after
judgnent as provided in these rules. However, upon
notion of the plaintiff, made not |less than ten (10)
nor nore than sixty (60) days before the expiration of
such period of six (6) nonths, and upon notice of not
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|l ess than five (5) days to the defendant, the court in
which the action is pending may, by order filed prior
to the expiration of the period, extend the duration
of the wit for an additional period or periods as the
court may direct, if the court is satisfied that the
failure to file the notice of readiness is due to the
dilatoriness of the defendant and was not caused by
any action of the plaintiff. The order may be extended
fromtime to tine in the manner herein prescribed.

(g The admnistrative director may adopt alternative
procedures fromthose set out in this rule in order to
allow electronic executions pursuant to CGCvil Rule
69(h).

(Arended by SCO 49 effective January 1, 1963; by SCO
156 effective Decenber 8, 1972; by SCO 417 effective
August 1, 1980; by SCOs 635, 636 and 637 effective
Sept enber 15, 1985; by SCO 820 effective August 1,
1987; by SCO 853 effective January 15, 1988; by SCO
1135 effective July 15, 1993; and by SCO 1153
effective July 15, 1994). Cross References: (b) CRCSS
REFERENCES: AS 09.40.010, (k) CROSS REFERENCES: AS
09.40.010, (nm) (1) CROSS REFERENCES: AS 09.40.060, (n)
(1) CROSsS REFERENCES: AS 09. 40. 010, (p) CROSS
REFERENCE: AS 09. 40. 070.

The wvalidity of the forgoing mandate in Cvil 89 in
relation to forfeitures is born out in the Al aska Suprenme Court
holding in FV Anerican Eagle . State 620 P.2d 657
Al aska, 1980.

"When the seized property is used by its owner in
earning a |livelihood, notice and an wunconditioned
opportunity to contest the state's reasons for seizing
the property nust follow the seizure within days, if
not hours, to satisfy due process guarantees even
where the government interest in the seizure 1is
urgent."?*

Since constitutional due process denmands notice and an
uncondi tioned opportunity to contest the state's
reasons for seizing property used by its owner in
earning a livelihood "within days, if not hours” it
follows that there nust be rules describing this

2 Stypmann v. City & County of San Francisco, 557 F.2d 1338 (9th Cir. 1977); Lee v. Thorton, 538 F.2d 27 (2d Cir.
1976).
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procedure. Cvil Rule 89 describes such procedure in
exact detail:

When the peace officer executes an ex parte wit of
attachnment, the peace officer shall at the sane tine
serve on the defendant copies of the plaintiff's
affidavit, nmotion and undertaking, and the order. No
ex parte attachnent shall be valid for nore than seven
(7) business days (exclusive of Saturdays, Sundays,
and | egal holidays), unless the defendant waives the
right to a pre-attachnent hearing in accordance wth
subsection (m (3) of this rule, or unless the

defendant consents in witing to an additional
extension of tinme for the duration of the ex parte
attachnent, or the attachment 1is extended, after

hearing, pursuant to section (e) of this rule. The

defendant may at any tinme after service of the wit

request an emergency hearing at which the defendant

may refute the special need for the attachnment and

validity of the plaintiff's claim for relief in the

mai n acti on.

Haeg's airplane and property that he was using at the very
time to provide a livelihood for his wife and two daughters was
seized via a search warrant supported by a perjured search
warrant affidavit on April 1, 2004. Haeg subsegently found out
ot her property, also used to provide for a livelihood for his
famly, had been seized on March 29, 2004.

Haeg never received copies of the plaintiff's affidavit,
notion and undertaking, and order that were required to be given
at the same tine as the ex parte wit of attachnent.

Haeg never voluntarily, knowi ngly, and intelligently waived
his constitutional right to a hearing either verbally or in
witing. In fact Haeg asked Trooper den Godfrey, docunmented in
Trooper CGodfrey's official report: "when can | get ny plane back
because | have clients comng in tonorrow'. Trooper Godfrey
replied: "you will never get your plane back"

The ex parte attachnent of property, used by Haeg to
provide a livelihood for his famly, that by law was valid for
no nore than seven (7) business days, |asted for approximtely
one point five (1.5) years or approximately five hundred forty
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(540) days. At no tine during these approximtely five hundred
forty (540) days did Haeg ever waive, either verbally or in
witing, his constitutional right to a hearing to contest the
states reasons for ex parte attachnent. At no tinme did Haeg,
either wverbally or in witing, ever extend the nonexistent
wai ver of his constitutional right to a hearing to contest the
state's reasons for ex parte attachnent.

Haeg wonders if the Alaska Suprene Court holding of a
guaranteed constitutional right to a hearing "within days, if
not hours" included approxinmately one point five (1.5) years,
approximately five hundred forty (540) days or approxinmately
twel ve thousand nine hundred sixty (12,960) hours. Haeg wonders
if the Al aska Suprene Court really nmeant to say: "within
decades, if not years" because this would then apply to the ex
parte attachnment of his property, used to provide a livelihood
for his famly, in his case.

Even if the State prosecution had afforded Haeg with the
constitutionally required notice and unconditioned opportunity
hearing "within days, if not hours”, their ability to continue
hol di ng Haeg's property ceased to have any force or effect and
the property attached should have been released after six (6)
nmonths according to Cvil Rule 89(p) - wunless a notice of
readiness for trial was filed or a judgnment was entered agai nst
the defendant in the action in which the wit was issued. A
notice of readiness for trial was not filed in Haeg's case until
approximately twelve (12) nonths after Haeg's property was
illegally seized and a judgnent was not entered against Haeg
until eighteen (18) nonths after Haeg's property was illegally
sei zed.

It goes without saying that since the State prosecution
never conplied with any of the forgoing |egal and constitutional
requirenents they did not file to extend the duration of a wit
i ssued pursuant to a hearing beyond six (6) nonths - as was
avai l able to themunder Cvil Rule 89 (p).
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There is no disputing the fact that the State prosecution
did not conmply with their absolute obligation to provide Haeg
with the constitutionally nandated "notice" and "unconditioned
oportunity" for a hearing "within days, if not hours" after
seizing property that Haeg was using at the tinme to provide a
livelihood for his family. There is no disputing the fact that
the first three (3) search warrant affidavits, which supported
the first three (3) search warrants, contained statenents that
were factually incorrect, highly msleading, and extrenely
prejudical to Haeg. There is no disputing the evidence obtained
from these first three (3) illegal search warrants led to all
subsequent search warrants. There is no disputing the fact that
bot h Trooper G bbens and prosecutor Leaders continued persisting
in this perjury after it was pointed out to them — proving the
knowing and intentional nmlice of the perjury. There is no
di sputing the fact that Judge Mirphy stated it was because of
the prejudice of this perjury for the harsh penalty she
sentenced Haeg to. There is no disputing the fact that the
perjury would meke it nore likely for search warrants to be
i ssued, that Haeg would nore |likely be convicted of a crine he
did not commt, and that he would nore likely receive a far
har sher sentence. There is no disputing the fact that Haeg
noticed the perjury on the search warrant affidavits i medi ately
after being given them — so this fact woul d have been brought up
during the hearing. There is no disputing the fact that
controlling caselaw and rule requires a hearing or the State
prosecution to obtain a witten waiver of such hearing, wthin
seven (7) business days. There is no disputing the fact that the
State prosecution did not obtain this witten waiver from Haeg.
There is no disputing the fact that the property seized was used
as the primary neans to provide a livelihood for Haeg's famly
of four (4). There is no disputing the fact that Haeg clearly
indicated his desire for an immedi ate hearing when trooper den
Godfrey recorded Haeg asking him "When can | get ny plane back?
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| have clients coming in tonmorrow and | have to set up bear
canp." There is no disputing the fact that Haeg was using the
property seized to provide a livelihood for his famly at very
nmonment it was seized. There is no disputing the fact that the
illegal deprivation of Haeg's property during the eighteen
nmont hs before judgnent harned Haeg and his famly greatly. There
is no disputing the fact that the State prosecution retained
Haeg's property longer than six (6) nmonths without the filing of
a notice of readyness for trial or a judgnment was entered
agai nst Haeg. There is no disputing the fact that the State
prosecution did not file for an extension, or the required
notice of such extension to Haeg, before the first six (6)
nmonths expired. There is no disputing the fact that the State
prosecution failed to include, in any of +the three (3)
informations filed in Haeg's case, their intention to forfeit
Haeg's property. There is no disputing the fact that a mpjority
of circuit courts have ruled a delay of nore than one (1) year
bet ween sei zure and trial is unreasonable. There is no disputing
the fact that the tinme between the seizure of Haeg's property
and his trial was appoximately one point five (1.5) years. There
is no disputing the fact that the Ninth (9'") Grcuit US. Court
in US v. Crozier, 674 F2d 1293 (1982) vacated an ex pane

restraining or der, hol di ng t hat , "Even when exi gent
circunstances permt an ex pane restraining order, t he
government may not wait until trial to produce adequate grounds

for forfeiture.” There is no disputing the fact that the anount
of process "due" under the Due Process Clause increases with the
severity of the deprivation. There is no disputing the fact that
in Miullane v Central Hanover Bank, 339 U S. 306, (1950), the
U.S. Supreme Court set the standard for notice:

"An elenentary and fundanental requirenment of due
process in any proceeding which is to be accorded
finality is notice reasonably calcul ated under all the
circunstances to apprise interested parties of the
pendency of the action and afford them an opportunity
to present their objections ... The notice nust be of
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such a nature as reasonably to convey the required
information ... and it must afford a reasonable tine
for those interested to nmke their appearance.... But
when notice is a person's due, process which is a nere
gesture is not due process."?

There is no disputing the fact that the 9" CGrcuit US
Court held in Sequin v Eide, 720 F2d 1046 (9th Cr. 1983), on
remand after judgnent vacated, 462 U. S 1101,103 S. CO. 2446

(1983); Wren v Eide, 542 F2d 757 (9th G r. 1976) that:

"\Were t he property was forfeited wi t hout
constitutionally adequate notice to the claimant, the
courts nust provide relief, either by vacating the
default judgnent, or by allowing a collateral suit."

There is no disputing the fact that the U.S. Suprene Court
in Peralta v Heights Medical Center, Inc., 485 U S. 80, (1988)
hel d t hat:

"[1]t is not denied by appellee that under our cases,
a judgnent entered wthout notice or service is
constitutionally infirm

Where a person has been deprived of property in a
manner contrary to the nost basic tenets of due
process, "it is no answer to say that in his
particul ar case due process of law would have led to
the sane result because he had no adequate defense
upon the nmerits."” Coe v. Arnour Fertilizer Wrks, 237
UsS 413, 35 S. O. 625, 629, 59 L. Ed. 1027 (1915).
As we observed in Arnstrong v. Mnzo, 380 U.S. 545,
552 (1965), only "wip[ing] the slate clean ... would
have restored the petitioner to the position he would
have occupi ed had due process of |aw been accorded to
him in the first place." The Due Process  ause
demands no less in this case."?

Based on the forgoing facts, supporting docunentation and
affidavits, Haeg hereby hunbly asks this court for sunmary
judgnment in his favor on his notion for Return of Property and to

Suppress Evidence. |If this court finds there is not enough
evidence for such a ruling in Haeg's favor he hunbly asks this
court to grant an energency hearing, including subpoenas for

2'1d. at 314-15.
22 See Peralta, supra, 108 U.S. at 898-99, 900.
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Trooper Brett G bbens, Trooper den Godfrey, Trooper Steve Bear,
prosecutor Scot Leaders, and attorney Bent Cole, in accordance
with Gvil Rule 89(n). Haeg would also hunbly ask to be allowed
to call wtnesses Jacki e Haeg, Tom St epnosky, Wndell Jones, Tony
Zel l ers, and Davi d Haeg.

This notion for sunmary judgnent, notion for energency
hearing, and reply to opposition is supported by an affidavit of
David Haeg, an affidavit of Jackie Haeg, and other supporting
docunent s.

RESPECTFULLY SUBM TTED t hi s day of , 2006.

Def endant ,

David S. Haeg

I HEREBY CERTIFY that a copy of the
foregoing was served on Roger Rom,
OSPA, by first class mail on

, 2006

By:
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